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     Smart contracts, interpretation 
and rectification 

  Sarah Green * 

  The advent of smart contracts presents several problems for the traditional 
law of contract. One of the most pressing issues is how the forensic process of 
interpretation needs to change in order to accommodate contracts written in 
computer code. Not only is the language of smart contracts unlike the human 
languages with which courts are used to dealing, but its logical architecture also 
differs. This means that enlisting the services of an expert to provide a literal 
translation for a judge to interpret is unlikely to be helpful. The development 
of a “reasonable coder” test would seem to be a viable means of proceeding. 
The self-executing nature of smart contracts means that, in the case of executory 

agreements, rectifi cation may well become a more widely-used remedy.  

  “Go to the shop and buy a newspaper. If there are any eggs, get a dozen.”  
 Human  1   result in the event the shop has eggs: purchase of one newspaper and a dozen eggs. 

 Computer result in the event the shop has eggs: purchase of a dozen newspapers. 

  What are smart contracts and what are their legal implications?  

 Smart “contracts” are self-executing agreements that exist as a set of instructions to a 
computer. Defi ned by Nick Szabo, the man who fi rst coined the phrase, a smart contract is 

  “a computerised transaction protocol that executes the terms of a contract. The general objectives 
of smart contract design are to satisfy common contractual conditions (such as payment terms, 
liens, confi dentiality, and even enforcement), minimise exceptions both malicious and accidental, 
and minimise the need for trusted intermediaries. Related economic goals include lowering fraud 
loss, arbitration and enforcement costs, and other transaction costs.”  2    

 Whilst the term “smart contracts” is used in the world of technology for all self-
executing algorithms, not all such transactions will be contracts in a legal sense, since 
they lack the requisite characteristics. There is no question, however, that a subset of 
those transactions  will  conform to the legal requirements of an enforceable contract, and 
it is these agreements that are the concern of this discussion. Increasingly, rather than 

* Professor of Private Law, University of Bristol Law School. I am grateful to both Paul S Davies and an 
anonymous referee for the comments they generously provided on an earlier draft of this paper. It is better for 
both. All errors remain my own.

   1 .   In most cases. There are of course some individuals (not all of them coders) who would interpret the 
instruction in this way.    

  2 .   D Tapscott and A Tapscott,  Blockhain Revolution  (Penguin, 2016), 101.   
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recording the terms of their bargains in human language, contracting parties are putting 
their agreements directly into computer code. Where such agreements exhibit all of the 
elements of a conventional contract, the fact that they are written in computer code will not 
prevent them from amounting to a legally enforceable bargain. This is a simple analogy 
with contracts written in foreign human languages. 

 Computers have long been executing signifi cant numbers of transactions in an automated 
way. For instance, much online banking activity follows this model: most organisations 
pay their employees’ salaries into their bank accounts by means of instructions to a 
computer, and those same employees often pay their rent, mortgage and bills using a 
similar automated process. For many of us in the developed world, life in which we would 
have to be physically involved in these transactions would seem to be very laborious 
indeed. Recent advancements in technology, however, mean that, rather than using 
computers merely to  perform  pre-existing contractual agreements, as in the examples just 
given, computers can now also be used to carry out the entire contractual process, from 
formation to execution. This has been made possible by the advent of distributed ledger 
technology. 

 Historically, the biggest obstacle to direct online contracting has been the double-
spend problem. Most of the things that we share and send online, such as photos, text, 
multimedia, calendar entries and the like can all exist in duplicate without causing any 
problems. Money, however, is not like that: to function effectively, it must be spent only 
once. The most well-known and longest-established solution to this particular problem is 
to use physical tokens. Another common way round the problem, particularly online, is 
to use a trusted third-party intermediary, such as a bank, to keep account of who has how 
much of what, where it came from and where it is due to go. The involvement of banks and 
other fi nancial organisations also entails the involvement of fi at (or state-issued) currency. 
This is fi ne in most nations in the developing world, but is not so appealing if either or 
both of the contracting parties is based in, for example, Zimbabwe, Argentina or India. 
The invention of distributed ledger technology, alongside virtual currencies, allows parties 
to transact for the fi rst time directly with one another, meaning there is no need to involve 
either a third-party intermediary or state-issued currency. The discussion of currency is for 
another time and place.  3   For present purposes, it is suffi cient to note that the distributed 
ledger’s removal of the need for an intermediary is what facilitates the making of legally 
complete smart contracts, in which both the formation and the execution of the transaction 
occur electronically.  4   

 The principal appeal of the blockchain distributed ledger is evident from its name. 
It is essentially a complete and comprehensive record of all transactions made using 
its software, and that record is in the possession of all users. This record is called the 
blockchain because it is a chain of blocks, where a block (or digitised record) is made up 
of a number of transactions. That ledger, or blockchain, is updated with new transactions 

  3 .   See S Green, “It’s Virtually Money”, in S Green and D Fox (eds),  The Private Law Implications of Virtual 
Currencies  (OUP, 2018, forthcoming).   

  4 .   Distributed ledgers are not simply vehicles for the spending and recording of currency transactions, but can 
be used for registering information of any kind, such as births, deaths, marriages, securities, bills of lading etc. 
This is why the technology is of such considerable interest to major fi nancial institutions, several of which (such 
as Goldman Sachs) are building their own blockchains.   
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in real time. In the Bitcoin  5   blockchain, for instance (currently one of the most well-known 
distributed ledgers), the update occurs approximately every ten minutes. This means 
that transactions clear in that time, value and title are transferred, and everybody’s copy 
of the ledger updates automatically. Distributed ledgers can be either permissioned or 
permissionless. (Bitcoin is permissionless,  6   meaning anyone with access to the internet 
can have as many accounts as they wish.) Permissioned distributed ledgers, however, are 
accessible only to those with the requisite credentials, and it is these ledgers that are of 
increasing interest to commercial organisations for various purposes, one of which is the 
trading of derivatives.  7   Regardless of the permission required, participation is secured 
by means of a system whereby each user has both a public key and a private key. The 
public key can be compared to an email address, in that it is publicly known, and is the 
destination used to send anything to the user to whom that key belongs. The user’s private 
key, on the other hand, functions rather like a password, and is what facilitates control 
of the assets registered to that key. Losing one’s private key means losing the assets to 
which it relates, and failing to keep it private means failing to keep those assets safe. 
Every time someone alters a record on that blockchain by, for example, spending a unit 
of currency, or transferring title to property, that alteration is timestamped by the software 
and added, along with the unique identifi er of the unit of currency, to the distributed ledger. 
Any purported further spending of the same unit will not be accepted by the blockchain, 
and so will fail. Both double-spending and counterfeiting of currency are therefore pretty 
much impossible. And all of this is achieved without the services of a centralised ledger 
and clearing process, for which we have historically had to rely on banks and similar 
institutions. 

 The considerable implication of this for the law of contract is that trust and cooperation 
are neither required nor nurtured by such arrangements: the coded instructions that form 
the contract are accessible to all parties, and automated performance  will  take place when 
the given conditions are satisfi ed. This greatly reduces the need for parties to have trust in 
one another, and is what has led to its being called “trustless” contracting.  8   

  “So what makes smart contracts so innovative? Well, the simple answer is that smart contracts are 
not very different from traditional contracts, except that they are coded and digitally recorded on 
the blockchain. And this last quality gives smart contracts a host of signifi cant advantages over 
traditional contracts—smart contracts are trustless, autonomous, and self-suffi cient.”  9    

  5 .   Bitcoin with a capital “B” refers to the entire protocol. The coins themselves are referred to without 
capitalisation as “bitcoins”.   

  6 .   Explicitly and proudly so. The whole ethos of Bitcoin is that of openness and global accessibility. It allows 
those without an address, credit rating or proof of identity to participate in economic life in a way that banks 
exclude. This feature has generated much adverse publicity because of its obvious appeal to those with nefarious 
intent. The point is, however, that it has done more to open up economic interaction to signifi cant numbers of the 
world’s poorest people than it has to aid the criminal underworld.   

  7 .   R3Cev, a group of major fi nancial institutions including JP Morgan, UBS and Barclays, is working on 
developing its own blockchain for these purposes. For the suggestion of another potential use, see E Micheler, 
“Custody chains and asset values: why crypto-securities are worth contemplating” [2015] CLJ 505.   

  8 .   The implications of this for the broader law of contract are potentially huge. A wider use of such algorithmic 
agreements could lead to a ‘post trust’ era of contracting, and a reduction in relational arrangements between 
parties.   

  9 .   See https://bol.bna.com/what-is-a-smart-contract/.   
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 When Bitcoin’s creator, the entity  10   known as Satoshi Nakamoto, invented blockchain 
technology, his principal stroke of genius was to make the self-interest of participants work 
in favour of the collective. In order to avoid double-spending and to prevent counterfeiting, 
each transaction needs to be verifi ed, but the ethos of Bitcoin is to retain the peer-to-peer 
nature of the enterprise, eschewing the third parties who have traditionally performed such 
verifi cation. So, the computers on the network operating the Bitcoin software (known 
as nodes) themselves perform the verifi cation process. In simple terms, the nodes race 
to verify the latest block of transactions, and the result of the fi rst one to succeed is 
checked by the others.  11   If it passes this inspection, the block is added to the chain and the 
successful node, importantly, is rewarded with new bitcoins  12   as payment for contributing 
to the maintenance of the system. A true cooperative: 

  “Today thoughtful people everywhere are trying to understand the implications of a protocol that 
enables mere mortals to manufacture trust through clever code. This has never happened before—
trusted transactions [can occur] directly between two or more parties, authenticated by mass 
collaboration and powered by collective self-interests, rather than by large corporations motivated 
by profi t.”  13    

 A smart contract can, therefore, be fully executed by the parties to it, with no third-
party involvement, in a matter of minutes (ten if using the Bitcoin blockchain, and 
potentially earlier if using a different platform such as Ethereum, on which clearing is 
quicker  14  ). Whilst not all transactions made in this way will amount to contracts, those 
with the requisite elements of offer, acceptance, consideration, certainty and intention to 
create legal relations will be legal smart contracts. The most obvious way in which smart 
contracts could improve upon conventional transacting is in executing a payment or title 
transfer on the satisfaction of a given condition. This is precisely the sort of transaction 
to which smart contracts are well suited: a theoretically straightforward “if X, then Y” 
conditional action. (Or an algorithmically determinable situation, to use more technical 
language.) For example, “On receipt of £50,000 from A, transfer title of car C from B 
to A”. The suitability of smart contracts for futures trading is currently attracting the 
most attention in the commercial world, particularly by Barclays.  15   In order to function 
as a smart derivatives contract, a program would need to receive as inputs the contractual 
terms of, for instance, quantity, type and delivery arrangements. Since it would defeat the 
nature of such a contract to have the price as a fi xed input, this could be determined using 
an algorithm operating on market information. The contract would be programmed to 
terminate on the default of either party. 

  10 .   Despite the singular form of the name, it is generally believed within the tech world that Bitcoin was the 
creation of a group of individuals working together.   

  11 .   This is simply a matter of brute computing force, which has both advantages and disadvantages. The 
principal advantage is that the processing power required in order for one entity to take control of the blockchain 
by gaining 51 per cent of the currency is most likely prohibitive. The principal disadvantage is that the scale of 
computing necessary to make mining worthwhile uses an enormous amount of energy and is not, therefore, very 
environmentally friendly.   

  12 .   This process, where nodes verify transactions in return for payment in bitcoins, is known as “mining”.   
  13 .   D Tapscott and A Tapscott,  Blockhain Revolution  (Penguin, 2016), 5.   
  14 .   With the potential to be less than 25 seconds: www.ibtimes.co.uk/rbs-builds-ethereum-based-distributed-

clearing-house-1589897.   
  15 .   See www.coindesk.com/barclays-smart-contracts-templates-demo-r3-corda/.   
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 The effi ciency gains from employing such algorithms, as opposed to human agents, 
are obvious,  16   and such operations could be performed by a machine no more advanced 
or expensive that those widely available in supermarkets. In terms of performance, too, 
the irrevocable nature of machine instructions means that the relevant action  will  be 
performed when requisite conditions have been met.  17   In practical terms, therefore, 
smart contracts do not need the law to encourage or compel the execution of agreements. 
What is more, smart algorithms, properly written, are not capable of negligence in their 
operation: what a computer sees is what the contracting parties get. There are two 
main reasons, therefore, why parties might prefer a smart contract over a conventional 
contract: to guard against negligent and ineffi cient execution;  18   and to transact without 
third-party involvement. Since smart contracts are written in a language unfamiliar to 
many contracting parties, to lawyers and to judges, however, they give rise to a number 
of novel legal challenges. 

 There are two principal ways in which smart “contracts” come into existence, and the 
law needs to trace the distinction between them. In factual terms, the simplest method 
of creating a smart contract would be for two coders to write the agreement directly into 
machine code (a “dry” agreement).  19   Another method, and one which is most likely to 
be used in commercial situations, is for the parties to have discussed their agreement 
in human language (“wet” language) before getting a coder to draw up a contract in 
programming language. It is likely that each form will require its own distinct forensic 
approach. 

Contracting Party              Contracting Party    Intention

(multi-dimensional understanding)

Human/“wet” negotiations (human language) -------------  TP reliance?

Coder/Programmer Intention

Machine/“dry” agreement (computer code) ------------------ TP reliance

Computer 

(single-dimensional understanding)

= ?

= ?

  16 .   Particularly in the case of repeat contracts, or those in which parties can use ‘off the shelf’ code which has 
already been written an tested for standard scenarios. Otherwise, any performance savings could be outweighed 
by having to employ coders.   

  17 .   A computer cannot be negligent: only properly or improperly instructed.   
  18 .   Although of course the potential for negligence merely shifts from the parties to the contract to the coder 

responsible for its programming (where the two are different). In practice, as certain processes become the 
subject of smart contracts increasingly often, standard code will be developed, which will have been tried and 
tested repeatedly in real time. The scope for errors, therefore, should in many situations decrease. Where bespoke 
code is required, the risk will of course remain.   

  19 .   The “wet” and “dry” terms in this context were coined by the creator of smart contract, Nick Szabo, the 
former to describe something to be interpreted and understood by the human brain and the latter for the attention 
of computers.   
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 The above diagram illustrates some of the potential legal problems arising from the 
use of smart contracts.  20   First, the extra layer of communication that might be required 
by smart contracts—that between the contracting parties and the party responsible for 
translating their negotiations into machine-readable code—gives rise to the possibility 
of mistranslation. Secondly, whilst judges are currently very well qualifi ed to interpret 
contracts written in human language, they are very unlikely to be able to do the same 
with computer code. For those readers unfamiliar with what computer code looks like, 
and therefore why it poses such a challenge to forensic interpretation, the following 
is an extract from a simple program, allowing users to contribute directly to an online 
fund. This part of the program tells the computer, on receipt of a donation, to check the 
fund’s deadline. If it has passed, the funds are to be returned to the donor and the fund 
itself deleted:  21   

 function checkExpired(uint campaignId) returns (bool expired)
   {
       expired = false;
       var campaign = campaigns[campaignId];
       if (campaign.deadline > 0 && block.timestamp > campaign.deadline)
           for (uint i = 0; i < campaign.num_contributors; i++) {
               send(campaign.contributions[i].contributor,
                    campaign.contributions[i].amount);
               delete campaign.contributions[i];
          }
           delete campaign;
           expired = true;
      }
  } 

 There will often be no symmetry of understanding between the substantive authors of 
such contracts (human beings) and their intended audience (the computers responsible 
for executing the contracts).  22   Coding remains a specialist skill, and most non-coders will 
not understand how a computer would interpret particular language. This last point is 
probably the one which creates the thorniest problems, and is dealt with below, but it is not 
the only issue with which the law needs to engage. 

  Interpretation  

 Conventional contracts,  23   intended to direct human agency, produce notoriously diffi cult 
interpretation problems because of the many ways in which human language can be used 

  20 .   Although these will obviously not all arise where the contracting parties are able to code their contract 
themselves.   

  21 .   Code by JR Bédard.   
  22 .   Or at least the most immediate audience. Of course, the parties themselves and third parties are also 

members of that audience. More on this below. See also A Berg, “Construction of Commercial Contracts: A 
Practitioner’s Perspective”, in A Burrows and E Peel (eds),  Contract Terms  (OUP, 2007), 17.   

  23 .   Variously referred to in the technical literature as “dumb contracts” or “wet contracts”. The latter term is 
clearly preferable.   
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and understood. But these multiple possible meanings do not exist for artifi cial intelligence. 
As Susskind says, computers are “non-thinking, high-performing” agents.  24   They do not 
interpret, they simply read and follow. From the perspective of the computer performing a 
smart contract, therefore, there is no room for interpretation, and the instructions presented 
to it have a single meaning. The potential meanings to both its authors and interested 
third parties, however, are several. The forensic process of interpretation in this sphere 
is therefore likely to be much more complicated than it is in the conventional context. 
The broad linguistic symmetry of conventional contracting, in which the authors of the 
agreement, along with any third parties, use the same basic lexicon,  25   is absent in this 
context: computer code is  qualitatively  different from human language. The human 
response to machine code, therefore, socialised and open-textured as it will inevitably 
be, is of limited assistance in determining the intended effect of language formulated 
with the express purpose of directing a machine. Whilst human-to-human interaction 
is characterised by the potential for different interpretations on both sides, human-to-
machine interaction is susceptible only to differing interpretations on the input side. 
That is not to say that a computer will always do the right thing; that is, do what the 
parties intended. It will not. It will do what it is told, but a human might mistakenly have 
given it instructions to do something other than the parties intended. (After all, whilst the 
newspaper and eggs example, given above and discussed below, is a very simple one, 
many common commercial transactions will require highly complex code.) Whilst it 
makes sense, therefore, to ask what the reasonable human would make of a series of words 
intended for human understanding, the reasonable human interpretation of machine code 
is no pointer to what that code  means  to a computer. And, as Lewison LJ has made clear, 
the task of the court is “not … to ascertain ‘what the parties intended to agree’ but what 
the instrument  means ”.  26   

 There is no such thing as a reasonable computer; the only qualitative distinction to 
be made is between a machine which is functional and a machine which is not.  27   The 
answer to how the law should treat smart contracts, therefore, cannot be that we ask either 
what a reasonable machine, or a reasonable user of human language would make of the 
code. Thus, the involvement of the computer as a tool of execution has added at least one 
extra layer to the interpretation exercise. The human-to-human interaction of which the 
human-to-machine interface is part is, like any contract, vulnerable to its own potential 
interpretation problems, meaning that the court might fi rst have to establish what the parties 
meant to instruct the computer to do and then ascertain whether those instructions properly 
refl ect the court’s interpretation of the parties’ prior intentions. There are two distinct steps 
here, the fi rst of which is suitable for the conventional interpretation test of the reasonable 
human observer. The second stage, however, requires something different because, despite 

  24 .   R Susskind and D Susskind,  The Future of the Professions: How Technology Will Transform the Work of 
Human Experts  (OUP, 2015), 276.   

  25 .   That is not to suggest that this is the only source of linguistic gulfs in the law of contract. Both standard 
form and industry-specifi c agreements can, particularly as against consumers, employ language which is 
drastically different from that with which the intended audience is familiar. It is certainly arguable that the courts 
require a bespoke interpretative approach in those circumstances as well.   

  26 .    Cherry Tree   Investments Ltd v Landmain Ltd  [2012] EWCA Civ 736; [2013] Ch 305, [99] (emphasis added).   
  27 .   And, of course, in the latter case, no contractual operation could be performed anyway.   
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the growing numbers of individuals profi cient in computer code, it remains the case that 
most people would not know what such code would mean to the machine for which it was 
intended. Outside of the specialist fi eld, this is not (yet) a subject of general knowledge.  28   

 Of course, the common law already has a means of dealing with contracts whose terms 
have an industry-specifi c contextual meaning, and with those written in a human language 
unfamiliar to the court: it admits expert translation evidence. In relation to the former, 
Lord Reid has said:  29   

  “A judge is supposed to know the law, the English language and such facts as are common knowledge. 
If he refers to authorities or dictionaries or other works dealing with these matters he can safely do so 
because his general knowledge enables him to check and appreciate them. But if without assistance he 
attempts to handle highly technical matters he may easily go astray. Some fairly simple technical matters 
can nowadays be considered to be common knowledge, and I would not attempt to draw the line—it 
may alter from time to time. In this case some of the terms are simple enough but some are certainly not. 
So what is a court to do if on the face of a record there are technical terms which cannot be understood 
without expert assistance? There may be cases where a very little assistance is all that is necessary, 
and I think it would be unfortunate if such a strict rule were laid down that the mere presence of some 
technicality is enough to prevent a court from proceeding further in the absence of evidence to explain it.”  

 It might be thought that a similar model could be adopted for the interpretation of smart 
contract code. The two situations are not, however, analogous. Where parties use industry 
terms, the courts’ willingness to interpret those words according to a customary lexicon is 
based on the fact that both parties to the agreement would have understood the language 
in a particular way: 

  “[I]n addition to our knowledge of linguistic conventions, in interpreting utterances in everyday life 
we also deploy knowledge of the physical and social world and of expectations which we derive 
from this knowledge about the likely intention of the speaker. The philosopher Paul Grice gave 
as an example the fact that a man who calls for a ‘pump’ at a fi re would not want a bicycle pump. 
The word ‘pump’ has more than one conventional meaning. We select from among those meanings 
the one most likely to be the meaning which the speaker intended by applying other knowledge 
of the world … every utterance that we make or hear is ambiguous, in the sense that the words 
uttered are capable of being used to express meanings other than that intended by the speaker. Most 
of the time, however, it is obvious from the context what the speaker is using the words to mean and 
we are not even aware of choosing from among a range of possible meanings.”  30    

 Smart contracts, however, written in computer code, do not use a lexicon common to 
both their authors and their audience. Whilst certainly the machine itself, and any humans 
familiar with coding, will understand the language used,  31   those who agreed the substance 
of the contract may well not be able to follow it at all, were they ever even to see it.  32   This is 
not an issue exclusive to smart contracting: whilst the average commercial businesswoman 

  28 .   Although, with coding now a subject widely taught in schools, it is a problem which may disappear in a 
few decades’ time.   

  29 .    Baldwin & Francis Ltd v Patents Appeal Tribunal  [1959] AC 663, 684.   
  30 .   Sir G Leggatt, “Making sense of contracts: the rational choice theory” (2015) 131 LQR 454, 468–469. 

Although see also D McLauchlan, “A Better Way of Making Sense of Contracts?” (2016) 132 LQR 577.   
  31 .   Although, with highly complex code, even profi cient coders might, without practical testing of the code, 

have their own different predictions of precisely what it will achieve in practice.   
  32 .   And in practice, they often will not ask to see it. See also Leggatt (2015) 131 LQR 454, 462.   
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is unlikely ever to read the source code written by her fi rm’s coders, nor is she very likely 
to have read all the terms in an agreement drafted by her legal department: 

  “[I]t is common for people to enter into contracts containing provisions which they have not read. 
Lawyers have been known to express surprise when they fi nd that their clients have agreed to be 
bound by contractual terms without reading them, but it is a safe bet that they have often done 
the same thing themselves. Nor is this phenomenon confi ned to private individuals. Sophisticated 
commercial organisations often incorporate into their contracts standard forms of wording to which 
their representatives have given little or no consideration. In such circumstances it is not a meaningful 
inquiry to ask what the contracting party intended a particular clause to mean. One might ask what 
the person who drafted the clause intended it to mean, but if (as is often the case, particularly when a 
standard form is used) that person is not a party to the contract and probably does not even know of 
its existence, there seems no reason why his or her intention should be relevant.”  33    

 Adopting a computer code lexicon, therefore, would mean accommodating an 
interpretative approach that cannot engage with the intention of the contracting parties. It 
would be a guide to the  coder’s  intention, but this is not what is important here. 

  “When the language used in an instrument gives rise to diffi culties of construction, the process of 
interpretation does not require one to formulate some alternative form of words which approximates 
as closely as possible to that of the parties. It is to decide what a reasonable person would have 
understood the parties to have meant by using the language which they did.”  34    

 This highlights the tension between English law’s objective approach to contractual 
interpretation  35   and its regard for the intentions of the contracting parties. The objective 
approach is based on English contract law’s abhorrence of uncertainty,  36   coupled with the 
courts’ obvious inability to read individuals’ minds: a standardised reading of the parties’ 
manifest intention does much to address both. The benefi t of such an objective approach 
stems from its universality; it promotes certainty because it provides a means external 
to the parties of deciding what their words mean but, whilst being external, remains 
accessible to them so that they have the opportunity to gauge how their words will be 
interpreted. It is a method that transcends, therefore, the boundary between author and 
audience. The same approach, however, cannot transcend that boundary when applied to a 
situation in which there is a linguistic asymmetry between author and audience. There will 
in such a case be no universal medium accessible to all, and on which reasonable certainty 
of meaning can be based. 

 Currently, courts attempt to discern, in examining the agreement, what the parties to 
the contract intended to agree. In a less than straightforward way, this involves asking 
not what the parties as individuals subjectively intended, but what a reasonable person, 
viewing the agreement as an external observer, and knowing what the parties knew at the 

  33 .   Leggatt,  ibid , 462.   
  34 .    Chartbrook Ltd v Persimmon Homes Ltd  [2009] UKHL 38; [2009] AC 1101, [21],  per  Lord Hoffmann.   
  35 .   J Steyn, “Contract Law: fulfi lling the reasonable expectations of honest men” (1997) 113 LQR 433, 

433–434.   
  36 .   See, eg,  Wood v Capita Insurance Services Ltd  [2017] UKSC 24; [2017] 2 WLR 1095, [15],  per  Lord 

Hodge: “One of the attractions of English law as a legal system of choice in commercial matters is its stability 
and continuity, particularly in contractual interpretation.” Also R Buxton, “‘Construction’ and Rectifi cation after 
 Chartbrook ” [2010] CLJ 253, 261.   
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time, would have understood them to mean. In  Arnold v Britton ,  37   Lord Neuberger set out 
seven main principles of interpretation, which can be paraphrased as follows: 

 (1) Commercial common sense and surrounding circumstances should not be used to 
undervalue the language of the contract. The parties have control over the language 
that they use. 

 (2) The less clear the words of the agreement, the more ready the court can be to depart 
from their natural meaning, but it should not look for ambiguities. 

 (3) Commercial common sense is not to be invoked retrospectively, and is relevant only 
to the extent of how matters would or could have been perceived by the parties, or by 
reasonable people in the position of the parties, as at the date that the contract was 
made. 

 (4) The court should be slow to reject the natural meaning of the words used simply 
because this seems an imprudent thing for one of the parties to have agreed. It is not 
for the courts to rewrite contracts. 

 (5) When interpreting a contractual provision, one can only take into account facts or 
circumstances which existed at the time that the contract was made, and which were 
known or reasonably available to both parties. 

 (6) Where an event subsequently occurs which was plainly not intended or contemplated 
by the parties, the court will give effect to what the intention of the parties would have 
been, so far as it can tell. 

 (7) Service charge clauses are not to be subject to any special restrictive rule of 
interpretation. 

 In  Wood v Capita Insurance Services Ltd ,  38   the most recent Supreme Court treatment of 
the issue, Lord Hodge, delivering the judgment of the court, explained that the approach 
in  Arnold  stood together with that taken in the earlier decision of  Rainy Sky v Kookmin 
Bank ,  39   and was the correct one to be applied. He explained it thus:  40   

  “The court’s task is to ascertain the objective meaning of the language which the parties have chosen 
to express their agreement … the court must consider the contract as a whole and, depending on the 
nature, formality and quality of drafting of the contract, give more or less weight to elements of the 
wider context in reaching its view as to the objective meaning. …  

 This unitary exercise involves an iterative process by which each suggested interpretation is 
checked against the provisions of the contract and its commercial consequences are investigated. … 

 Textualism and contextualism are not confl icting paradigms in a battle for exclusive occupation 
of the fi eld of contractual interpretation. … There may often therefore be provisions in a detailed 
professionally drawn contract which lack clarity and the lawyer or judge in interpreting such 
provisions may be particularly helped by considering the factual matrix and the purpose of similar 
provisions in contracts of the same type.” 

  37 .   [2015] UKSC 36; [2015] AC 1619, [16–23]. See also the  dicta  of Lord Hoffmann in  Chartbrook  [2009] 
UKHL 38, [14] and of Lord Clarke of Stone-cum-Ebony in  Rainy Sky SA v Kookmin Bank  [2011] UKSC 50; 
 [2012] 1 Lloyd’s Rep 34 ; [2012] Bus LR 313; [2011] 1 WLR 2900, [21].   

  38 .   [2017] UKSC 24; [2017] 2 WLR 1095, [11].   
  39 .   [2011] UKSC 50;  [2012] 1 Lloyd’s Rep 34 ; [2012] Bus LR 313; [2011] 1 WLR 2900 (esp [21],  per  Lord Clarke).   
  40 .    Wood v Capita  [2017] UKSC 24; [2017] 2 WLR 1095, [10], [12–13]. See also Z Tan, “Beyond the real 

and the paper deal: the quest for contextual coherence in contractual interpretation” (2016) 79 MLR 623, esp 637.   
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 Since smart contracts are written in computer code, each form of which has its own 
specifi c lexicon, the “natural” meaning of the words used is unlikely to refl ect the intentions 
of parties who have knowingly employed that language in a specialised way. It is perfectly 
possible, however, to accommodate this without doing too much violence to the principles 
laid down by Lords Neuberger and Hodge in the Supreme Court decisions which bear 
on this issue. Both refer explicitly to the  choice  parties have in the language that they 
use: if context and common sense are used to recognise that the language chosen by the 
parties is a technical one, with a bespoke logical architecture, that is not to undervalue 
that language.  41   On the contrary, it is to acknowledge its potency and its signifi cance. 
Lord Hodge says also that the “nature” of the contract should determine the extent to 
which the wider context can be considered when trying to ascertain its objective meaning. 
This could comfortably cover a situation in which a court looked to the sort of specifi c 
technical approach outlined below for the purposes of interpreting a coded contract. The 
same exercise would also fi t with the second of the principles set out by Lord Neuberger in 
 Arnold ; the less clear the words, the more appropriate it is for the court to depart from their 
“natural” meaning. As already established, it is often likely to be the case that machine 
code would not be regarded by a court as “clear”, thus providing a sound procedural reason 
for making what will surely seem like a functionally necessary departure from the natural 
meaning of the words used. The remaining tenets of Lord Neuberger’s approach, including 
his Lordship’s counsel against rejecting the natural meaning of words on the basis that 
they appear imprudent from a particular party’s point of view, retain their relevance and 
value when applied to smart contracts, although the term “natural” is unhelpful here. The 
same objective is met by the court adhering to the meaning of the words used, as evaluated 
in the context of the code in which they are written. In other words, the court should still 
give prominence to what the parties actually decided, as opposed to what the court might 
think they should have decided. As Lord Hodge made clear in  Wood , the factual matrix can 
be “particularly” helpful for a court in deciding what the parties did actually decide, and, 
in time, as his Lordship suggests, courts will be able to develop other points of reference: 
in this context, other examples of coded contracts. 

 Whilst it appears, therefore, that the substantive law could, without too much disruption, 
accommodate a modifi ed approach to smart contract interpretation, it is not yet clear what 
procedural form that approach could take. Coders provide an obvious solution here, since 
they can function as Janus fi gures, able to understand both human and machine language. 
Enlisting the services of such an expert in order to represent to the court what the machine 
in question had been required by the smart contract code to do is on one level little different 
from employing the services of a human language translator, as is standard practice where 
contracts are written in a foreign language.  42   The difference as far as code is concerned lies 
in the court’s actions  following  that translation. 

  “In principle, where a document has been translated, its proper interpretation is a matter for the 
court, and not a proper subject of expert evidence.”  43    

  41 .   See Lord Neuberger’s fi rst principle:  Arnold v Britton  [2015] UKSC 36; [2015] AC 1619, [17].   
  42 .   See Sir K Lewison,  The Interpretation of Contracts , 6th edn (Sweet & Maxwell, 2015), [5.06].   
  43 .    Ibid .   
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 As already established, however, understanding machine language is not simply a 
question of translating the terms used. The syntax and logical architecture of code is such 
that, without knowing the context of its initial design objectives, a literal translation of code 
into English is unlikely to be amenable to effective interpretation by anyone unfamiliar 
with the conceptual organisation of machine instructions. This presents something of a 
challenge for current forensic practice: 

  “Although expert evidence may be necessary to explain technical terms to the court, it is not the 
function of an expert to interpret the contract. That remains the function of the judge.”  44    

 However, a judge unfamiliar with code may not fi nd it easy to fulfi l this particular 
function. To illustrate the different cognitive responses of humans and machines to 
language, take as a very basic example the instructions given at the beginning of this paper: 

  “Go to the shop and buy a newspaper. If there are any eggs, get a dozen.”  

 The most likely human response to this instruction is to buy a newspaper and, in the 
event that the shop has eggs, to buy a dozen eggs as well. A computer, on the other hand, 
presented with this instruction,  45   will buy a newspaper (from an online merchant, obviously) 
and, in the event that eggs are also available, will buy 12 newspapers rather than one. In 
response to this instruction, it will not buy a dozen eggs because at no point has it been 
told to purchase eggs; the only object of the “buy” mandate is a newspaper. Were a court 
to consider these instructions, and know that they had been issued to a human agent, there 
is certainly scope for considering more than one intended outcome  46   (either the purchase 
of one newspaper plus one dozen eggs or the purchase of a dozen newspapers) as being 
reasonable. Whilst the purchasing of a dozen newspapers by a human agent does not seem 
immediately reasonable to most adults with a standard social experience, there might be 
something in the context of the parties’ relationship, history or knowledge which renders 
it so on a particular set of facts.  47   The point is that there is a valid question to be asked 
about the meaning conveyed by these words to human intelligence, but the question of 
interpretation simply does not arise when considering a computer’s response. 

 This is intended to show that, where computer code is concerned, it is not so much 
the meaning or use of individual words which is likely to give rise to interpretative 
diffi culties,  48   but the way in which those words are combined to form instructions. Thus, 
in order to be forensically effective, expert code evidence would have to do more than 
merely explain the meaning of individual terms. It would need also to explain what effect 
certain combinations of words in context will have on the artifi cial intelligence to which 
they are addressed. Whilst this might be thought to leave too little of the judge’s function 

  44 .    Ibid .   
  45 .   This is, of course, a translation of a machine instruction into human language. The point is merely to 

illustrate how the same given instruction will have one meaning to a machine, and more than one meaning to 
humans.   

  46 .   In the event that eggs are available. If there are no eggs, both humans (most probably) and computers 
(defi nitely) would buy just a newspaper.   

  47 .   Say, for instance, there has been a salmonella scandal in relation to eggs and there has been an exclusive 
report in the local newspaper, urging people not to buy them. If the parties to this contract owned a holiday resort, 
it would make sense for them to distribute those newspapers to their residents.   

  48 .   Although it may well be that several technical terms, with meanings specifi c to context, are used.   
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intact, it is diffi cult to see how it is to be avoided if the integrity of smart contracts is to be 
upheld. As a means of bridging the gap between those expert in the law and those expert in 
different fi elds, there is perhaps an analogy to be made with the  Bolam  test  49   in the tort of 
negligence. That test entails the court’s asking whether an established body of professional 
opinion  50   would deem the defendant’s actions to have been reasonable on the facts before 
it. It was formulated because trained doctors, architects and engineers, for example, are in 
a far better position to identify such a standard within their own profession than are those 
trained solely in the law. Signifi cantly, in  Bolitho v City & Hackney Health Authority ,  51   the 
House of Lords later made it clear that it was not bound to accept the outcome of a  Bolam  
inquiry, but retained the right to reject it where it “could not be logically supported”. This 
has not been a troublesome or disruptive means of conducting the negligence inquiry. 
A similar approach could, therefore, be adopted in relation to professional coders: the 
reasonable interpretation of a piece of code could be sought, with the court retaining 
discretion as to its acceptance. Perhaps the most signifi cant change that smart contracts 
augur is that the most marketable lawyers will in the future be as fl uent in the language of 
coding as they are in the language of the law. Until that time, such external translation will 
be crucial to the interpretative exercise. 

 In the commercial context, a common means of translating human requirements into 
an operational computer program is for the coder and the parties to formulate a business 
process document. This is essentially the script for what the computer needs to do, written 
in human language.  52   The coder then works from this, translating it into machine language 
in order to instruct the computer. This business process document constitutes the last 
stage at which the parties communicate with a view to being understood by a human 
being, and is, therefore, the last step at which it is meaningful to ask what the reasonable 
human observer would regard the parties to have intended their words to mean to a natural 
person. The open-source nature of the platform which enables smart contracts to function, 
however, means that anyone can access and read the code constituting a smart contract. 
Third parties who might be affected by the operation of the contract might, therefore, read 
the code and rely on that reading of the agreement. Since anyone inclined to read that code 
on the distributed ledger is likely to be code-literate, it follows that it will probably be read 
from the perspective of its effect on a machine. In such a case, any forensic focus limited to 
the prior wet discussions of the parties would undermine the courts’ longstanding concern 
with protecting the reasonable expectations of third parties when interpreting contracts. 
Such a concern is one of the principal reasons for the law’s unwillingness to consider 
pre-contractual negotiations in trying to ascertain the meaning of that contract. The focus 
has to be on the fi nal agreement, rather than on anything that was discussed in advance.  53   

  49 .   See  Bolam v Friern   Hospital Management Committee  [1957] 1 WLR 582.   
  50 .    Bolam  itself was a case involving the medical profession, but the test is applicable to any professional 

realm in which it would be unrealistic or inappropriate to expect a judge to know what is and what is not 
reasonable conduct.   

  51 .   [1998] AC 232, 243,  per  Lord Browne-Wilkinson.   
  52 .   However, it does not yet constitute a contract because, until the program has been written, no contract has 

been formed. At this, the “wet” stage of the process, the parties merely agree on how to go about forming the 
contract. Formation itself takes place on automation.   

  53 .   For the purposes of interpretation, as opposed to rectifi cation or estoppel by convention.   
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This was confi rmed (albeit  obiter ) by Lord Hoffmann in  Chartbrook Ltd v Persimmon 
Homes Ltd :  54   

  “The law has sometimes to compromise between protecting the interests of the contracting parties 
and those of third parties. But an extension of the admissible background will, at any rate in theory, 
increase the risk that a third party will fi nd that the contract does not mean what he thought. How 
often this is likely to be a practical problem is hard to say.”  

 Whilst this exclusionary rule is not free from contention,  55   it is widely accepted  56   that 
there is a reason why parties agree on a fi nal position which might be different from some 
of the possibilities they had discussed during negotiations. Advocates of the exclusionary 
rule also argue, from a more practical point of view, that the inclusion of pre-contractual 
negotiations in the process of interpreting a contract could easily lead to a more unwieldy 
and expensive litigation process, as well as making the job of legal advisers much more 
diffi cult.  57   These arguments are, however, more convincing in relation to conventional 
contracts than they are in relation to smart contracts. First, inconsistencies between human 
communications and the computer code which derives from them are far more likely to 
result from an error in textual translation than from an intentional change in the meaning of 
an agreement, because smart contracts will often be translated by a third-party coder with 
no substantive interest in, or view on, the substance of the agreement itself. Discussions 
between the human authors of the contract and the coder responsible for programming the 
computer could, for example, be highly valuable in establishing what it was that the parties 
intended that code to do. What is more, and as we shall see below, the equitable remedy 
of rectifi cation is very well suited to dealing with translation problems between wet and 
dry agreements. Since prior contractual negotiations are admissible for the purposes of 
rectifi cation,  58   such evidence will be available to the court in any event; an argument that 
has already been made in the context of conventional contracts:  59   

  “[T]he increased costs limb of the argument ignores the reality that most interpretation disputes 
where a party seeks assistance from the prior negotiations will nowadays be accompanied by 
alternative claims for rectifi cation of the written contract and estoppel by convention which allow, 
indeed require, consideration of evidence of the negotiations. Accordingly, excluding such evidence 
for the purpose of interpretation disputes will not have the effect of reducing the length and cost 
of civil trials. There might in fact be time and cost savings if the sole criteria for consideration of 

  54 .   [2009] UKHL 38; [2009] AC 1101, [40].   
  55 .   See, eg, D McLauchlan, “Deleted Words, Prior Negotiations and Contract Interpretation” (2010) 

24 NZULR 277, and, by the same author, “Some Fallacies Concerning the Law of Contract Interpretation” 
 [2017] LMCLQ 506 ; G McMeel, “Prior Negotiations and Subsequent Conduct—the Next Step Forward for 
Contractual Interpretation” (2003) 119 LQR 272; Lord Nicholls of Birkenhead, “My Kingdom for a Horse—The 
Meaning of Words” (2005) 121 LQR 527; and Lord Sumption, “A Question of Taste: The Supreme Court and the 
Interpretation of Contracts”: www.supremecourt.uk/docs/speech-170508, esp 9–10.   

  56 .   A Burrows,  A Restatement of the English Law of Contract  (OUP, 2016), 14 (4).   
  57 .   See PS Davies, “The Meaning of Commercial Contracts”, in P S. Davies and J Pila (eds),  The 

Jurisprudence of Lord Hoffmann  (Hart, 2015), 221. Although, again, see D McLauchlan (2010) 24 NZULR 
277, text to fn.75; and T Bingham, “A New Thing Under the Sun? The Interpretation of Contracts and the ICS 
Decision”, in  Lives of the Law: Selected Essays and Speeches 2000-2010  (OUP, 2011), 312 (fi rst published in 
(2008) 12 Edin L Rev 12).   

  58 .   And estoppel by convention: see Lord Hoffmann in  Chartbrook  [2009] UKHL 38; [2009] AC 1101, [42].   
  59 .   McLauchlan (2010) 24 NZULR 277, 300.   
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extrinsic material were relevance and reliability so that counsel would no longer need to research 
and formulate technical submissions on admissibility.”  

 Whilst in his well-known  obiter dicta  in  Chartbrook , Lord Hoffmann stated that the 
case from departing from the exclusionary rule had not in that instance been “clearly 
established”,  60   it may be that the distinctive nature of smart contracts, and the process by 
which they are formed, would clearly establish such a case.  61   

 Since, in the early days of their use, smart contracts are likely to be used to automate 
parts of broader agreements, it will often be the case that what is prior to the machine code 
will in any event be contractual in its own right.  62   That prior contract may well contain a 
defi nitive answer about the form the second, smart agreement should take, even though 
the contract code in the subsequent agreement ends up doing something different from 
what the parties intended.  63   Where the agreement preceding the coded agreement is itself 
contractual, the question to be answered is to what extent is the wet contract to be used 
in order to interpret the subsequent dry contractual code which follows it. The intuitive 
answer would seem to be that the wet agreement is an obvious source of the answer, but 
this is to ignore the interests of affected third parties who may have relied on the dry code. 

 In interpreting smart contracts, therefore, the courts must take a two-step approach. 
The fi rst is to apply the orthodox reasonable observer test to the last stage in the human-
to-human discussions in order to ascertain what the parties required the computer to do. 
The second is an inquiry into whether a reasonable coder would understand the written 
computer code to perform according to that interpretation of the former agreement. The 
reasonable coder test would also deal with the issue of potential third-party reliance on the 
agreement, since anyone capable of reading and drawing conclusions from such written 
code is likely to be a coder, or at least familiar with the dry language. The standard of the 
reasonable coder, therefore, provides an accessible, balanced and objective test analogous 
to that used for conventional contracts. Where the reasonable coder would conclude that 
the smart contract matches the objective reading of the prior wet instructions, there is 
nothing further to be done, other than to leave the code to operate as programmed.  64   Where, 
however, the two versions are deemed through this process to have different meanings, 
something more than a declaration of this inconsistency is required, because computers do 
not recognise court judgments. 

  60 .    Chartbrook  [2009] UKHL 38; [2009] AC 1101, [41].   
  61 .   One which has long been persuasively argued for by David McLauchlan even in relation to conventional 

contracts. See eg  supra , fn.55.   
  62 .   Whilst it is not unheard of for courts to consider consecutive contracts when interpreting conventional 

agreements, the fact that smart contracts are most likely to be used at fi rst to automate a particular process or 
processes that derive from a larger agreement means that the practice of analysing a contract in the light of a 
preceding contract is likely to become more commonplace.   

  63 .   Or, more accurately, what a reasonable observer looking at that prior agreement would think they had 
intended.   

  64 .   This is only relevant where the court is considering an executory contract or a contract of repeat 
performance. See  infra,  text to fn.78.   
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  Rectifi cation  

 The advent of smart contracts is likely to give rectifi cation something of a renaissance.  65   
Primarily, this is because the gaps in understanding, outlined above, between contracting 
parties/lawyers and coders, mean that common mistakes in the translation of what the 
parties  agreed  into computer code are likely to become more commonplace. 

  “In ordering rectifi cation the court does not rectify contracts, but what it rectifi es is the erroneous 
expression of contracts in documents. For rectifi cation it is not enough to set about to fi nd out 
what one or even both of the parties to the contract intended. What you have got to fi nd out is what 
intention was communicated by one side to the other, and with what common intention and common 
agreement they made their bargain.”  66    

 There is a signifi cant advantage in using rectifi cation to deal with issues arising primarily 
from the asymmetry of language between author and audience. Whilst altering computer code 
to bring it in line with its authors’ agreement could potentially prejudice the interests of those 
who have read and relied on it, the equitable nature of the remedy means that “rectifi cation is 
not possible if it would adversely affect the rights of an innocent third party”.  67   

 Given that rectifi cation has always been about addressing inconsistencies between 
substantive agreements and their outward expression, the rectifi cation process for smart 
contracts will function much as it does for conventional contracts. The situations in this sense 
are analogous. Where parties have written their agreement directly into code, the court will 
look at the evidence available to it, including that of prior negotiations, to determine whether 
the intentions of the parties, objectively conceived,  68   are properly refl ected in the resultant 
code. In cases in which there has been a wet agreement which amounts to a legally binding 
contract, and which has been erroneously transposed into computer code, rectifying the latter 
will be a remedy analogous to specifi c performance.  69   It may also be that the performance 
of the smart contract matches the expectations of one party but not the other. There is no 
reason to depart from the conventional approach to such unilateral mistakes, which is to 
deny rectifi cation on such facts unless the non-mistaken party acted unconscionably in 
deliberately misleading the other.  70   In those circumstances, the fact that a coder understood 
an apparently common intention in a way which coincides with the understanding of at least 

  65 .   Although, as Davies points out, the increasing complexity of conventional commercial contracts means 
that rectifi cation claims are on the increase in any event: PS Davies, “Rectifi cation versus interpretation: the 
nature and scope of the equitable jurisdiction” [2016] CLJ 62, 65.   

  66 .    Lovell & Christmas v Wall  (1911) 104 LT 85, 93,  per  Buckley LJ. In Australia and New Zealand, by 
contrast, there is no need for such communication, since the court will take the objective interpretation of the 
evidence: see  Ryledar Pty Ltd v Euphoric Pty Ltd  [2007] NSWCA 65, [287],  per  Campbell JA; and  Westland 
Savings Bank v Hancock  [1987] 2 NZLR 21, 30,  per  Tipping J. For a helpful refl ection, see F Dawson, 
“Interpretation and Rectifi cation of Written Agreements in the Commercial Court” (2015) 131 LQR 344.   

  67 .   R Calnan,  Principles of Contractual Interpretation  (OUP, 2013), [9.66].   
  68 .   That is, not what the parties thought they had agreed, but what to a reasonable observer they had agreed. 

See Buxton [2010] CLJ 253, 257–258. Where computer code is concerned, the “private dictionary” principle 
referred to by Lord Hoffmann in  Chartbrook  [2009] UKHL 38; [2009] AC 1101, [45] would seem to be 
applicable in order that the court have regard to the fact that the words used were intended by both parties to have 
the meaning they would bear to a computer.   

  69 .    Joscelyne v Nissen  [1970] 2 QB 86 (CA).   
  70 .   See Burrows,  Restatement  ( supra , fn.56), s.35(6)(b): “the ‘unconscionability’ of the non-mistaken party 

[is] the crucial concept”.  Cf  D McLauchlan, “The Many Versions of Rectifi cation for Common Mistake”, in J 
Goudkamp, S Degeling and J Edelman,  Contract in Commercial Law  (Thomson Reuters, 2016) 193, 200 and 221.   
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one of the authors of the agreement, suggests that it was the mistaken party’s subjective 
intention that was out of line. In the absence of unconscionability, therefore, there is no 
reason consistent with the principles of English contract law to rectify the smart contract. 

 There is, however, an aspect of common mistake rectifi cation which might become 
more of a pressing issue when applied to smart contracts. This is the question whether 
an objective or subjective approach should be taken by the court when comparing a later 
contract with a prior agreement. It is now established that the earlier agreement, from 
which the parties claim the fi nal contract differs, need not be contractual,  71   although the 
court must nonetheless be able to identify a continuing common intention. However, “what 
is unfortunately far from clear is the precise nature of the required continuing common 
intention”.  72   There are two views on the nature of that intention. First, there is the objective 
view; another effect of Lord Hoffmann’s  dicta  in  Chartbrook .  73   This suggests that what 
is important for the purposes of comparison is not what the parties’ common intentions 
actually were, but what a reasonable third party would have thought them to be. In  Daventry 
DC v Daventry & District Housing Ltd ,  74   Etherton LJ observed that “the requirements of 
‘an outward expression of accord’ and ‘common continuing intention’ are not separate 
conditions, but two sides of the same coin, since an uncommunicated inward intention is 
irrelevant”. The other, subjective approach, is to take the view that it is the parties’ actual 
intentions which count, because this is the only way of ascertaining whether a mistake 
has in fact been made.  75   This is a question left unresolved by Burrows’ “Restatement”.  76   
The way in which some smart contracts are likely to be created, however, being derived 
from a prior agreement which is itself contractual, means that this question will need to 
be resolved: the comparison of a contract with a prior  legally enforceable  agreement, 
relatively uncommon when dealing with conventional contracts, is likely to be a regular 
requirement in the context of smart contracts. This will bring the objective/subjective 
question to the fore. If, for instance, the fi rst contract is to be read in an objective sense, this 
could lead to the rectifi cation of the second text, despite neither of the parties being in fact 
mistaken. This would undermine the entire purpose of the remedy, and leave it susceptible 
to misuse. If, however, the prior legally binding agreement is to be interpreted for the 
purposes of comparison in a subjective sense, this will be to give it a different treatment 
from the one it would receive if it were being interpreted in its own right, thus giving one 
legally effective document two potentially different meanings. The better resolution of this 
is for the court to take an objective view of prior contractual agreements, and a subjective 
view of prior non-contractual agreements.  77   This is a reasoned distinction which avoids 
creating a broader inconsistency within the law of contract. 

  71 .    Joscelyne v Nissen  [1970] 2 QB 86.   
  72 .   Burrows,  Restatement  ( supra , fn.56), s.35(6)(a).   
  73 .   [2009] UKHL 38; [2009] AC 1101, [60].   
  74 .   [2011] EWCA Civ 1153; [2012] Bus LR 485; [2012] 1 WLR 1333, [80].   
  75 .   See the majority judgment in  Britoil Plc v Hunt Overseas Oil Inc  [1994] CLC 561; Davies [2016] CLJ 62, 

74; and McLauchlan,  supra , fn.70, 193. The subjective approach is the one favoured in Australian authorities: 
see, eg,  Ryledar Pty Ltd v Euphoric Pty Ltd  [2007] NSWCA 65, [267–315],  per  Campbell JA; and Davies [2016] 
CLJ 62, 81.   

  76 .   Burrows,  Restatement  ( supra , fn.56), s.35(6)(a).   
  77 .   See J Rundell, “Common Intention and Rectifi cation for Common Mistake”  [2014] LMCLQ 48 , 50 and 

McLauchlan,  supra , fn.70, 199.   
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 Rectifi cation will not always present an ideal solution. The self-executing nature of smart 
contracts means that the fi rst sign of a problem is likely to arise  after  the performance of an 
action associated with that contract.  78   Unlike parties to conventional contracts, a computer 
is not going to refuse to perform, or to question the requisite means of performance. It will 
simply perform upon the satisfaction of the conditions with which it has been programmed. 
The problems most likely to arise in the case of smart contracts, therefore, are those of 
performance which has occurred, but which does not conform to the expectations of at 
least one contracting party. In the case of a discrete contract, damages are then the only 
relevant remedy (or an action for the price if it is a sales contract and the common law 
recognises such contracts as sales).  79   Where the contract is ongoing, however, or requires 
repeat performance, rectifi cation is likely to be the best answer, and can ensure that correct 
performance of the agreement occurs in the future. 

 Sir Richard Buxton has said:  80   

  “on any view of its reach rectifi cation should in practice transcend its present status as a safety net in 
cases where the inadmissibility of prior negotiations in issues of construction produces a conclusion 
that those negotiations show to be plainly wrong. Rectifi cation should in future occupy the whole of 
the fi eld when it is necessary to correct errors in the formal expression of a contractual consensus.”  

 A perspicacious observation, likely to be of increasing relevance to a law of contract 
disrupted by distributed ledger technology. 

 There is little doubt that the law will need to change to accommodate the new forms 
of interaction made possible by technological advances, and to do so in more ways 
than those suggested here. Historically, the common law has not been quick to adapt to 
such developments, and is in many ways still out of step with the increasingly digitised 
commercial world which it purports to serve. The desire to retain the international appeal 
of English contract law, however, may encourage the adoption of a more responsive and 
fl exible approach to this phenomenon. In any event, although it is clear that the common 
law’s current software is incompatible with smart contracts, the requisite upgrades are 
relatively minor.      

  78 .   Code can also be run in a test environment and, if necessary “debugged” to remove any errors, before it 
is used in a “live” setting. Rather like the drafting of a conventional contract or piece of legislation, however, this 
does not always anticipate every potential operating error.   

  79 .   Smart contracts use the medium of virtual currencies, and it is currently an open question whether 
exchanges of goods for such currencies would be classed as “sales” contracts by the common law. See Green, 
 supra , fn.3.   

  80 .   [2010] CLJ 253, 261.   



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (Apple RGB)
  /CalCMYKProfile (Coated FOGRA39 \050ISO 12647-2:2004\051)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.5
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /CMYK
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize false
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness false
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages false
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages false
  /ColorImageDownsampleType /Average
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages false
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages false
  /GrayImageDownsampleType /Average
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages false
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages false
  /MonoImageDownsampleType /Average
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile (U.S. Web Coated \050SWOP\051 v2)
  /PDFXOutputConditionIdentifier (CGATS TR 001)
  /PDFXOutputCondition ()
  /PDFXRegistryName (http://www.color.org)
  /PDFXTrapped /False

  /CreateJDFFile false
  /Description <<
    /ENU ([Based on 'Trims & Bleed'] [Based on 'Apogee with Trims + Bleed'] [Based on 'Apogee with Trims + Bleed'] [Based on 'Export PDF for Apogee'] [Based on '[Press Quality]'] Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks true
      /AddPageInfo false
      /AddRegMarks true
      /BleedOffset [
        8.503940
        8.503940
        8.503940
        8.503940
      ]
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName (Coated FOGRA39 \(ISO 12647-2:2004\))
      /DestinationProfileSelector /UseName
      /Downsample16BitImages true
      /FlattenerPreset <<
        /ClipComplexRegions true
        /ConvertStrokesToOutlines false
        /ConvertTextToOutlines false
        /GradientResolution 300
        /LineArtTextResolution 1200
        /PresetName ([High Resolution])
        /PresetSelector /HighResolution
        /RasterVectorBalance 1
      >>
      /FormElements false
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MarksOffset 9.921260
      /MarksWeight 0.250000
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /UseName
      /PageMarksFile /RomanDefault
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
    <<
      /AllowImageBreaks true
      /AllowTableBreaks true
      /ExpandPage false
      /HonorBaseURL true
      /HonorRolloverEffect false
      /IgnoreHTMLPageBreaks false
      /IncludeHeaderFooter false
      /MarginOffset [
        0
        0
        0
        0
      ]
      /MetadataAuthor ()
      /MetadataKeywords ()
      /MetadataSubject ()
      /MetadataTitle ()
      /MetricPageSize [
        0
        0
      ]
      /MetricUnit /inch
      /MobileCompatible 0
      /Namespace [
        (Adobe)
        (GoLive)
        (8.0)
      ]
      /OpenZoomToHTMLFontSize false
      /PageOrientation /Portrait
      /RemoveBackground false
      /ShrinkContent true
      /TreatColorsAs /MainMonitorColors
      /UseEmbeddedProfiles false
      /UseHTMLTitleAsMetadata true
    >>
  ]
  /SyntheticBoldness 1.000000
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.283 858.898]
>> setpagedevice


