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Exploitation At Work: Beyond a ‘Criminalization’ or ‘Regulatory Alternatives’ 

Dichotomy 

 

Jennifer Collins* 

 

Identifying a legally appropriate response to exploitation in work relations is normatively 

complex.  The coercive arm of the state, propelled by political, social and institutional 

pressures, is increasingly utilised to criminalize exploitation in its various guises.  Although 

exploitative conduct is already criminalized via other offences, specific exploitation offences 

have recently been enacted, spurred by demands for ‘fair labelling’.1 The line between 

criminal law and civil law measures has become blurred, with new civil preventive orders 

backed up by criminal sanction on breach.2  Licensing regimes have been imposed in 

expanded areas of the labour market, to be enforced by regulators with increased powers to 

penalise breaches.3  

 

A criminal and civil law response to a particular problem is not new or remarkable. The 

existence of civil law measures does not preclude criminalization, and vice versa.  Nor is the 

division between civil and criminal law measures always strict.4  However, the theme of 

exploitation in work relations has produced an increasingly polarized set of positions ‘for’ or 

‘against’ criminalization.  Of late, complaints have been made about the deleterious effects of 

criminalization of exploitation in work relations. Judy Fudge has argued that the legal 

characterization of ‘unfree labour’ in both the Modern Slavery Act 2015 and the Immigration 

Act 2016 supports criminalization ‘as the “best” instrument’ for censuring ‘morally culpable 

individuals’.5  Her argument is that the effects of criminalization, deployed in a political 

environment that welcomes a ‘law and order’ policy agenda, over-bear other areas of law 

(such as labour law) which are worker-protective in ameliorating labour exploitation.6  A 

further unwelcome effect of criminalization exists for workers bearing irregular work status 

who can be seen as a ‘threat to working people’s living standards’.7  In this way 

criminalization of exploitation can be linked with an anti-immigration agenda, further 

corroding the protective remit of labour law and human rights law for society’s most 

vulnerable workers.  Together these arguments have led Fudge to harden her position 

‘against’ criminalization of exploitation in work relations in favour of alternatives.8   

                                                      
*Lecturer in Law, University of Bristol Law School.  I am very grateful to Andrew Ashworth, Alan Bogg, Mark 

Freedland and Virginia Mantouvalou, and to participants at Criminality at Work in June 2018 for comments and 

suggestions.   
1 Modern Slavery Act 2015, ss 1-2; CN v UK 56 EHRR 24 (p.869).  
2 See Collins and Ashworth chapter in this volume. 
3 Immigration Act 2016, s 11(2). There has also been appeal to regulatory measures without reinforcement from 

the criminal law, e.g. Modern Slavery Act 2015, s 54. 
4 R. Macrory, ‘Sanctions and Safeguards: The Brave New World of Regulatory Enforcement’ (2013) 66 CLP 

233; R. Macrory, Regulatory Justice: Making Sanctions Effective (TSO 2006). 
5 J. Fudge, ‘Modern Slavery, Unfree Labour and the Labour Market: The Social Dynamics of Legal 

Characterization’ (2017) 27 Social and Legal Studies 414, 429. 
6 Ibid. 
7 Ibid 430. 
8 J. Fudge, ‘The Dangerous Appeal of the Modern Slavery Paradigm’ (Open Democracy, 25 March 2015) 

<https://www.opendemocracy.net/beyondslavery/judy-fudge/dangerous-appeal-of-modern-slavery-paradigm> 
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This valuable work, which highlights an under-explored and under-theorised intersection 

between the criminal law and other branches of the law, provides impetus for the arguments 

of this chapter.  First, I unpack and critically analyse two sets of criticisms of using the 

criminal law to regulate exploitation in work relations.  The ‘internal’ critique is that 

criminalization can only penalize the most extreme forms of exploitation and unfree labour in 

work relations, neglecting long-standing reasons for worker-precarity.  The second ‘external’ 

critique is that criminalization of exploitation, deployed in the current political climate of a 

hostile environment, unduly privileges criminalization over other areas of law and 

enforcement, which impedes the protection of vulnerable workers.  

 

Responding to the internal critique, I argue for detailed analysis of the reinforcement function 

of the criminal law in regulating exploitation at work through regulatory criminal law 

measures.  There is no reason to think that criminal law is by definition linked to immigration 

controls: this is a politically contingent issue which is not inherent in the choice of criminal 

law as a regulatory technique.  In fact, the criminal law might operate as an auxiliary means 

of enforcing basic labour standards, such as breach of standards found in the National 

Minimum Wage 1998.   To-date the potential variety of criminal law responses available has 

been overlooked and criminal law theorists can shed new light on this matter.    

 

On the ‘external’ critique, I open up new critical space for deciding how a criminal law 

response to exploitation in work relations ought to be fashioned.  Building on and developing 

Andrew Simester and Andreas von Hirsch’s work on principled criminalization, I argue that 

careful thought needs to be given to the ways in which decisions between regulatory channels 

ought to be made once an in-principle case for criminalization has been established.9  This is 

not the only complex question which arises in thinking about the criminalization of 

exploitation in the context of work relations.  But it is a key point at which concerns about 

ameliorating negative consequences for vulnerable workers can be taken into account.  At 

this point, a rigid position ‘for’ or ‘against’ criminalization ought to be resisted in favour of a 

‘multidimensional regulatory model’.10  Specifically, I develop this notion of a richer and 

more nuanced regulatory mix by elaborating further principles and constraints to 

criminalizing exploitation in work relations.  This must include appraising criminalization in 

its wider regulatory context, as well as more nuanced arguments about the appropriateness of 

criminal law interventions which include ‘regulation plus crime’ measures.  The issue of 

enforcement is flagged as pivotal, and herein I identify concerns about current enforcement 

of criminal law measures relating to exploitation in work relations.  

 

                                                                                                                                                                     
accessed 3 October 2018.  
9 A.P. Simester and A. von Hirsch, Crimes, Harms and Wrongs: On the Principles of Criminalisation (Hart 

2011) 193-98.  Both civil law and criminal law channels could be considered defensible.   
10 J. Fudge and D. McCann, Unacceptable Forms of Work: A Global and Comparative Study (International 

Labour Office: Geneva 2015) <http://www.ilo.org/wcmsp5/groups/public/---

ed_protect/documents/publication/wcms_436165.pdf> accessed 3 October 2018. 
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This chapter is structured as follows.  Section 1 sets out the conceptual framework, before 

turning in section 2 to consider limitations of criminalizing exploitation at work.  Section 3 

highlights uncertainty involved in considering regulatory alternatives to criminalization.  Part 

4 develops arguments which ought to inform this decision-making as multi-dimensional, 

reflecting on the precise nature of criminal law measures proposed and on broader issues of 

enforcement. 

 

1. The Conceptual Framework 

 

In this section I build the conceptual framework by addressing three key questions.  First, 

how does exploitation connect to the sphere of ‘work’ (broadly encompassed)?  Second, what 

do we mean by exploitation in work relations?  Third, does the state have a mandate to curb 

strongly exploitative practices and/or interpersonal exploitation, and must it do so using the 

criminal law? 

 

1.1 Connections between ‘exploitation’ and ‘work’ 

 

Exploitation thrives in situations where one party is vulnerable, allowing an exploiter the 

opportunity to exert control over another person.11  Work relations provide a context of 

vulnerability for workers in at least three ways.  First, workers occupy a subordinate position 

in the labour market—a position of situational vulnerability.12  This view is supported by 

Kahn Freund’s foundational argument that the justification for labour law is ‘to be a 

countervailing force to counteract the inequality of bargaining power which is inherent and 

must be inherent in the employment relationship.’13  Second, the vulnerability of workers to 

exploitation is compounded for those who are deemed by law to have irregular, semi-

precarious or precarious work status, as identified by the Council of Europe Commissioner 

for Human Rights and the European Court of Human Rights.14  Workers who require 

permission to continue to reside in a country may have this permission withdrawn at any 

time, such as by evidence provided by an employer.15  This is vulnerability created by labour 

market structures which disempowers certain groups of workers from enjoying full rights in 

employment relations.16  As argued powerfully by Virginia Mantouvalou, the position of 

vulnerability for workers is created by law—a form of ‘legislative precariousness’.17  Nicola 

Kountouris identifies several other ‘legal determinants of precariousness’ in personal work 

                                                      
11 A. Wood, ‘Unjust Exploitation’ (2016) 54 The Southern Journal of Philosophy 92, 96. 
12 Borrowing Farmer’s language, see L. Farmer, Making the Modern Criminal Law (OUP 2016) 167. 
13 P. Davies and M. Freedland (eds.), Kahn-Freund’s Labour and the Law (3rd ed., London 1983) 18. 
14 Council of Europe Commissioner for Human Rights, ‘The Human Rights of Irregular Migrants in Europe’ 

(CommDH/IssuePaper 2007) 1, 7; Siliadin v France, Rantsev v Cyprus and Russia, CN v the UK, noted by S. 

Mullally and C. Murphy, ‘Migrant Domestic Workers in the UK: Enacting Exclusions, Exemptions, and Rights’ 

(2014) 36 Human Rights Quarterly 397, 399.   
15 A. Bogg and T. Novitz, ‘Links Between Individual Employment Law and Collective Labour Law’ in C. 

Costello and M. Freedland (eds.), Migrants at Work: Immigration and Vulnerability in Labour Law (OUP 2016) 

362. 
16 See C. Murphy, ‘The Enduring Vulnerability of Migrant Domestic Workers in Europe’ (2013) 62 ICLQ 599. 
17 V. Mantouvalou, ‘The Right to Non-Exploitative Work’ in V. Mantouvalou (ed.), The Right to Work: Legal 

and Philosophical Perspectives (Hart 2015) 60. 



 

 

4 

relations, including through classifying a worker as informal or self-employed 

(precariousness through ‘employment status’) or through denying job security (‘temporal 

precariousness’).18  A third source of vulnerability is that some workers, especially precarious 

workers such as undocumented migrant workers, have a kind of ‘double vulnerability’ to 

exploitation.  The first layer comes through their subordinate position, outlined above, which 

may be exacerbated by law.  But a second layer arises because they may be less able to 

protect themselves from exploitation, for example, by reporting what they experience and/or 

by having others to advocate on their behalf.19  Where an immigration agenda is vigorously 

pursued alongside identification of victims of modern slavery, for example, there is a strong 

disincentive for victims to report through the UK’s National Referral Mechanism (NRM).  

Where victims do report through the NRM they may obtain a positive Reasonable Grounds 

NRM decision.  This grants temporary status to remain in the UK but does not regularise 

work status.20  Two leading anti-trafficking charities note that ‘all a referral into the NRM has 

done is disrupted an exploitative situation’, with no guaranteed results.  They note that 

vulnerable workers who ‘are dependent on any wages they do receive, no matter how low’ 

are likely to ‘decline a referral into the NRM, preferring to avoid contact with the 

authorities’.21 

 

This lack of accountability analysis extends widely given an increasingly precarious 

workforce in England and Wales.22  For example, gig economy workers on zero-hour 

contracts face significant challenges in establishing employee or worker status, depriving 

them of basic protections such as national minimum and living wage or working time 

protections.23  Incursions into statutory rights are just one example of ‘regulatory 

indeterminacy’ in the labour market.24  FLEX notes that the use of subcontracting and 

outsourcing in employment relationships ‘obscure[s] responsibility for workers’ rights’.25  

These factors pull together to create significant barriers to workers of various employment 

statuses actually reporting exploitation.  

 

The argument here is that vulnerabilities of workers (inherent in the work relation, 

created/exacerbated by law, compounded by real or perceived restrictions on workers’ ability 

to challenge or report their treatment) and the attendant control held by employers, provides 

opportunity for exploitation.  This is therefore a far more modest statement than scholarship 

                                                      
18 N. Countouris, ‘The Legal Determinants of Precariousness in Personal Work Relations: A European 

Perspective’ (2012) 34 Comparative Labor Law and Policy Journal 21. 
19 Murphy, ‘The Enduring Vulnerability of Migrant Domestic Workers in Europe’ (n 16) 603. 
20 ATMG and Human Trafficking Foundation submission of the UN Special Rapporteur on Contemporary 

Forms of Slavery (March 2017) <http://www.kalayaan.org.uk/wp-content/uploads/2014/09/ATMG-HTF-

submission-to-Special-Rap-Contemprary-Slavery_Justice-Remedies_Final.pdf> accessed 3 October 2018. 
21 Ibid. 
22 See Symposium issue of Comparative Labour Law and Policy Journal (34)(1) (2012).   
23 CAC, Independent Workers’ Union of Great Britain (IWGB) v RooFoods limited T/A Deliveroo, Case 

Number: TUR1/985 (2016) (14 November 2017).  See Employment Appeal Tribunal on Uber, Appeal No. 

UKEAT/0056/17/DA. 
24 Fudge and McCann (n 10) 10. 
25 Focus on Labour Exploitation (FLEX), ‘Tackling Exploitation in the Labour Market Consultation’, 17 

<http://www.labourexploitation.org/sites/default/files/publications/FLEXBISConsultationFINAL.pdf> accessed 

3 October 2018. 
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around exploitation which draws on the work of Karl Marx.26  The Marxist contention is that 

the relationship between capital (owned by employers) and workers is exploitative, though 

not necessarily unjust.  Control of capital as a means of production makes workers 

vulnerable.  On this view vulnerability necessarily results in exploitation because ‘in order to 

work, and therefore in order to live, the vulnerable people must sell their labour-power to 

capitalists on terms advantageous to capitalists’.27   

 

1.2 What is exploitation in work relations? 

 

Exploitation is a normatively complex idea, reflecting its complex reality.  My own view is 

that we should not aspire to reduce the phenomenon down to a single neat definition or 

normative account.  We can identify a cluster of serious (and less serious) wrongs of 

exploitation which manifest in work relations to various degrees at different times.28  Slavery, 

servitude and forced labour might be identified as the core of serious exploitation in work 

relations.  But the reality may be that even apparently consensual relationships between 

employers and workers represented contractually may be tainted by exploitative wrongdoing. 

Exploitation in work relations can change over time, prompting Skriankova’s point that 

exploitative work relations should be viewed across a continuum ‘ranging from the positive 

extremity (desirable situation) of decent work to the negative extremity of forced labour.’29  It 

follows that some forms of exploitation at work are not very serious at all.  Likewise, certain 

forms of very serious wrongs, such as rape, perpetrated against a trafficked worker—who we 

can clearly identify as exploited—usefully stand-alone from exploitation.   

 

This analysis carries implications for criminal lawyers who require clear definitions of 

serious wrongful conduct for a proposed offence.  For the purposes of this chapter I propose a 

focus on certain core, serious and clearly defined examples of exploitation in work relations.  

Exploitative conduct at the penumbra of a core of exploitation may fail to satisfy principles 

for criminalization or constraints to criminalization.  That the criminal law does not penalize 

the full range of serious exploitative conduct has been a critique of its response to 

exploitation in work relations, and I appraise this argument in section 2 below.  It may also be 

the case that criminal lawyers are inclined to focus on interpersonal exploitation as a variety 

of exploitation, perhaps spurred by the presentation of ‘core’ exploitation offences found in 

ss.1-4 of the Modern Slavery Act 2015.  This may include extension of which agents count as 

personal.  Criminal liability may include corporate employers and agencies who may be in 

the chain of exploitation.30  For example, the 2015 Act also introduced transparency 

obligations on companies in relation to exploitation in supply chains, albeit enforced by civil 

                                                      
26 See Alan Wertheimer, Exploitation (Princeton University Press 1999). 
27 Wood (n 11).  
28 For example, see FLEX, ‘Shaky Foundations: Labour Exploitation in London’s Construction Sector’ (2018) 

<http://www.labourexploitation.org/sites/default/files/publications/Shaky%20Foundations.pdf> accessed 3 

October 2018. 
29 K. Skrivankova, Between Decent Work and Forced Labour: Examining the Continuum of Exploitation, 18 

(York: Joseph Rowntree Foundation 2010).   
30 See J.H.A. Anupam, ‘The Law on Trafficking in Persons: The Quest for an Effective Model’ (2018) 8 Asian 

Journal of International Law 225. 
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law measures.  Is this an implicit normative view of the type of exploitation (i.e. 

interpersonal) which could properly count as a criminal offence?  Labour lawyers will be 

hesitant to confine a notion of exploitation to the interpersonal variety, reflected in a concern 

not to limit a conception of the employer to a human ‘master’ or ‘master and servant law’.  

 

The question remains: what is serious exploitation as it manifests in work relations?  The 

equivalent of ‘exploit’ is to ‘use’.  The challenge is to explain when exploitation amounts to 

unfair or wrongful use of another person.31   In the context of the employment relations, this 

value-judgment in turn expresses a political view on the boundary between legitimate and 

illegitimate work.32  The following three elements are key building blocks of a working 

definition of serious exploitation in work relations.  

 

First, exploitation typically requires a worker’s vulnerability vis-à-vis an employer, 

employment agency, corporation or state agency.  This vulnerability may be created by law 

or otherwise.33  In the work context, this position of vulnerability provides the means for an 

employer, employment agency, corporation or state agency to take advantage.  The gist of 

exploitative wrongdoing is tied to the fact that, by targeting an individual who is in a position 

of vulnerability, an exploiter hopes to gain easy advantage over them.  A secondary reason 

for doing so is that a worker in a position of vulnerability may be less likely to report their ill-

treatment and/or it may be difficult to build a case based upon their evidence.  I argued in 

section 1 above that workers are necessarily in a position of vulnerability in relation to 

employers and state agencies, and that this vulnerability is heightened for precarious workers, 

such as workers who lack legal work status.  

 

Second, serious exploitation involves abuse of that vulnerability through predatory conduct 

or predatory working practices.  The concept of ‘predation’ provides us with grounds to say 

that an employer, employment agency or corporation has used a vulnerable worker.  

Predatory conduct may include recruitment of workers who are deceived about the nature of 

the work on offer and/or the standard of working conditions, or through charging fees for 

arranging work which may place a worker in a position of debt-bondage.34  Predatory 

working practices might include the insertion of ‘sham’ substitution clauses in a worker’s 

terms of employment; poor working conditions which breach health and safety regulations; a 

refusal to pay holiday pay, overtime, or to give adequate annual leave; ‘cash-in-hand’ 

payments which are not accompanied by a pay slip, or non-payment of National Minimum 

Wage.35  It may appear that a worker is ‘on board’ with these arrangements.  

 

                                                      
31 J. Collins, ‘Exploitation of Persons and the Limits of the Criminal Law’ [2017] Crim LR 167. 
32 M. Zou, ‘The Legal Construction of Hyper-Dependence and Hyper-Precarity in Migrant Work Relations’ 

(2015) 31 International Journal of Comparative Labour Law and Industrial Relations 141, 159-60, citing R. 

Steinfield, ‘Coercion/Consent in Labour’, COMPAS Working Paper No. 66, 13 (2010). 
33 c.f. Mantouvalou (n 17) 49.  GLAA, ‘The Nature and Scale of Labour Exploitation Across All Sectors Within 

the United Kingdom’ (May 2018) 9 <http://www.gla.gov.uk/media/3537/external-nature-and-scale-of-labour-

exploitation-report-final-version-may-2018.pdf> accessed 3 October 2018. 
34 Examples given in this paragraph are highlighted in GLAA (n 33). 
35 A. Bogg, ‘Sham Self-Employment in the Supreme Court’ (2012) 41(3) ILJ 328. 
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Third, exploitation in work relations involves predatory abuse of a vulnerable person which 

leads to gain for an exploiter, agency or corporation.36  Intent to gain is likely to be a 

reason—often the main reason—why a person, agency or corporation engages in exploitative 

conduct, demonstrating an exploiter’s benefit from taking unfair advantage.37  But it is 

relevant in a strong account of exploitative wrongdoing that an exploiter makes a gain in 

practice as an output of exploitation.  The first point to note is that an exploiter may not be 

the only party who gains.  There may be some advantage to those who are exploited through 

having a job rather than being unemployed, for example.  Alan Wertheimer characterizes this 

as ‘mutually advantageous’ exploitation.38  Second, there may be no actual gain to an 

exploiter in practice—exploitation will have various effects in the real world.  This is less 

likely in the work context, but possible.  It is important to focus on the position of the parties, 

how a vulnerable person has been used through predatory conduct, as well as whether the 

transaction leads to gain for one party that is greater than the other.39 

 

1.3 What are the state’s obligations? 

 

What are the state’s obligations in relation to criminalizing exploitation at work?  Only a 

brief summary can be provided here.40  A large number of international obligations set out 

the right of individuals to be protected from various forms of exploitation.  Most notably 

there is protection against the most serious forms of labour exploitation (slavery, servitude 

and forced labour)41 and against sexual exploitation.42  A bold development in the European 

Court of Human Rights’ jurisprudence has been to read into Article 4 ECHR a right not to be 

subjected to human trafficking.43  There is additional and specific protection for children 

from exploitation.44  Criminal law measures may need to be implemented in order to secure 

these rights where existing measures are held to be insufficient.45  The Strasbourg court in 

Siliadin imposed positive duties upon states ‘to adopt criminal law provisions which penalize 

the practices referred to in Article 4 [ECHR] and to apply them in practice’ in order to keep 

pace with international developments.46  Alongside duties on the state to enact criminal law 

measures, international human rights obligations and EU legislation may require effective 

investigatory machinery and procedures in relation to exploitation.47  Questions about 

criminalising exploitation must be grounded in a normative basis for state action, which 

                                                      
36 Wood (n 11). 
37 c.f. S. Wilkinson, Bodies for Sale: Ethics and Exploitation in the Human Body Trade (Routledge 2003) 20. 
38 Wertheimer (n 26). 
39 c.f. Wood (n 11). 
40 For more fulsome treatment, see Collins (n 31) 170-73. 
41 Universal Declaration of Human Rights, Art 4; ECHR, Art 4; ILO Declaration of Fundamental Principles 

and Rights at Work.   
42 The European Parliament approved the Committee on Women’s Rights and Gender Equality’s Report on 

Sexual Exploitation and Prostitution and its Impact on Gender Equality (2013/2130(INI)) in March 2014. 
43 Rantsev (2010) 51 EHRR (p.1). 
44 See UN Convention of the Rights of the Child, Arts 32, 34, 35; Council of Europe, Convention on the 

Protection of Children Against Sexual Exploitation and Sexual Abuse, Art 1.   
45 In CN v UK (2013) 56 EHRR 24 (p.869). 
46 Siliadin (2006) 43 EHRR 16 (p.287). 
47 Palermo Protocol, Arts 4, 5; Protocol of 2014 to the Forced Labour Convention, Art 1; Council of Europe, 

Convention on Action Against Trafficking in Human Beings CETS 197 2005, Art 18. 
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addresses the proper limits of state power.  I have argued elsewhere that republican political 

theory most clearly points in the direction of a foundational duty upon the state to address 

non-domination.48 

 

2. Limitations of criminal law interventions 

 

There are rules and principles specific to individual legal domains which guide the 

establishment of an in principle case for legal intervention.  In ‘neo-classical’ criminal law 

we begin from the position of ensuring respect for an individual’s personal autonomy to 

make free and unconstrained choices, with state intervention only in principle justifiable 

where there has been serious and public wrongdoing, harm or the risk of harm, and a fault 

requirement.  If criminal law measures can be defended beyond satisfying these threshold 

requirements, they will have both a censuring and preventive rationale.49   

 

Inherent in a system of criminal law is a regulatory function.  But the criminal law in England 

and Wales also has a direct regulatory dimension through the means of ‘regulation plus 

crime’ offences.  A large body of regulatory criminal law exists, though these are not openly 

categorised as such.  Here, the criminal law’s role is one of reinforcement, ensuring that 

breaches of non-criminal regulatory measures are censured.50  The argument explored in this 

section is that that there is tension in using the criminal law’s censuring and preventive 

functions in relation to exploitation in work relations because of its potential to produce 

counter-productive effects for vulnerable workers.  What is the precise nature of these 

criticisms and are they convincing?  My focus here is on general effects of criminalization 

rather than the specific effects of a particular criminal law measure.  

 

2.1 ‘Internal’ limitations of criminalization 

 

Two arguments highlight ‘internal’ limitations of criminalization.  The first is that 

criminalization of exploitation in work relations penalizes only the most extreme forms of 

exploitation in employment relations.  This leaves other less serious manifestations of 

exploitation in the work sphere, which are nevertheless characterized by ‘hyper-dependency’ 

or ‘hyper-precarity’, either to non-criminal measures or unregulated.51  The second is that 

criminalization neglects long-standing reasons for worker-precarity, and for some workers, 

their exclusion from full labour law protections.52  For example, migrant workers working in 

certain sectors occupy a position of precariousness which criminalization does not address.    

 

                                                      
48 Collins (n 31).  
49 A. Ashworth and L. Zedner, ‘Just Prevention: Preventive Rationales and the Limits of the Criminal Law’ in 

R.A. Duff and S. Green (eds), Philosophical Foundations of Criminal Law (OUP 2011). 
50 Ibid 283. 
51 Zou (n 32) 160. 
52 J. Fudge, ‘Modern Slavery and Migrant Domestic Workers: The Politics of Legal Characterization’ (The 

Foundation for Law, Justice and Society 2016). 
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The point underlying the first criticism is that it is extremely important how exploitation is 

legally defined for the purposes of criminal law offences.53  If an offence definition defines 

exploitative conduct too narrowly/at the most extreme end of a spectrum of exploitation, 

criminal law censure will only address a narrow range of employers, employment agencies, 

corporations or state agencies involved in exploitation at work.  This is not a radical 

suggestion to many criminal lawyers.54  The criminal law must select the most serious cases 

of public wrongdoing which causes harm or the risk of harm, alongside other thresholds to 

criminalization.  The most robust case for criminalization must be put forward, and this will 

involve an argument about serious wrongdoing, and so on.  Even then, countervailing 

considerations to criminalization must be considered.  For example, criminalization must not 

come at the expense of protecting rule of law ideals and an individual’s right to personal 

autonomy.55  The costs of criminalization must not be disproportionate to the wrongful harm 

(or harm prevention) targeted by the criminal law.56  There will also be constraints like 

privacy to consider.57  Another set of considerations is the possibility of appropriate 

regulatory alternatives.  It must be demonstrated ‘that the criminal law offers the most 

appropriate method of regulation, being preferable to alternative methods of legal control that 

are available to the state’.58  Given the real-life complexity of exploitation in the sphere of 

work (of various types and degrees, changing over time, see section 1 above), it is not 

surprising that some exploitative wrongdoing will fall through the cracks when constructing 

the strongest normative account of exploitative wrongdoing for the purposes of 

criminalization arguments.   

 

This critique ought to remind us that the legal and political characterizations of a problem are 

linked.59  Criminalization can too easily be used as a political ‘trump card’ in relation to 

exploitation, signalling that exploitation has been adequately dealt with.60  While the criminal 

law can be used as ‘a kind of politics of recognition, used as a way of demonstrating a 

commitment to the vulnerable or insecure’, as Lindsay Farmer argues, there are difficulties in 

using extreme examples of exploitation in work relations as the legal representation of this 

class of wrongdoing.61  Julia O’Connell Davidson powerfully notes in relation to the human 

trafficking discourse that an ‘emphasis on raw physical suffering found in “modern slavery” 

discourse helps to rein the term “trafficking” back onto territory where politicians who have 

no interest in defending or extending the rights of either migrants or workers are more 

comfortable.’62  Political discourse can inhibit an appropriate legal response by assuming that 

                                                      
53 J. O’Connell Davidson, ‘Editorial: The Presence of the Past: Lessons of History for Anti-Trafficking Work’ 

(2017) 9 Anti-Trafficking Review 1, 7. 
54 c.f. Farmer (n 12). 
55 J. Stanton-Ife, ‘What is the Harm Principle For?’ [2014] Crim L and Phil 8.     
56 Ashworth and Zedner (n 49) 244. 
57 Simester and von Hirsch (n 9). 
58 Ibid 189. 
59 See Fudge, ‘The Dangerous Appeal of the Modern Slavery Paradigm’ (n 8) 5; B. Anderson, ‘Migrant 

Domestic Workers: Good Workers, Poor Slaves, New Connections’ (2015) 22 Social Politics 636, 645. 
60 A. Ashworth, ‘Is the Criminal law a Lost Cause?’ (2000) 116 LQR 225. 
61 Farmer (n 12) 106. 
62 O’Connell Davidson (n 53) 7. 
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by punishing some exploitative conduct all serious manifestations of exploitation are 

addressed. 

 

The second criticism is that the criminal law is ill-equipped to deal with sources of 

vulnerability to exploitation.  But this prompts the need for further reflection on the 

reinforcement function of the criminal law through regulatory criminal law measures.  If the 

criminal law should not be confined to censuring serious exploitative wrongdoing, might it 

make a greater contribution to addressing the vulnerability of highly precarious workers?  

There are ways in which the criminal law can deal with systemic failures, too, such as 

through secondary offences.  One would expect a well-ordered state to ameliorate the legal 

determinants of vulnerability alongside criminalization measures—pursuing both as part of a 

coherent and joined up public strategy.  I argue that there is a need for a multi-faceted legal 

response to serious exploitation in work relations, which may include, but must extend 

beyond, criminalization. 

 

2.2 ‘External’ limitations of criminalization 

 

One important and under-theorised insight to come from recent scholarship is a strong 

critique of the ways in which criminalization of exploitation interacts with other legal 

disciplines.63  Around the topic of exploitation in work relations, labour law, criminal law, 

immigration law and human rights law overlap.  These branches operate ‘simultaneously 

along and across different scales and institutions and they have varying degrees of influence 

on one another’.64  The issue as to how these legal interventions ‘fit’ together is key to 

establishing effects on precarious workers.65 

 

Fudge has argued that criminalizing forms of exploitation in work relations has been 

inextricably linked with criminalizing breaches of immigration rules.66  This has been the 

case rather than offering protection to seriously exploited workers regardless of legal status.67  

In Fudge’s words, the fatal flaw is that ‘The human rights of exploited workers are brought 

under the gravitational sway of an agenda that strengthens the government’s powers to 

control and punish at the same time as it closes borders.’68  The Modern Slavery Act 2015 

and the Immigration Act 2016 are used as illustrative examples.  As is well-known, both Acts 

were justified by the government in part or in whole as measures to address labour 

                                                      
63 Fudge, ‘Modern Slavery, Unfree Labour and the Labour Market’ (n 5) 13-14. 
64 J. Fudge, ‘Migrant Domestic Workers in British Columbia, Canada: Unfreedom, Trafficking and Domestic 

Servitude’ in J. Howe and R. Owens (eds), Temporary Labour Migration in the Global Era: The Regulatory 

Challenges (Bloomsbury 2016) 157. 
65 Fudge, ‘Modern Slavery, Unfree Labour and the Labour Market’ (n 5) 12. 
66 Ibid 17; A. Aliverti, ‘Making People Criminal: The Role of the Criminal Law in Immigration Enforcement’ 

16(4) (2012) Theoretical Criminology 417. 
67 C. Morgan, ‘Modern Slave or Illegal Worker?  The Haze Around Modern Slavery and its Implications’ 

British Politics and Policy Blog (17 Nov 2017) <http://blogs.lse.ac.uk/politicsandpolicy/the-haze-around-

modern-slavery-and-its-implications/> accessed 3 October 2018, argues that law enforcement officers ‘are being 

presented with two separate agendas: on the one hand, ‘hostile environments’ and the removal and deportation 

of the undocumented person; on the other, the identification and rescue of the ‘modern slave’. 
68 Fudge, ‘The Dangerous Appeal of the Modern Slavery Paradigm’ (n 8). 
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exploitation.  The Modern Slavery Act 2015 targets exploitation through the enactment of 

two key offences penalizing modern slavery and human trafficking, both attracting maximum 

sentences of life imprisonment.69  Fudge argues that the 2015 Act is driven by a concern with 

‘cross-border slavery and trafficking and not with forced labour or trafficking for the purpose 

of labour exploitation that occurs within the United Kingdom’.70  The precise basis for this 

claim is not altogether clear.  In part, it appears linked to the 2015 Act’s failure to define 

slavery and in its failure to offer labour law protections.71  That a criminalization approach is 

inextricably linked with sanctioning breaches of immigration rules is better supported by the 

Immigration Act 2016, which created an offence of illegal working.72  It is an offence for a 

person ‘subject to immigration control’ to work when disqualified from doing so because of 

their immigration status, if they have reasonable cause to believe that this is the case.  The 

offence attracts a maximum sentence of 6 months’ imprisonment and/or a fine.73  An 

amended offence of employing an illegal worker extends to those who are disqualified from 

employment by reason of the employee’s immigration status if an employer has reasonable 

cause to believe that this is the case.74  The offence carries a maximum sentence of five 

years’ imprisonment, increased from two.75  An offence of increased severity sits alongside 

possible civil law penalties of either a £15,000 or £20,000 fine.76  Fudge’s argument is that in 

these offences punishing and preventing ‘illegal work by migrants is entwined with the goal 

of preventing labour exploitation’.77  The driver, Fudge argues, is political: ‘governments that 

embrace a “law and order” agenda and that tend to demonize migrant workers as a threat to 

their own citizens imbue the criminal law jurisdiction with a great deal more force than that 

of labour law when it comes to addressing the exploitation of migrant domestic workers’.78 

The effect of the political and social environment is to repel worker-protective measures 

found in labour law and human rights law.79  This is exacerbated by the illegality doctrine, 

where a crime committed by a worker bearing illegal work status sometimes bars 

enforcement of labour standards in the civil court.80 

 

Should criminalization of exploitation in work relations be sidelined on this basis?  Two 

points bear further emphasis.  First, criminalization deployed in a political and legal context 

of stringent immigration control, has powerful effects upon precarious workers.  It creates 

further barriers to vulnerable workers reporting their exploitation, particularly where workers 

lack regular migration and/or work status.  Mantouvalou notes that undocumented migrant 

                                                      
69 Modern Slavery Act 2014, ss 1-4. 
70 Fudge, ‘Modern Slavery, Unfree Labour and the Labour Market’ (n 5) 14. 
71 Ibid 14. 
72 Immigration Act 2016, s 34, inserted into Immigration Act 1971, s 24B. 
73 Ibid, s 34(3)(4).  To be amended to 51 weeks’ imprisonment when s 281(5) of the Criminal Justice Act 2003 

comes into force.  See Immigration Act 2016, s 34(5) on confiscation orders upon conviction. 
74 Immigration, Asylum and Nationality Act 2006, s 21; s 35(3). 
75 Ibid, s 35(4). 
76 Immigration, Asylum and Nationality Act 2006, s 15. 
77 Fudge, ‘Modern Slavery, Unfree Labour and the Labour Market’ (n 5) 14. 
78 Ibid 4.  
79 Zou (n 32) 160; J. Fudge and K. Strauss, ‘Migrants, Unfree Labour, and the Legal Construction of Domestic 

Servitude: Migrant Domestic Workers in the UK’ in C. Costello and M. Freedland (eds), Migrants at Work 

(Oxford: Oxford University Press, 2015) 161-62. 
80 c.f. Hounga v Allen [2014] UKSC 47 [34], [52]. 
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workers will be concerned not to alert the authorities to their presence in the United 

Kingdom, given the threat of deportation.81  Vulnerability is further increased where the same 

body or bodies are charged with both the protection of vulnerable workers from exploitation 

and the enforcement of immigration rules, or where there is information-sharing between 

bodies responsible for enforcement.82  At a minimum robust rights in the criminal law must 

be given to those who are identified as victims of exploitation and/or trafficking.83  This has 

not been the case in the Immigration Act 2016.84 

 

Second, some evidence suggests that the enforcement of immigration rules using the criminal 

law can take priority over the protection of vulnerable workers who hold irregular work 

status via so-called ‘exploitation’ offences.85  A recent FRA report highlighted that in the EU, 

‘Police generally tend to treat severely exploited third-country nationals in an irregular 

situation as ‘illegal’ workers first, rather than as victims of crime.’86  There is a wider 

question about whether it is normatively defensible to prioritize immigration crimes over 

exploitation crimes.  Irregular workers may be ‘immediately verifiable’ whereas exploitation 

is often hidden making identification difficult, coupled with strong pressure upon law 

enforcement agencies to reduce immigration.87  But there may be a stronger argument from 

principle that exploitation offences are more serious than immigration crimes, and that their 

enforcement should therefore be prioritized.  Candace Morgan’s point is important: ‘There 

seems to be a complete disconnect in relation to the prospect that those exploiting the 

“modern slave” are able to do so because of the hostility towards the rhetorical “migrant”.’88   

 

Criminalization of exploitative practices at work does not operate in a legal vacuum.  The 

interaction of criminal law measures with other legal interventions has important effects for 

precarious workers.  Nevertheless, I argue that the criminal law is not by definition linked to 

immigration control: this is a politically contingent issue which is not inherent in the choice 

of criminal law as a regulatory technique.  Punishing traffickers via the Modern Slavery Act 

is significantly different from criminalizing victims as in the Immigration Act 2016, even if 

systemic difficulties which perpetuate exploitation remain unaddressed by the 2015 Act.  

There is a wider range of criminal law measures available than mala in se offences, and these 

measures may be used to ameliorate the determinants of vulnerability to exploitation.  I argue 

that there is critical space within criminal law theory to consider the broader legal picture 

when interrogating a case for criminalization of exploitation in work relations. 

 

3. Criminalization and regulatory alternatives: a key juncture 

                                                      
81 Mantouvalou (n 17) 51. 
82 Anderson (n 59) 644. 
83 See Diane Taylor, ‘Modern Slavery Ruling May Lead to More Victims Getting Leave to Remain’ The 

Guardian (14 February 2018) <https://www.theguardian.com/law/2018/feb/14/modern-slavery-ruling-may-

lead-to-more-victims-getting-leave-to-remain> accessed 3 October 2018.   
84 A. Davies, ‘The Immigration Act 2016’ (2016) 45 ILJ 431. 
85 Mullally and Murphy (n 14) 424. 
86 EU Agency for Fundamental Rights, ‘Sever Labour Exploitation: Workers Moving Within or Into the EU’ 

(2015 Luxembourg) 90. 
87 Ibid 90. 
88 Ibid 90.  
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How should a criminal law response to exploitation in work relations be fashioned?  Is it 

possible to consider how branches of the law can be used productively, so as not to 

undermine protections offered to vulnerable workers from exploitation?  This is an emerging 

research agenda.  

 

First, there is a choice as to how to characterise an issue legally.  Consideration must be given 

to ‘the different aims and functions of […] areas of law (distributive or corrective justice, 

regulation, and so on).’89  While there may be justification for civil law and/or regulatory 

measures and criminal law measures it is of critical importance that criminalization should 

not be seen as inevitable.  The politicization of the issue of legal characterization of 

exploitation must be resisted. 

 

Second, progress can be made in considering limits to criminal law interventions by 

(artificially) disaggregating a principled criminalization process into three stages.  First, an in 

principle case for criminalizing a form of exploitation in work relations must be established.  

If we put to one side ‘co-ordination offences’, serious public wrongdoing is a necessary pre-

requisite to criminalization.  This threshold requirement is tied up with the criminal law’s 

strong communicative function.  Anthony Duff and Stuart Green note that criminalization 

communicates to an offender, any victims and ‘the wider community that a public wrong was 

committed.’90  It would be manifestly unfair, even ‘morally defamatory’, to ‘publicly convey 

that [a defendant] acted reprehensibly having established nothing of the kind’.91  Arguably, 

while the community is not necessarily the victim of wrongdoing, it holds responsibility for 

censuring as ‘the appropriate body to bring proceedings and impose punishment’.92  This is 

certainly a plausible argument, but it requires explanation of the reasons why the community 

is better placed than an individual to hold responsibility for administering punishment.  This 

may be because the state can punish more effectively than ‘lay’ punishment administered by 

citizens.  It may also reflect a concern to ensure that fair processes are upheld and a 

defendant’s rights protected, since the community would normally hold responsibility for 

this.  A fault requirement ought also to accompany a requirement for serious public 

wrongdoing.  Criminal censure should be reserved for those who act culpably, so excluding 

situations where harm is caused accidentally.93  Added to these requirements is the need for 

harm.94  A harm threshold is crossed if the criminalization of conduct will proportionately 

prevent harm or the risk of harm to others.  A harm principle can be used to justify almost 

any criminal sanction on the basis that it will prevent the risk of harm to others.95 

                                                      
89 Farmer (n 12) 121.  
90 R.A. Duff and S. Green, ‘Introduction’ in R.A. Duff and Stuart P. Green (eds), Defining Crimes: Essays on 

the Special Part of the Criminal Law (OUP 2005) 9. 
91 J. Edwards, ‘Publication Review: Crimes, Harms, and Wrongs by AP Simester and Andreas von Hirsch’ 

[2012] Crim LR 75. 
92 G. Lamond, ‘What is a Crime?’ (2007) 27 OJLS 621. 
93 A. Ashworth, ‘Conceptions of Overcriminalization’ (2008) 9 Ohio State J Crim L 507, 411. 
94 J.S. Mill, On Liberty (first published 1859, Harmondsworth 1979).  On the meaning of ‘harm’, see Andreas 

von Hirsch and Nils Jareborg, ‘Gauging Criminal Harm: A Living-Standard Analysis’ (1991) 11 OJLS 1. 
95 A. Ashworth and L. Zedner, Preventive Justice (OUP 2014) 104. 
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A second stage is required: further constraints or countervailing reasons against an in 

principle case for criminalization must be considered.  ‘Negative constraints’ include 

ensuring that criminalization respects the need for legal certainty, proportionality and a 

person’s right to autonomy, among others.96  We noted in section 2 above that regulatory 

alternatives to criminalization must be considered, with the criminal law identified as the 

‘most appropriate method of regulation, being preferable to alternative methods of legal 

control that are available to the state’.97  There are not firm criteria for making this decision.  

Third, the issue of how criminal law measures are interpreted and enforced in practice is part 

of a principled system of criminalization.98 A criminalization process involves not only 

choosing the appropriate regulatory channel, but includes evaluating how that channel will be 

interpreted in practice and its effects in the real world. 

 

I want to highlight the critical importance of these second and third stages in appraising the 

criminalization of exploitation in work relations — consideration of good reasons not to 

criminalize, and the issue of enforcement.  The question to be asked when considering 

alternatives is this: what other regulatory alternatives exist and why should criminal law 

measures be regarded as more appropriate than these measures (effectiveness being side-

lined as it can too easily be assumed that effectiveness must be the touchstone, without 

reflecting on whether it is appropriate to use the criminal law in this way)?99  These 

alternatives may be regulatory (including civil penalties), licensing or labour law measures, 

among others.  It is an issue of decision-making between regulatory channels.  The least 

intrusive measures ought to be used, ensuring citizens’ personal autonomy and other core 

rights.  We must consider the different modes of vindicating these rights as well as 

procedural protections in play when considering the strength of alternatives to 

criminalization.    

 

This requires appraisal of the content, type and scope of a proposed criminal law measure 

against a proposed alternative whose content, type and scope must also be appraised.  There 

is scope for a great deal of ‘untidiness’ here.  It is an area of considerable conceptual 

ambiguity providing opportunity for arbitrary decision-making, driven by political interests.  

I argue that this is a key juncture in the characterization of legal interventions regarding 

serious exploitation.  Moving beyond the tendency for positions to harden ‘for’ or ‘against’ 

criminalization when considering exploitation in work relations, I want to argue that it is at 

this site that criminal lawyers can emphasize that criminalization and regulatory alternatives 

do not have to be thought of as alternatives.  Fudge and McCann have argued that it is 

important to establish a multidimensional regulatory model for unacceptable forms of work, 

and that idea bears development in this context.  This involves designing and implementing 

‘regulatory interventions that are integrated and dynamic, and that will have the broadest and 

                                                      
96 Simester and von Hirsch (n 9) 189; 211: ‘The criminal law is a powerful, expensive, and invasive tool.  It 

should not be deployed lightly.’ 
97 Ibid 189. 
98 Simester and von Hirsch (n 9). 
99 A. Ashworth, ‘Positive Duties, Regulation and the Criminal Sanction’ [2017] LQR 606. 



 

 

15 

most sustainable effect.’100  The best mode of regulatory design and implementation must be 

scrutinized in tackling unacceptable forms of work.101  Developed in the exploitation at work 

context, this will require clear focus on what forms of exploitation are considered 

unacceptable, as well as consideration of enforcement techniques and the amount of 

discretion given to state bodies/enforcement agencies.  It might be that the best regulatory 

mix involves criminal law and other forms of law operating in tandem with each other.  

Choices between different areas of the common law in curating a defensible legal response to 

exploitation need to be considered, and reasons provided for taking one path or the other, or 

both.  For example, would criminalization, or not criminalizing, leave the vulnerable exposed 

to serious exploitation in work relations?  Given what is at stake, criminal lawyers need to 

sharpen their analysis of regulatory alternatives and enforcement questions around the theme 

of exploitation at work.   

 

4. Multi-dimensional Regulation: Further principles and constraints 

 

I have argued that principled decision-making between regulatory channels is a key and 

under-theorised juncture in appraising criminalization arguments about exploitation in work 

relations.  I have also argued that the best regulatory mix may involve the criminal law and 

other forms of law operating in tandem.  The aim of this section is to advance this analysis by 

elaborating further principles.  

 

First it is important to be precise about what we are comparing.  What is currently missing 

from critiques of the role of criminalization in regulating exploitation at work is a more 

nuanced view of the range of criminal law measures available.102  The choice is not simply 

between criminal law measures and various forms of civil law interventions.  It is 

conceivable that the criminal law may have a role to play in censuring serious exploitation in 

work relations and a regulatory role to play.  As noted above, the criminal law might be used 

as an auxiliary means of backing up the enforcement of basic labour standards.  Moreover, a 

different set of considerations will be relevant when comparing whether a criminal law 

regulatory response is more appropriate than civil law measures, than in comparing the 

strength of a punitive response against civil law measures.  I return to this below.   

 

Turning to the distinction drawn between ‘mala in se’ offences and regulatory offences, can 

further principle be supplied when considering the strength of regulatory alternatives and 

criminalization?   

 

Beginning with ‘mala in se’ type proposals in relation to exploitation, the case for criminal 

sanction is strongest where an in principle case is supported by serious wrongfulness, harm or 

the risk of harm, and a high level of culpability.  For the most serious forms of exploitation in 

work relations, it is hard to think that there is a case for civil and/or regulatory measures 

                                                      
100 Fudge and McCann (n 10) 53. See D. McCann and J. Murray, ‘Prompting Formalisation Through Labour 

Market Regulation: A “Framed Flexibility” Model for Domestic Work’ (2014) 43(3) ILJ 319, 330. 
101 Fudge and McCann (n 10). 
102 Fudge, ‘Modern Slavery, Unfree Labour and the Labour Market’ (n 5); Morgan (n 67). 
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being used without supporting criminal law measures.  This must be the case in relation to the 

criminalization of modern slavery via the Modern Slavery Act 2015.103  We require what is 

distinctive from the criminal law—a strong condemnatory state response which penalizes 

serious wrongdoing.  Criminalization is not necessarily a last resort, only justifiable when 

other measures are ineffective.104  Simester and von Hirsch remind us that this is because 

criminalization communicates the ‘normative status’ of a serious offence.  Furthermore, state 

action may be required, despite the presence of effective alternatives, in order to bear the 

burden of instigation, prosecution and punishment on behalf of private individuals.  This 

contributes to the rule of law, which requires consistent enforcement of legal rights in similar 

cases.105  Of course relevant objections must be addressed.  These may include the high costs 

of criminalization; criminalization’s effectiveness; and ensuring legal certainty (which could 

be undermined if a wrong of exploitation cannot be readily defined at law or if judges were 

unable to adjudicate on the true nature of the exploitative wrong because the offence was 

drafted too broadly.)106 

 

Where there is strength to criminal law measures, four further issues ought to be taken into 

account.  First, of concern is the scope for easy slide between regulatory channels.  The 

offence of employing an illegal worker is a case in point.107  The move from (administrative) 

regulatory measures to a serious offence with a maximum of five years’ imprisonment for an 

employer’s failure to comply with checking immigration status is unjustifiable.108  There 

must be a guarantee of justifying the specific measure that is being proposed.  

 

Second, the issue of enforcement is key.  Matters of procedure and prosecutorial policy—‘the 

everyday practices of criminalization’—shape the substantive criminal law and keenly 

determine the effects of criminalization on vulnerable workers.109  One of the advantages of a 

coercive state response is that it involves a state-led criminal process and higher procedural 

protections.110  The onus of bringing proceedings is borne by the state rather than placed on 

precarious workers who may struggle to access legal services.  Where a confiscation order 

and a conviction have been secured under sections 1, 2 or 4 of the Modern Slavery Act 2015, 

section 8 requires a court to consider whether a reparation order can be given in order to 

provide victims of slavery and trafficking with compensation.  No slavery and reparation 

orders had been made as of 23 November 2017.111  As part of a wider legal  commitment to 

precarious workers who have been exploited in serious ways, more ought to be done to 

ensure that victims are compensated.  This requires reconsideration of the scope of section 

                                                      
103 On the duty to enact criminal offences, see Siliadin v France (2006) 43 EHRR 287. 
104 Simester and von Hirsch (n 9) 197-8. 
105 Ibid 198. 
106 J. Edwards, ‘Justice Denied: The Criminal Law and the Ouster of the Courts’ (2010) 30 OJLS 725. 
107 Immigration Act 2016, s 35. 
108 Ashworth, ‘Positive Duties, Regulation and the Criminal Sanction’ (n 99). 
109 Ibid 421. 
110 Note that the standard of proof in criminal law can vary in serious cases, see Salabiaku v France (1988) 13 

EHRR 379.   
111 HL Deb 23 November 2017 <https://www.parliament.uk/business/publications/written-questions-answers-

statements/written-question/Lords/2017-11-15/HL3268/> accessed 3 October 2018. 
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8.112  It may also support an argument for civil law measures, which stand alongside or 

independently from criminalization.  This is because higher procedural protections in the 

criminal law may mean that enforcement of criminal law measures is more difficult.113 

 

A third principle is to detach criminalization of exploitation from immigration enforcement.  

It is disappointing that this has not been the case in the Immigration Act 2016.  Section 13 

amends the Gangmasters (Licensing) Act 2004 to permit the Gangmasters and Labour Abuse 

Authority (GLAA) to request assistance from the chief police officer, the Director General of 

the National Crime Agency, or an immigration official if this would facilitate the GLAA’s 

fulfilment of its functions.  The recipient of a request ‘must respond to it in writing within a 

reasonable period’.114  The GLAA’s remit has expanded considerably.  It has powers of 

enforcement in relation to the Employment Agencies Act 1973 and the National Minimum 

Wage Act 1998.  But its powers also now extend to enforcing the serious ‘core’ exploitation 

offences of the Modern Slavery Act 2015 where there is a connection to the labour market.115  

Anne Davies notes that in linking the GLAA with immigration enforcement, a worker-

protective function may be undermined, ‘since workers may be afraid to seek help from the 

GLAA if they fear this might ultimately lead to their deportation.’116 Ana Aliverti’s research 

has found that, in practice, the enforcement of immigration offences ‘reveals that criminal 

law is often used against foreigners in breach of immigration rules when immigration 

measures…are ineffective or impracticable’.117  Moreover, whether or not immigration 

offences have a principled basis in criminal law must be carefully established rather than 

assumed. Aliverti has elegantly argued that a large number of immigration crimes in fact 

amount to a misuse of the criminal law because they criminalize conduct that is not seriously 

wrongful.  Aliverti highlights that coercive immigration controls have been used both as a 

threat and in order to circumvent difficulties in deporting ‘irremovable’ migrant workers or in 

preventing their arrival into the UK.118  But this is to let the aim of selective and politically-

motivated state-enforcement overpower the need for principled development of the modern 

criminal law. The criminal law requires a high level of legal certainty and commitment to 

rule of law values, for example.  Effective protections against immigration offences for those 

who have been victims of a substantive exploitation offence ought also to be considered.   

 

Fourth, there may be political will for criminalization of the most serious forms of 

exploitation in work relations via ‘mala in se’ offences, but less political appetite for labour 

law protections which are adequately enforced.  Criminal lawyers must play their part in 

highlighting the importance of a multidimensional approach to exploitation in work relations.  

A ‘multidimensional regulatory model’ is required for the most egregious forms of 

unacceptable work.119  This involves protecting and raising labour standards as a priority.   

                                                      
112 Argued by Baroness Hale, Taiwo v Olaigbe; Onu v Akwiwu [2016] UKSC 31 [34]. 
113 See Danilenkov and ors v Russian Federation App No 67336/01 [2009] ECHR 1243. 
114 Immigration Act 2016, s 22A(6). 
115 Modern Slavery Act 2015, ss 1, 2. 
116 Davies (n 84) 434. 
117 Ibid 425. 
118 Aliverti (n 66) 426. 
119 Fudge and McCann (n 10). 



 

 

18 

 

The regulatory capacities of the criminal law in addressing exploitation in work relations 

must also be scrutinised in relation to regulatory alternatives.  In this part of the criminal law 

a deterrent function is at the fore, with criminalization offering a ‘decisive coordinating and 

signalling device’.120  It is of importance that regulatory measures with criminal sanctions 

attached are not justified on the basis of effectiveness and efficiency alone.  The 

appropriateness of a regulation plus crime measure as opposed to a regulatory alternative 

must be defended.  In determining the criminal law’s appropriateness, we need to isolate 

‘what is distinctive about the criminal law’s regulatory aspect’ as compared with regulatory 

alternatives backed up by, for example, administrative sanctions.121   

 

We turn first to regulatory measures backed up by criminal sanction.  The criminal law is 

used as a flexible tool to support licensing regimes which are regulated by various licensing 

authorities, for example.122  Use of regulatory criminal law provides scope to regulate poor 

employment practices which can be linked to exploitative relationships at work.  The ILO has 

identified a strong link between forced labour as a core example of exploitation and ‘multiple 

simultaneous violations’ of labour law standards.123  Multiple forms of less serious 

exploitation (e.g. wage theft, low-level harassment) provide structural underpinning to more 

serious forms of exploitation such as forced labour.  The current political focus on forced 

labour and human trafficking obscures other types of serious exploitation in work relations.  

There is a wide spectrum of exploitative conduct and regulatory offences may be better suited 

to responding to this complexity.124   

 

A key principle is that regulatory offences ought to be reserved for serious breaches of 

regulatory standards.  The Macrory Sanctions Review argued that, although the criminal law 

is a core part of any regulatory regime, its use must be constrained.125  It may be a reason in 

favour of a regulatory offence that an individual or company blatantly disregards regulatory 

standards, gaining in the process, for example.126  Deliberate and ongoing breaches of 

employment standards, noted above as linked to forced labour as a form of exploitation, 

might also provide a reason in favour of criminal law measures.  So could deliberate ongoing 

failure to have the correct licence in place, with associated financial gains, in a regulated 

industry.  The Sanctions Review was clear that an ‘inadvertently secured financial gain 

through non-compliance with a regulatory scheme’ was not a clear candidate for criminal law 
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measures.127  The concern here is that criminalization could seem ‘heavy-handed’, 

jeopardizing the criminal law’s communicative function in censuring and preventing 

wrongdoing.128  Macrory notes that ‘because under-taking a criminal prosecution is a serious 

and resource-heavy activity, there might be instances of under-enforcement’.129  It should be 

noted that enforcement is once again key.  Arguably there is an access to justice point in 

favour of criminal law sanctions for victims of regulatory breaches, as the state will bring 

action and must follow due process.130  However, this prompts an important question about 

who is going to undertake the issue of enforcement.  Are we expecting the police and the 

Crown Prosecution Service to do so, in the present climate where they are over-stretched?  

Some specialist enforcement agencies, such as the GLAA and HMRC (NMW/NLW), have 

received significant increases of funding to assist in the broad task of labour market 

enforcement in recent years.131  But there are concerns that these bodies are too closely tied to 

immigration enforcement and that this will undermine their role in penalizing serious 

exploitation in work relations. 

 

There is growing evidence that regulatory measures detached from criminal sanctions may 

better enable the strategic targeting of unacceptable forms of work.132  One notable example 

is the idea of ‘regularisation’.133  Clíodhna Murphy has highlighted the importance of the 

Irish Government’s implementation of an ‘Atypical Scheme for non-EEA crew in the Fishing 

Fleet’ as a model of good practice in drafting legal measures which are responsive in tackling 

serious exploitation in personal work relations.134  This involves an administrative measure to 

regularise a worker’s immigration and employment status for a set period of time.  The 

fishing industry has been identified as rife with labour exploitation given precarious 

employment contracts, seasonal work, and unregulated working conditions and holidays.135  

Murphy notes that the scheme is ‘an attempt to address the vulnerability to labour 

exploitation of a group of migrant workers primarily through the medium of ordinary 

employment and immigration regulation’ rather than through criminalization, such as the 

measures adopted in the Modern Slavery Act 2015.136  Murphy argues that ‘a focus on 

protective labour law regulation and enforcement’ is likely to be more responsive to the 

realities of exploitation which is on a continuum, whilst recognizing that these measures will 

                                                      
127 Ibid 242. 
128 Ibid 242. 
129 Ibid 242. 
130 On uncertainty regarding the future of licensing and the GLAA, see Davies (n 84) 434-45. 
131 With recommendations from the Director of Labour Market Enforcement for increased enforcement 

resources for the Employment Agency Standards (EAS), see D. Metcalf, ‘United Kingdom Labour Market 

Enforcement Strategy 2018/19’ (HM Government: May 2018) 54. 
132 Fudge and McCann (n 10) 61 ff. 
133 EU Agency for Fundamental Rights, ‘Severe Labour Exploitation: Workers Moving Within or Into the EU’ 

(2015 Luxembourg) 44.   
134 C. Murphy, ‘Tackling Vulnerability to Labour Exploitation Through Regulation: The Case of Migrant 

Fishermen in Ireland’ (2017) 46(3) ILJ 417. 
135 ILO, Caught at Sea: Forced Labour and Trafficking in Fisheries (Geneva: ILO, 2013); Kitty Holland, 

‘Ghanian Men in Possible Trafficking Case are in State Care’ The Irish Times (16 April 2018) 

<https://www.irishtimes.com/news/ireland/irish-news/ghanaian-men-in-possible-trafficking-case-are-in-state-

care-1.3462579> accessed 3 October 2018. 
136 Murphy, ‘Tackling Vulnerability to Labour Exploitation Through Regulation’ (n 134). 
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not address the underlying issue of power imbalance in work relations as a source of 

vulnerability for migrant workers.   Much will turn on the exercise of the powers of 

regulators and on how the regulators themselves will be held to account.  The Macrory report 

notes that: ‘A system that allows greater use of civil penalties gives considerable power to 

regulators and deliberately by-passes the automatic involvement of independent courts or 

tribunals in each and every case’.137  Arguably they are better placed than the police and CPS 

to enforce labour standards while being cognizant of the wider regulatory environment.138  

 

5. Conclusion 

 

I have examined arguments about limitations of criminalization in responding to exploitation 

in work relations.  For example, the prioritization of enforcement of immigration crimes over 

exploitation offences, perhaps because irregular workers are more ‘immediately verifiable’, is 

objectionable.  But recognizing limitations prompts the need for reflection on how the 

criminal law’s response to exploitation in work relations ought to be shaped moving forward.  

A rigid position ‘for’ or ‘against’ criminalization ought to be rejected in favour of fleshing 

out how future decisions to utilize the criminal law to respond to exploitation in work 

relations ought to be fashioned. The criminal law is a powerful coercive tool, but it also has a 

regulatory dimension which can complement some of the limitations of administrative 

measures which stand alone.  The enforcement of criminal law measures (both ‘mala in se’ 

and regulatory criminal law) is an important aspect of a principled criminalization enquiry.  

The criminal law can play a part in enhancing labour standards, too.  As I have shown, there 

is critical space within criminal law theory to interrogate this potential.   

 

  

                                                      
137 Macrory, ‘Sanctions as Safeguards’ (n 4) 257. 
138 See Fudge, ‘The Dangerous Appeal of the Modern Slavery Paradigm’ (n 8) 6ff, for an argument in favour of 

a central labour inspectorate, and for the GLAA to be detached from enforcing immigration controls.   


