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The work of sex work: Prostitution, unfreedom and criminality at work 

 

The central and uniting demand of the sex worker rights movement around the world 

is the decriminalization of consensual adult sex work. This is based on the recognition 

that criminal law intervention makes sex workers less, rather than more, safe and that 

sex workers are engaged in a legitimate form of work, not the commission of a crime. 

A core task of activists and academics has been amassing evidence that 

criminalization of the seller, buyer, and associated activities impacts negatively on the 

safety and well-being of sex workers. The core focus of this chapter is the claim that 

sex workers, and specifically prostitutes, are engaged in a legitimate form of work that 

should not be criminalized.1 In activism and scholarship there are two perspectives 

that contest criminalization on the basis that sex work, including prostitution, is a 

legitimate form of work. The first focus is on the sex of sex work. The second focus is 

on the work of sex work. Those who take the latter perspective charge those who take 

the former with paying insufficient attention to the working conditions and lives of 

sex workers as workers. Academics and activists who focus on the work of sex work 

therefore argue for full decriminalization of (consensual) sex work and the extension 

of labour law protections. If achieved, such changes would necessitate engagement 

with the actual and desirable application of criminal law to personal work relations. 

However, those who focus on the work of sex work have not thought through the 

implications of their demands for labour rights and criminalization in the 

(sex)workplace.  

 

This chapter has four parts. The first part is contextual. I outline the case for 

decriminalization of adult consensual sex work, and more specifically prostitution, on 

the grounds of safety and well-being. I then move on to contesting criminalization on 

the basis that prostitution is a legitimate form of work, drawing attention to a focus on 

either the sex or work of prostitution. In previous research, I have argued that the 

work position often conflates de jure with de facto access to labour rights. In the 

second part, I extend this argument and propose that the work perspective pay greater 

attention to the continuing role of criminalization in the (sex)workplace in 

decriminalized jurisdictions. Third, I outline a Marxian methodology for describing 

and evaluating criminalization of personal work relations. Fourth, I apply this 

methodology and offer the work position some provisional remarks about the 

potential of worker-protective criminal and civil laws for addressing the unfreedom of 

sex worker employees of brothels in England and Wales (if prostitution related 

activities were decriminalized). I focus on criminal and civil laws that relate to health 

and safety and coerced or forced labour because these are laws that those who view 

prostitution as work support. However, I spend a relatively short amount of time 

                                                        
1 My use of the term prostitution may seem jarring and confusing to some, particularly given its strong 

association with abolitionist and radical feminisms. I use the term to refer to a specific form of sex 

work that involves, but is not limited to, payment for a particular service (intercourse) that is 

immediately consumed by the customer and not filmed and turned into content for further 

consumption. I use the term sex worker to refer to those who perform this work. 
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applying my methodology to these laws. Instead, I spend a good chunk of this chapter 

focusing on why criminality at work is an important issue for those who view 

prostitution as work and how it can be engaged with from a Marxian perspective. 

Overall, I hope to incite future lines of enquiry, debate, and discussion with the sex 

worker rights movement, union activists, labour and criminal lawyers, about the 

relationship between criminality at work and worker freedom. 

 

1. The case for decriminalization: Safety, sex, and work  

Sociologists and socio legal scholars argue that we are in the midst of an 

‘unprecedented rise in, and increased visibility of, sexual commerce and consumption 

and a corresponding growth in associated forms of regulation.’2 It may be impossible 

to cite reliable statistics on differentiation (e.g. the social and economic positioning of 

the sex workforce) and size of the sex industry (e.g. the number of brothel-based 

workers compared to street workers). Sexual commerce has, however, diversified as a 

result of the shift to post-industrial economies (in which service work and 

consumption dominate, leading to the expansion of leisure and night-time 

economies); changing patterns of female migration as women move across the world 

to secure futures for themselves and their families (no doubt related to the swelling 

global reserve army of labour following new rounds of primitive accumulation and 

mass dispossession); postmodern sexual attitudes (wherein the marketization of sex is 

increasingly acceptable, leading to increased consumption and visibility); and 

technological transformations (the proliferation of online pornography, web camming, 

and online advertising).3 There is also diversity within each type of sex work. The 

focus of this chapter, prostitution, “is extremely differentiated.” For example, female 

prostitution 

 

ranges from well-paid self-employed workers, working in private apartments 

with a high degree of control over their work and providing services beyond 

“intercourse” (the girl friend experience, companionship, attending events, 

conversation) to women working on the streets or in brothels, in assembly line 

conditions, tightly supervised and often in fairly risky situations.4  

 

                                                        
2 Jane Scoular and Teela Sanders, ‘Introduction: The Changing Social and Legal Context of 

Sexual Commerce: Why Regulation Matters’ (2010) 37(1) Journal of Law & Society 1 
3 See, for example, Mechthild Hart, ‘Women, Migration, and the Body-Less Spirit of Capitalist 

Patriarchy’ (2005) 7(2) Journal of International Women's Studies 1; Barbara Ehrenreich and Arlie 

Hochschild (eds), Global Woman: Nannies, Maids, and Sex Workers in the New Economy 

(Metropolitan Books 2002); Jane Scoular, Phil Hubbard, Roger Matthews and Laura Agustín, 

‘Away from prying eyes? The urban geographies of ‘adult entertainment’ (2008) Progress in 

Human Geography 32(3) 363; Elizabeth Bernstein, Temporarily Yours: Intimacy, Authenticity, and 

the Commerce of Sex (University of Chicago Press 2007); Katie Cruz, ‘Beyond Liberalism: Marxist 

Feminism, Migrant Sex Work, and Labour Unfreedom’ (2018) 26(1) Feminist Legal Studies 65; Sue 

Ferguson and David McNally, ‘Precarious Migrants: Gender, Race and the Social Reproduction of a 

Global Working Class’ in Transforming Classes: Socialist Register 2015, ed. Leo Panitch and Greg 

Albo, 1–23. London: Merlin Press. 
4 Camille Barbagallo and Silvia Federici, ‘Introduction’ (2012) 15 (Winter)  The Commoner  ‘ “Care 

Work” and the Commons’ 1. 
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Sex worker rights activists and scholars argue that prostitution is a form of sex work 

and must be decriminalized. In this part, I outline two perspectives that argue for 

decriminalization on the basis that prostitution is a legitimate form of work. The first 

focus is on the sex of prostitution and criminalization is understood to stem from the 

illegitimate and irrational stigmatization and “othering” of sex workers’ private choice 

of sexual practice or sexual profession. The second focus is on the work of 

prostitution and criminalization is understood to label as a sexual offence what is in 

fact a highly gendered and racialized economic exchange, and to act as a barrier to 

accessing labour rights and protections. This distinction is important because the latter 

proponents charge the former with paying insufficient attention to the working 

conditions and lives of sex workers as workers. The prostitution as work perspective 

also disrupts the claim that those who do not equate prostitution with sexual 

exploitation are necessarily liberal or “sex work” feminists, narrowly focused on 

defending it as a meaningful vocation, or an expression of individual choice and 

sexual agency.5  

 

I make two observations about the work position. First, it contains a nuanced 

sociological understanding of the work of prostitution, which is persuasively 

connected to calls for decriminalization. However, those who view prostitution as 

work tend to (incorrectly) assume that sex workers in prostitution have labour rights 

and that criminalization ends when labour regulation begins.6 I pause, however, to 

briefly outline the rigorously evidenced harm reduction and safety case for the 

decriminalization of adult consensual sex work being made by sex-worker-rights 

activists, academics, and non-governmental organizations.  

 

1.1 Safety and (de)criminalization 

Sex worker rights activists and their allies and are united on the need for 

decriminalization of prostitution-related activities. Criminalization makes sex work 

less safe for those selling sex and normalizes their abuse by clients and third parties, 

including bosses and the police. For 10 years I have been organizing with sex worker 

rights and anti-capitalist feminist groups in London, Jamaica, and with European 

based organizations that support decriminalization. I have conducted empirical 

research with sex workers and sex worker rights activists in the UK and Jamaica, and 

I have co-written an article based on empirical research with the Argentinian sex 

worker rights organization AMMAR.7 As a result, I agree with this consensus, which 

                                                        
5 Catharine MacKinnon, ‘Trafficking, Prostitution, and Inequality’ (2011) Harvard Civil Rights-Civil 

Liberties Law Review 271; Michelle Madden Dempsey, ‘Sex Trafficking and Criminalization: In 

Defense of Feminist Abolitionism’ (2010) 158 University of Pennsylvania Law Review 1729; Sheila 

Jeffreys, The Industrial Vagina: The Political Economy of the Global Sex Trade (Routledge 2008);  
6 This relative lack of attention to legal details when compared to the careful sociological explanation 

of the work of sex work has been commented upon in relation to academic research:- Jane Scoular, The 

Subject of Prostitution: Sex Work, Law and Social Theory (Routledge 2015). My argument is that 

activists are also prone to this asymmetry of attention. 
7 Katie Cruz, ‘Unmanageable Work, (Un)liveable Lives: The UK Sex Industry, Labour Rights and the 

Welfare State’ (2013) 22 Social Legal Studies 465; Katie Cruz, ‘Within and Against the Law: UK Sex 

Worker Rights Activism and the Politics of Rights’ (PhD, University of Nottingham 2015; Katie Cruz, 
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has found a foothold in some countries as well as national and international 

organizations. The countries that have decriminalized (some, not all) prostitution-

related activities include New Zealand, Australia (New South Wales, Queensland), 

Germany, Netherlands, and USA (Nevada).  

 

Reviews of existing research and consultation with sex workers and activists have 

been conducted by organizations that have no necessary investment in favouring 

decriminalization. After two years of primary and secondary research in Papua New 

Guinea, Hong Kong, Norway, and Argentina, in 2015 Amnesty International passed a 

resolution supporting decriminalization of all aspects of consensual adult sex work. 

The policy advocates the repeal, and commitment not to introduce, laws that 

criminalize the sale, purchase, and organization of sex work related activities, 

including brothel keeping. This is defended as a human rights position and harm-

reduction strategy to protect sex workers from abuse and violence.  

 

Amnesty International’s research has confirmed that laws criminalizing buyers and 

the organization of sex work related activities (such as brothel keeping) force sex 

workers to work in conditions that compromise their safety and discourage them from 

approaching the police for protection. It therefore recognizes the harm of criminal 

laws beyond those that directly target individual sex workers.8 Laws that criminalize 

buyers are framed as tackling demand but ‘in practice they can lead to sex workers 

having to take risks to protect their clients from detection by law enforcement, such as 

visiting locations determined only by their clients.’9  And even when not directly 

criminalized, sex workers are reluctant to turn to the police when crimes against them 

are committed. This is because the existence of laws that treat sex-work-related 

activities as a crime effectively allow the police to treat sex workers as criminals and 

sexual objects. The police are known to respond by arresting sex workers for 

prostitution-related activities, closing or monitoring brothels with the attendant actual 

or potential fear of loss of earnings, denying that a crime has occurred or failing to 

investigate, practicing extortion and enforcing sexual violence, including rape.10  

 

In December 2018, a synthesis of all existing qualitative and quantitative data on the 

effects of criminalization on the health and well being of sex workers was published. 

The authors concluded ‘that, collectively, lawful or unlawful repressive policing 

                                                                                                                                                               
‘Beyond Liberalism: Marxist Feminism, Migrant Sex Work, and Labour Unfreedom’ (2018) 26(1) 

Feminist Legal Studies 65; Katie Cruz, Julia O’Connell Davidson, and Jacqueline Sanchez Taylor, 

‘The Tourism Industry in Jamaica: Work, Slavery, Freedom?’ Journal of the British Academy 

(forthcoming 2019); Kate Hardy and Katie Cruz, ‘Affective organizing: Collectivising informal sex 

workers in an intimate union’ (2018) American Behavioral Scientist (published online first 22nd August 

2018) 
8 Amnesty International, ‘Global movement votes to adopt policy to protect human rights 

of sex workers’ (11 August 2015) https://www.amnesty.org/en/documents/pol30/4062/2016/en/ 

(accessed 23rd April 2019). 
9 Ibid 13 
10 Ibid; Cruz, O’Connell Davidson and Sanchez Taylor 

 

https://www.amnesty.org/en/documents/pol30/4062/2016/en/
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practices linked to sex work criminalization (partial or full) are associated with 

increased risk of infection with HIV or STIs, sexual or physical violence from clients 

or intimate partners, and condomless sex.’11 Like Amnesty International’s policy, this 

report demonstrates that criminal laws that impact negatively on sex workers include 

those that criminalise the seller, buyer, and associated activities.  

 

Support for decriminalization on the basis that it makes the sale of sex safer has been 

voiced for some time. Feminist historian Judith Walkowitz describes a “shared 

assessment across generations of feminist historians in the US and UK” about the 

modern history of prostitution that “positioned prostitution at the intersection of class 

and gender.” This perspective dates to the 1970s and “stands in contrast to the fierce 

disputes around sex work raging in other fields of study today.” Three key 

observations make up this consensus: (1) that prostitution is sexual labour, “an 

integral part of the survivalist strategy of the poor over many centuries,”, (2) that 

“intensified policing had negative effects on women in the trade,” and (3) skepticism 

about “political campaigns, including feminist campaigns that repeatedly ended in 

legislation and other state actions that marked sex work from other forms of labour.”12 

Longstanding sex worker rights organizations share this consensus. The English 

Collective of Prostitutes (ECP) is a UK based grassroots organization that also dates 

to the 1970s. For decades the ECP have provided legal casework support for women 

prosecuted with prostitution related offences, including brothel-keeping charges faced 

by women working collectively.13  

 

Like Walkowitz and other feminist historians, the sex worker rights movement and 

academics also insist that prostitution is a legitimate form of work and should not be 

criminalized. I now turn to the substance of this demand.  

 

1.2 Prostitution as Sex, Prostitution as Work 

“My Body, My Business” is a key slogan of the sex worker rights movement. It 

usefully encapsulates the movement’s focus on the sexual nature of prostitution to 

ground the claim that it is work that should not be criminalized. Activists and 

academics who take this approach draw comparisons between sex workers and other 

marginalized groups who experience stigmatization and policing based on their 

perceived sexuality and/or gender. Locating sex work within the rubric of consensual 

sexual behaviour, and calling for the end of criminal laws that punish non-conforming 

sexual practices, resonates with gay, queer and sex-positive theory and practice.14 Sex 

                                                        
11 Lucy Platt et al, ‘Associations between sex work laws and sex workers’ health: A systematic review 

and meta-analysis of quantitative and qualitative studies’ (2018) 15(12) PLOS Medicine 1, 42 
12 Judith Walkowitz, ‘The Politics of Prostitution and Sexual Labour’ (2016) 82(1) History Workshop 

Journal 188, 189 
13 Cruz 2015 (n 7); English Collective of Prostitutes website http://prostitutescollective.net (accessed 

23rd April 2019) 
14 Gayle Rubin, ‘Thinking Sex: Notes for a Radical Theory of the Politics of Sexuality’ in Carole S. 

Vance (ed) Pleasure and Danger: Exploring Female Sexuality (Routledge & Kegan 1984) 275; Cruz 

http://prostitutescollective.net/
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work is perceived to be an issue of sexual practice and sexual diversity, or, in other 

words, involves respect for “My Body.” Another way that the sex of prostitution 

grounds demands for decriminalization is the view that it an important vocation. Sex 

workers and movement activists Juno Mac and Molly Smith have coined the term the 

“Erotic Professional” to refer to sex workers who defend their work as a socially 

necessary celebration of “pleasure and desire” against more puritanical social 

formations. The Erotic Professional, Mac and Smith argue, views herself “as 

answering a vocational ‘calling’ that seems barely to have anything to do with being 

paid.”15 She freely chooses this sexual profession and insists it is “My Business.” 

Those who focus on the sex of prostitution to argue for decriminalization are therefore 

opposed to the stigmatization and “othering” of sex workers’ private choice of sexual 

practice or sexual profession.16  

 

It is encouraging that in countries where some measure of decriminalization has 

occurred, or crimes against sex workers are treated as hate crimes, sex workers feel 

less stigmatized and more humanized.17 Yet continued discrimination against LGBTQ 

people, despite decriminalization and anti-discrimination legislation, provides us with 

ample evidence of the persistence of stigma. A different critique of the focus on the 

sex of prostitution comes from within the sex worker rights movement. Addressing 

the “Erotic Professional”, Mac and Smith “sympathize with the wish to over-

emphasize pleasure, freedom, or power.”18 It can, they argue, feel better than being 

stigmatized, and can serve as a useful counter to those who consider sex workers to be 

victims. And Mac and Smith are not denying that some sex workers take sexual 

pleasure in their work.19 However, they argue that focusing on the sex of prostitution 

can gloss ‘over the material conditions of sex workers’ workplaces’20 and distract 

from the ultimate goal of securing labour rights and protections. For these activist 

critics, the material conditions of sex work – as a form of gendered and racialized 

labour that subjects sex workers to varying levels of economic exploitation, abuse, 

and violence – are made less visible through a sole discursive association with 

minority sexual practices or as an idealized sexual profession.  

 

The work position elaborated by Mac and Smith is in line with the views of UK-based 

sex worker rights activists, including the ECP and the x:talk project, and Argentinian 

                                                                                                                                                               
2015 (n 7); Andrew Bainham and Belinda Brooks-Gordon ‘Reforming the Law on Sexual Offences’ in 

Belinda Brooks-Gordon et al (eds), Sexuality Repositioned: Diversity and the Law (Hart Publishing 

2004) 261 
15 Juno Mac and Molly Smith, Revolting Prostitutes: The Fight for Sex Workers’ Rights (Verso 2018) 

31 
16 Cruz 2015 (n 7) 
17 Rose Campbell, ‘Not getting away with it: Linking sex work and hate crime in Merseyside’, in Neil 

Chakraborti and Jon Garland (eds), Responding to hate Crime: The case for connecting policy and 

research (Policy Press 2014); Cruz 2015 (n 7); Mac and Smith (n 15); Gillian Abel et al, Taking the 

Crime Out of Sex Work: New Zealand Sex Workers' Fight for Decriminalization (Policy Press 2010) 
18 Mac and Smith (n 15) 33 
19 Ibid 33-37 
20 Ibid 35 
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activists AMMAR. 21  It also chimes with the Marxist Feminist understanding of 

prostitution as a form of sexual labour. 22  While prostitution is work, it is not 

necessarily good or socially valuable work. Sex work is on a par with the many other 

gendered, racialized, unrewarding, often degrading and highly exploitative service-

based jobs that are available to workers. Other relevant examples are domestic and 

care work. An important criterion that makes sex work the least bad option is that it 

often pays better than the alternatives. Take the example of Jamaica. The minimum 

wage, which is what tourism workers are paid and where most workers who are 

employed work, is a mere £40 a week. This can be made each day selling sex.23 The 

economic reality in the UK is not so different.24 Sex work, then, does not have to be 

valuable or decent (to the self or society) for it to be work and it is possible for 

workers to choose to engage in exploitative and degrading work. Choice and 

exploitation or degradation are not mutually exclusive. Those who focus on the work 

of prostitution therefore insist that decriminalization is necessary to address stigma 

and for recognition that sex workers are part of the working class.25 But it does not 

follow that sex workers in decriminalized jurisdictions have been recognized as 

workers in the eyes of the law.  

 

In the next part, I unpack the work position’s assumption that sex workers in brothels 

have labour rights and that criminal law regulation ends when labour rights begin.  

 

2. Prostitution as work: Labour and criminal law 

The prostitution as work position’s support for decriminalization is seldom linked to a 

clear vision of labour rights or criminal law regulation of personal work relations. 

What explains the gulf between the claim that sex workers are workers and the total 

lack of labour rights enjoyed in decriminalized jurisdictions? And if brothels 

employed sex workers what might be the ongoing role of criminal law in the 

workplace? I have engaged with the first question in my existing research. I offer a 

summary of this research to contextualize the second question, which I then pursue in 

the remainder of this chapter. 

 

The prostitution as work approach argues that prostitution should be viewed as a “job 

like any other” and demands labour and human rights. 26  These rights generally 

include: the right of refusal, health and safety protections including a safe working 

environment, anti-discrimination protections, including sexual harassment, adequate 

                                                        
21 Cruz 2015 (n 7); Hardy and Cruz (n 7) 
22 Cruz 2018 (n 7) 
23 Cruz, O’Connell Davidson, and Sanchez Taylor (n 7) 
24 English Collective of Prostitutes, ‘What’s a Nice Girl Like You Doing in a Job Like This? 

Comparing sex work with other jobs traditionally done by women’ (2019) 

http://prostitutescollective.net/wp-content/uploads/2019/02/Nice-Girl-report.pdf (accessed 23rd April 

2019) 
25 Hardy and Cruz (n 7); Mac and Smith (n 15); Juno Mac, ‘Selling sex is a working class job. It’s time 

for Labour to stand with sex workers’ (September 24th 2018) https://www.redpepper.org.uk/selling-sex-

is-a-working-class-job-its-time-for-labour-to-stand-with-sex-workers/ (accessed 23rd April 2019) 
26 Cruz 2013, 2015 (n 7) Mac and Smith (n 15) 

http://prostitutescollective.net/wp-content/uploads/2019/02/Nice-Girl-report.pdf
https://www.redpepper.org.uk/selling-sex-is-a-working-class-job-its-time-for-labour-to-stand-with-sex-workers/
https://www.redpepper.org.uk/selling-sex-is-a-working-class-job-its-time-for-labour-to-stand-with-sex-workers/
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rest breaks, freedom of association, right to a private life, freedom from forced 

labour.27 Sometimes it is assumed that these rights are already enjoyed. Mac and 

Smith argue that in New Zealand brothels are now “governed by the same labour laws 

and employment protections that apply to many other workplaces.” 28  But in all 

countries where prostitution has been decriminalized and/or legalized sex workers are 

not enjoying the rights of employees or workers.29  

 

I have previously argued that sex workers in the UK, specifically erotic dancers, are 

working in conditions of false self-employment. The similarity in the organization of 

UK based erotic dancing clubs and brothels make it reasonable to suggest that were 

prostitution viewed as legitimate labour those selling sex would also be falsely self-

employed.30 The lack of rights enjoyed therefore conflicts with the reality of working 

conditions in brothels. Taking UK labour law as an example, brothel-based workers 

appear to fulfill the criteria for worker, and arguably employee, status.31 The “right of 

refusal” that is demanded by sex workers and activists might be thought to prohibit a 

finding of employee status. A legislative example is provided by s.17 of the New 

Zealand Prostitution Reform Act 2003.32 Employee status requires demonstration of 

“control” on the part of the employer, “mutuality of obligation” to offer (employer) 

and perform work (employee), and an obligation to personally perform the work. 

However, the level of control exercised by an employer is only one factor to be 

considered and no longer holds the prominent place it once did in determining 

employee status. In any case, brothel-based sex workers are subject to levels of 

control and discipline that would likely fulfill this requirement.33 It is also not clear 

that refusing a particular client would be viewed as a refusal to perform work per se, 

and many brothel workers are allocated hours on a rota system, face a fine or 

dismissal for non-attendance, and are prohibited from substituting their labour.34 It 

may be that the toughest, but not insurmountable, legal hurdle to employee status is 

the byzantine payment system used in much of the sex industry.35 The following 

description is typical. A manager of the venue will typically set the prices for sexual 

services. Each worker will pay a percentage to the manager of the amount paid 

                                                        
27 Ibid; Scoular (n 6);  
28 Mac and Smith (n 15) 194 
29 Cruz 2013, 2018 (n 7); Alice Orchiston, ‘Precarious or Protected? Evaluating Work Quality in the 

Legal Sex Industry’ (2016) 21(4) Sociological Research Online 1 
30 Cruz 2013, 2015 (n 7); A L Daalder, Prostitution in the Netherlands Since the Lifting of the Brothel 

Ban (Boom Juridische Uitgevers 2007) argues that brothel-based workers in the Netherlands are falsely 

self-employed.  
31 Cruz 2013, 2015 (n 7); Ready Mixed Concrete (South East) Ltd v Minister of Pensions and National 

Insurance [1968] 2 QB 497. For a recent discussion of the elements of a contract of employment and 

worker status see Autoclenz Limited (Appellant) v Belcher and others (Respondents) [2011] UKSC 41. 

On “worker” status see Pimlico Plumbers Ltd and another (Appellants) v Smith (Respondent) [2018] 

UKSC 29 
32 Refusal to provide commercial sexual services: 

(1) Despite anything in a contract for the provision of commercial sexual services, a person may, at any 

time, refuse to provide, or to continue to provide, a commercial sexual service to any other person. 

(2) The fact that a person has entered into a contract to provide commercial sexual services does not of 

itself constitute consent for the purposes of the criminal law if he or she does not consent, or withdraws 

his or her consent, to providing a commercial sexual service. 
33 Cruz 2013, 2015 (n 7) 
34 Ibid 
35 Ibid; Einat Albin, ‘The Case of Quashie: Between the Legalisation of Sex Work and the 

Precariousness of Personal Service Work’ (2013) 42(2) Industrial Law Journal 180 
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directly to her by the customer. The payment of a percentage of earnings accrued each 

shift or for each service is often characterized as a “commission fee.” The worker will 

be paid in cash or in vouchers by each customer, which must be turned in at the end of 

each shift or service, in order for deductions to be made.  

 

There are, however, social hurdles standing in the way of worker or employee status 

claims. Many sex workers would prefer to be “unmanaged” for several reasons, 

including identification with the self-employed ideal and desire for autonomy, 

migration status, and the transitory nature of the industry.36 At the same time, the last 

few years have been marked by an important judicial shift in the UK to looking 

beyond the contractual document to the reality of the working relationship. This has 

led to an increasing recognition that “gig economy” workers are being falsely labeled 

as self-employed.37 And while recent case law suggests that “substitution clauses” 

might militate against a finding of employee or worker status, contractual documents 

and those who manage sex workers insist on personal service and prohibit the use of a 

substitute. 38  It therefore seems likely that judicial opinion would be that brothel 

managers are falsely characterizing the sex-work relationship and that, at least as 

brothels are currently organized, sex workers could access far greater protection (if, of 

course, prostitution related activities were decriminalized). 

 

The prostitution as work position is partially correct that brothels in decriminalized 

jurisdictions are “governed” by labour law. However, de jure application of labour 

rights to brothels has not, to date, been matched by de facto application.39 Those who 

understand prostitution as work also make conflicting statements about what the 

continuing role of criminal law is, or ought to be, in personal work relations between 

sex workers and brothel owners. Sometimes they assume that labour law starts where 

criminal law ends.40 At the same time, criminal laws, including the prevention of 

offences against the person, such as assault and rape, and labour abuses, including 

trafficking and forced labour, are promoted as securing the protection of highly 

vulnerable sex workers. Adding another layer of confusion, the prostitution as work 

position is often highly critical of the “carceral feminist” agenda, which attempts to 

solve the “problems of prostitution”, including violence against women and 

trafficking, using a law and order style response.41 How, then, might activists and 

academics supportive of prostitution as work differentiate their approach to criminal 

law intervention from carceral feminism?  

 

                                                        
36 Cruz 2013, 2015 (n 7); Cruz, Hardy and Sanders (n 7) 
37 Autoclenz (n 38); Pimlico (n 38) 
38 The Independent Workers Union of Great Britain, R (On the Application Of) v Central Arbitration 

Committee: Re: Deliveroo [2018] EWHC 3342 
39 Cruz 2013, 2015 (n 7); Cruz, Hardy and Sanders (n 7) 
40 Mac and Smith (n 15) 202-203 
41 Mac and Smith (n 15); Melissa Gira Grant, Playing the Whore: The Work of Sex Work (Verso 2014); 

Elizabeth Bernstein, ‘Militarized Humanitarianism Meets Carceral Feminism: The Politics of Sex, 

Rights, and Freedom in Contemporary Anti-trafficking Campaigns’ (2010) 36 Signs: Journal of 

Women in Culture and Society 45 
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In the next part of this chapter, I outline a Marxian methodology for evaluating the 

value of criminal law in personal work relations. I hope that academics and activists 

who take the work position will find this approach useful in future engagement with 

the role and limits of criminalization of personal sex work relations.  

 

3. Capitalism, unfreedom and criminal law 

The value of criminalization of personal work relations needs to be assessed in the 

following descriptive and normative context. Unfreedom – alienation and exploitation 

– are structural features of capitalist societies. This lived reality of unfreedom is, 

however, masked by the appearance of capitalist social relations, the ideology of 

voluntary and equal exchange of our alienable property in the person (labour) for 

payment. These structural unfreedoms exist on a continuum, increase or decrease in 

severity according to the balance of class forces, but cannot be completely eliminated 

within class structured societies. Unfreedom, then, is not natural or inevitable and can 

be ameliorated by the conscious collective organization of workers. “Freedom” is 

defined as workers’ conscious control over their labour and lives (the quotes 

referencing the fact that human emancipation of our labour is impossible within 

capitalist social relations). My approach draws from Marxist Feminism. First, 

unfreedom is gendered and racialized. Second, control over our labour and lives 

cannot be limited to freedoms in the workplace. “Free” labour exists where waged 

and unwaged labour are embedded in a system of labour and social rights and 

protections.  

 

This part proceeds in three sections: alienation and exploitation; the continuum of 

unfreedom and class struggle; history, unfreedom and criminality at work.  

 

3.1 Alienation and exploitation 

Marx’s early work exposed the contradictions of the Rights of Man and Citizen. The 

universal rights of freedom to practice religion, freedom to own property, and other 

Rights of Man mask unfreedom.42 Similarly, in his later critique of political economy, 

Marx argued that the freedom to be a free wage labourer masks unfreedom.43 What, 

then, did Marx see below the surface appearance of the freedom to be a wage 

labourer?  

 

Marx’s mature writings reveal the irony that, once endowed with the legal right to 

private property, individuals were in fact dispossessed and alienated from the land and 

the means of production. Bourgeois political economy and liberal philosophy tell us 

that it was the fault of ‘lazy rascals, spending their substance, and more, in riotous 

living’, who ensured their dispossession, having ‘nothing to sell except their own 

                                                        
42 Karl Marx, ‘On the Jewish Question’ in David McLellan (ed), Karl Marx: Selected Writings (first 

published 1844, OUP 1977) 
43 Karl Marx, Capital: Volume 1 (first published 1867). Chapter 6. 

https://www.marxists.org/archive/marx/works/1867-c1/ch06.htm (accessed 23rd April 2019). 

https://www.marxists.org/archive/marx/works/1867-c1/ch06.htm
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skins.’44 Marx rejects this foundational myth and replaces it with the “actual history” 

of primitive accumulation, in which ‘conquest, enslavement, robbery, murder, briefly 

force, play the great part.’ 45  Once dispossessed through means of force and 

enclosures, the landless had to sell their labour power in order to access necessities. 

Individuals were “freed up” to sell their labour power to any buyer, a process 

represented as equality and freedom for both capitalist and worker. Marx is clear that 

the lived reality of this freedom is double-edged. In many ways it is an improvement 

upon feudal relations and more direct forms of domination. But he was also clear that 

new, and more opaque, forms of alienation and exploitation characterized capitalism.  

 

Exploitation can be objectively described in the following (simplified) way. The 

worker sells her labour power to the capitalist for a wage or payment. The capitalist 

also buys the essentials for production, including rent, machinery, and technologies. 

During her time at work she produces commodities, which can be a product or a 

service. This commodity must be greater in value than what the capitalist spends on 

her labour power and other essentials. Without receiving this greater value the 

capitalist would not make a profit. It is the value of the product (created by the 

labourer) for which she is not paid that is an “exact expression” of her exploitation by 

capital.46 Exploitation of the working class is therefore structural; it is a calculation 

that all capitalists must perform and act upon in order for the system to function.47  

 

The wage and investment in working conditions is relevant to how we calculate the 

rate of exploitation and there is an incentive for capitalists to keep these costs as low 

and ‘competitive’ as possible. Capitalists will use status-based differences to reduce 

costs. Female and racialized workers are often found in poorly paid service-based 

occupations. Presumed biological and cultural features of non-white, Muslim, gypsy 

and dispossessed and displaced Europeans (white supremacy, Islamophobia, xeno-

racism) and the cultural valuation of traits that are linked to masculinity (sexism), 

serve to structure divisions in the workplace between low-paid, menial, and domestic 

occupations and higher paid and valued professions.48 The exploitation faced by all 

workers in the workplace, and so the profits generated by capitalists, are only possible 

because of the domestic and care work in the home, which is primarily performed by 

women. Without this work there would be no labourers “produced”, raised and made 

ready for future exploitation. This is not to suggest that women are naturally suited for 

domestic and care work, in the home or the workplace. Rather, women’s presumed 

knack for domesticity and care represents a powerful ideology that has material 

origins in the transition to capitalism, and the emergence of a gendered division 

                                                        
44 Karl Marx, Capital: Volume 1 (first published 1867). Chapter 26. 

https://www.marxists.org/archive/marx/works/1867-c1/ch26.htm accessed 4th February 2019. 
45 Ibid 
46 Karl Marx, Capital: Volume 1 (first published 1867). Chapter 9. 

https://www.marxists.org/archive/marx/works/1867-c1/ch09.htm accessed 4th February 2019. 
47 Ibid; Nancy Holmstrom, ‘Exploitation’ (1977) 7(2) Canadian Journal of Philosophy 353 
48 Nancy Fraser, ‘From Redistribution to Recognition? Dilemmas of Justice in a ‘Post-Socialist’ Age’ 

(1995) 212 New Left Review 68 

https://www.marxists.org/archive/marx/works/1867-c1/ch26.htm
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between paid/productive and unpaid/reproductive labour.49 Exploitation, then, is not 

simply illegitimate or severely inadequate working conditions, mistreatment, and use 

of “vulnerabilities”, such as racism, sexism, employment or immigrations status, 

although these factors are relevant. And exploitation cannot be eliminated because it 

is a necessary feature of the relationship between capital and labour. 

 

Our capacity to create is the essence of being human. Being “freed up” for wage 

labour, Marx argued, alienates workers from the land, but it also alienates and 

estranges workers from their humanity, their attributes, skills, knowledge and 

emotions.50 Bourgeois political economy and liberal philosophy tells us that workers 

sell their detachable bodily property or labour for a temporary period of time. But 

labour is not an alienable “thing”. The view that labour can be detached from us and 

sold like any other commodity is a legal fiction. For Marxists, it is an objective fact 

that our labour power is embodied. As Holmstrom puts it, ‘labor power is unlike other 

commodities; unlike other things I “own,” it can’t be stolen or left on the bus!’51 

When labour power is commodified capitalists are buying our body and mind, albeit 

for a temporary period of time. The commodity produced by the workers’ embodied 

labour is taken away from the worker and placed under the control of the capitalist. 

Commodification estranges us from ourselves, others, and what we produce, and the 

very planet on which life we know has evolved and called home for millennia.  

 

An extensive literature documents how alienation in the labour process is gendered 

and racialized. As O’Connell Davidson points out, “employers can have an interest in 

workers whose bodies are imagined as unmarked (i.e. white, middle class, male), 

especially when those workers will occupy positions of power and authority.” On the 

other hand, workers “whose bodies are read as being ‘naturally’ subordinate or caring 

are assumed to have a more authentic capacity to perform deference, servility and 

care, and employers thus have an interest in their bodies as such.”52 Hochschild’s 

classic study of the sale of airline hostesses’ “emotional labour” is illustrative. It is the 

personality, the human capacity to care, nurture and celebrate others that is being 

bought and commodified, hence controlled for the purposes of exploitation and so 

profit. 53  Again, women’s presumed knack for care is relevant. It helps explain 

                                                        
49 Joanne Conaghan, ‘Gender and the Labour of Law’ in Philosophical Foundations of Labour Law, 

(eds) Hugh Collins, Gillian Lester and Virginia Mantouvalou (OUP 2019); Silvia Federici, Re-

enchanting the World: Feminism and the Politics of the Commons (PM Press 2019); Nancy Fraser, 

‘Behind Marx’s Hidden Abode: For an Expanded Conception of Capitalism’ (2014) 86 New Left 

Review 55 
50 Karl Marx, Economic and Philosophical Manuscripts (first published 1932). Chapter: Estranged 

Labour. https://www.marxists.org/archive/marx/works/1844/manuscripts/labour.htm (accessed 23rd 

April 2019).  
51 Nancy Holmstrom, ‘Sex, Work and Capitalism’ (2014) 13(3-4) Logos: A Journal of Modern Society 

& Culture http://logosjournal.com/2014/holmstrom/ (accessed 23rd April 2019) 
52 Julia O’Connell Davidson, ‘Let’s Go Outside: Bodies, Prostitutes, Slaves and Worker Citizens’ 

(2014) 18 Citizenship Studies 516, 521 

 
53 Arlie Hochschild, The Managed Heart: Commercialization of Human Feeling 

https://www.marxists.org/archive/marx/works/1844/manuscripts/labour.htm
http://logosjournal.com/2014/holmstrom/


 

 13 

women’s over representation, and men’s ‘feminization’, in jobs that involve the sale 

of emotional labour. Like exploitation, alienation is therefore not restricted to severe 

or illegitimate working conditions and the abuse of “vulnerabilities”, including 

gender. Capitalism is the purchase and control of embodied labour (this could be 

emotional or manual labour) and the control of the commodities we produce when at 

work.  

 

Existing academic literature demonstrates how sex workers in prostitution are 

exploited and alienated in the Marxian sense of these concepts.54 For the purposes of 

this chapter and my focus on prostitution that takes place in brothels, the following is 

most relevant: in its endless quest for new markets, hence profit, capitalism tends not 

to discriminate or take a moral stance on what should or should not be commodified. 

Sex sells and sex workers in brothels who work for a boss will be exploited and 

alienated. Gender, sexism, racism, immigration status, as well as poor pay and 

working conditions are clearly relevant factors that will exacerbate the exploitation 

and alienation of workers in brothels. However, it must be remembered that all 

workers who produce commodities (whether a product or a service) are exploited and 

alienated. While some workers may experience fulfillment and feel justly rewarded, 

exploitation and alienation are structural features of the wage labour contract. Without 

which profits would be impossible. The difference between workers, including sex 

workers, is not whether they are exploited or alienated, but the degree to which they 

are. 

 

3.2 The continuum of unfreedom and class struggle 

From a Marxian perspective, capitalism is not a natural state of affairs nor is it 

synonymous with work. After capitalism and the wage labour contract there will still 

be “socially necessary” and “really-free” work to do or chose from.55 But workers 

would control this work and what is produced. However, exploitation and alienation 

and the effects of these processes can be mitigated through the collective organization 

of workers. And it is this organization that would lead workers to demand new forms 

of association and production. It is therefore useful to think about exploitation and 

alienation as unfreedoms that exist on a continuum. At one end of the continuum 

“freedom” signifies control of labour in favourable working and living conditions. 

This is not true freedom because capital, left to its own devices, tends toward greater 

degrees of exploitation and alienation. At the opposite end, unfreedom signifies the 

lack of control of labour in favourable working and living conditions.56  
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“Free” labour exists where waged and unwaged labour is embedded in a system of 

labour and social rights and protections. A number of protections for labour would 

ease the extent and effects of exploitation and alienation. Marx, of course, wrote 

favourably about successful collective organization to limit the working day as 

improving the wellbeing of workers. 57  An obvious and important protection for 

workers today is the (re)establishment of a regulatory collective bargaining system.58 

Other statutory rights and reforms should include, but are not limited to, a living wage 

or a basic income for all workers, the creation of a single and simplified employment 

status test for all workers that would capture all but the truly self-employed, and 

increased protection of zero hour contract workers, including payment for accepted 

shifts of work that are cancelled.59 Unwaged labour protections should include access 

to childcare, eldercare, abortion, healthcare, and affordable housing and food. Such 

struggles to limit the commodification of our labour are the substance of class 

struggle. These are struggles that sex workers are engaged in and demand to be 

included as part of the working class. In the UK, however, and many other countries, 

sex workers are effectively barred from formal worker organizing by the doctrine of 

illegality.  

 

The level of decommodification that I am proposing would ensure maximum freedom 

within capitalist social relations. The need to accumulate profit that defines capitalism 

does determine, ‘in the sense of exerting real pressures and placing real limits on’,60 

the freedoms that can be won within capitalist social relations. In other words, 

maximum freedoms within capitalist social relations would be met with significant 

resistance that no amount of “renorming” of labour law is likely to solve.61  

 

In the next section I pursue the following question: Has criminal law, in its design and 

delivery, tended towards more, or less, freedom for workers?  

 

3.3 History, unfreedom and criminality at work 

Histories of the transition to capitalism in England, and its ongoing transformation in 

the nineteenth, twentieth, and twenty first centuries, have widely acknowledged the 

use of criminalization to facilitate the (continuing) accumulation of land and labour 

necessary to turn a profit. Criminalization is a constant feature of global capitalism 

                                                        
57 Karl Marx, Capital: Volume 1 (first published 1867). Chapter 10. 
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and has been integral to nation building, colonization, and settlement projects.62 In 

this section, I argue that criminalization of personal work relations reveals a tendency, 

in design and/or effect, and in combination with labour and immigration law, to 

facilitate the exploitation and alienation of formally free workers by penalizing their 

mobility and ability to exit or enter into work.63  

 

Statutory provision for the compulsion of labour under threat of criminal punishment 

in England dates to the fourteenth century Statute of Labourers. Forms of compulsion 

into work that were contained in this statute fell into disuse by the eighteenth century. 

However, between 1720 and 1843 new statutes emerged, including the Master and 

Servant Act 1823. These laws allowed penal sanctions for breaches of contract at 

work, from quitting to disobedience at work, first in relation to specific trades and 

then more generally. Those convicted could find themselves confined in a house of 

correction for up to three months and forced to perform hard labour. 64 This was a 

time of rapid industrialization and there is little doubt that these ‘statutes were enacted 

in direct response to the heightened demand for labor created by expanding 

markets.’65 The eighteenth and into the nineteenth century also saw a proliferation of 

Vagrancy Laws. The array of offences covered by Vagrancy Laws grew with 

successive legislative amendments and judicial interpretation. Individuals could be 

detained, prosecuted, and housed in correction facilities for offences that were 

punishment for refusing, or failing, to respect private property interests in land and to 

integrate into waged labour; the unemployed, surplus labour, sex workers, the “idle 

and disorderly”, and those who took subsistence from the land, including wood and 

food.66 

 

Organized labour fought back against the use of criminal law sanctions to limit the 

mobility of workers. Workplace protections were won, including regulation of the 

working day and the legalization of trade unions, and ‘regulatory’ criminalization of 

employers were put in place to uphold labour standards. 67  This history of class 

struggle from below is one in which women and people of colour have played an 
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important role. 68  Partial decommodification to deregulation of the labour market 

describes the post war twentieth century history of the UK. The fight for 

decommodification, while never complete for women and people of colour, or indeed 

sex workers, did return levels of labour and social welfare protections never seen 

before (or since) in the UK.69 The past 40 have been marked by deregulation as these 

rights and protections have been eroded. The demand for casual and numerically 

flexible labour has skyrocketed, rounds of austerity have stripped workers of 

necessary social protections and basic services, unionization has plummeted, no doubt 

hastened by successive curtailment of individual and collective and labour rights. 

Western nation states have, with increasing speed, introduced forms of criminalization 

at work, which are frequently framed as worker protective. Employers, traffickers and 

other parties that subject workers to unfreedom in the labour process, including 

forcing workers to enter or remain in exploitative conditions, and that employ, or have 

employed, illegal workers can be penalized.70  

 

These worker protective criminal laws intersect heavily with immigration law and 

increase the unfreedom of migrant workers in (at least) two ways. The Immigration 

Act 2016 aims to protect migrant workers from exploitation and British workers from 

having their wages undercut. One of the means that the Act prescribes is the 

criminalization of illegal migrant workers. It is, as Fudge stresses, undeniable that this 

tactic will backfire.71 The criminalization of illegal migrant workers will exacerbate 

rather than ameliorate unfreedom. The Modern Slavery Act (MSA) 2015 is the latest 

piece of legislation that aims to protect workers that are trafficked into sexual 

exploitation and Article 4 abuse. This Act implicitly criminalizes migrant workers. 

First, the doctrine of illegality bars trafficked workers from accessing remedies for 

work done and any poor treatment suffered by the employer.72 Second, sociologists, 

socio legal scholars and activists have stressed that the enforcement of anti-trafficking 

laws is resulting in a number of negative outcomes for migrant workers in practice, 

including deportation, prosecution, and deterioration of working conditions. The use 

of these laws in the sex industry is a case in point.73  
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The recent history of the criminalization of personal work relations differs from the 

eighteenth and nineteenth century focus on penalizing workers who refused or quit 

work. The end of the twentieth century, and into the twenty-first, has been marked by 

criminalization of entry to work. Fudge makes the important observation that the 

overwhelming concern today is with “abusers” of the system; ‘the “illegal worker” 

and “unscrupulous employer” figure as the objects of legal opprobrium.’74 O’Connell 

Davidson has highlighted similar contempt for “traffickers” and “smugglers.” 75 

Criminalization mystifies the real sources of abuse and exploitation, including 

deregulation, restrictive immigration law, and the hostile environment, and it 

exacerbates, or does little to alleviate, the unfreedom of migrant workers. Fudge 

convincingly argues that there is logic at play here. Illegal working laws in the UK are 

being used to respond to the “governance crisis concerning the deteriorating outcomes 

for workers labouring in the bottom half of the UK’s neo-liberal labour market.”76 

British workers are being conned into thinking that the government’s light touch 

agenda for labour is the best approach and that the real problem is individual bad 

apples that “abuse” the system. The recent criminalization of entry to work tells us 

that we cannot necessarily equate worker protective criminal laws with successful 

class struggle from below. These criminal laws may not be (migrant) worker 

protective, but they are (British) worker appeasing.  

 

In this part, I have argued that worker unfreedom exists on a continuum. Unfreedom 

is contested by class struggle from below and limited by paid and unpaid labour rights 

and protections. The history and present of criminalization reveals a tendency to limit 

the freedom of workers by restricting their ability to exit or enter work. In the next 

and final part I apply this methodology and respond to the question: If brothels in the 

UK were viewed as employing sex workers what might be the ongoing role of 

criminal law in the workplace?  

 

4. Prostitution as Work and Criminality at Work 

Analytical legal philosophy takes a conceptual approach to the rights and wrongs of 

criminal law, guided by respect for personal autonomy and a concern with serious 

public wrongdoing and prevention of the harm to others. Capitalist social relations are 

treated as merely politically contingent factors that have no necessary relationship to, 

or impact upon, criminal law. My view is that once we situate criminalization of 

personal work relations within the larger landscape of capitalist class struggle, it 

becomes clear that its proper use ought to be mitigation of worker unfreedom. 

However, the dialectical other of class struggle from below is class struggle from 

above. We therefore have to pay equal attention to the capitalist interests that shape, 

and the effects of, criminality at work.  
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As discussed in part one, there is now ample evidence demonstrating that treating 

prostitution-related activities as sexual offences does not simply protect victims and 

persecute villains, if it does so at all. The effect of these laws is to construct sex 

workers as criminals and objects to be abused through their direct criminalization, or 

through a close association with illegal activities. This makes prostitution less safe 

and normalizes abuse on the basis that sex workers are engaging in immoral, harmful, 

and illegal activities. The effect of the illegality doctrine is to simultaneously bar 

access to labour and social rights and increase exploitation and alienation. But what 

might be the role of criminalization in the workplace if prostitution-related activities 

were decriminalized? In previous research and in part two of this chapter, I have 

argued that if prostitution were decriminalized, sex workers in UK brothels would 

likely be characterized as falsely self employed. Would criminal law regulation of 

brothels then ensure more or less freedom for sex workers (as employees or 

“workers”)? 

 

Sex workers in brothels would benefit from exercising the “right of refusal” and this 

right would likely apply regardless of employment status. Instances of coercion and 

violence from both bosses and clients would be dealt with as offences against the 

person. Tort and labour law could also deal with the crimes and mistreatment to 

which sex workers would likely be subject. It is possible that sex worker employees in 

brothels (and potentially their families in cases of homicide or death) could claim 

damages if shown that the employer breached their common law duty of care. This 

tort-based duty requires that employers provide a “safe system of work.” This 

includes protection against physical and psychological injury and the employer is 

responsible for any failure to protect against common dangers, even when the worker 

is knowledgeable and experienced.77 This common law duty would arguably extend to 

any failure to adequately protect sex workers from the common danger of client 

violence.78 Criminal sanctions for the health and safety breaches of bosses would also 

most comprehensively cover sex worker employees.79 As employees, sex workers 

would have some health and safety responsibilities, but the employer would bear the 

brunt of them. There is, then, an important discussion to be had about the interaction 

of labour, criminal, and tort law for protecting sex workers as employees (or workers) 

from abuse and violence at work. The other area of criminal law that regulates poor 

treatment of workers by employers and third parties is contained in the MSA 2015. If 

prostitution related activities were no longer viewed as sexual offences, the Act would 

need to be amended to remove the distinction between sexual and labour exploitation. 

Prosecution would then be a possibility for those that subject sex workers in brothels 

to Article 4 abuses, including when these abuses constitute the “purpose” of 

trafficking. This criminal law protection would apply regardless of employment status 

(although, as noted above, trafficked sex workers that are in the country illegally 

would have no contractual rights).  
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Activists and academics who view prostitution as work argue for health and safety 

protections and protection against coerced or forced labour. Both strategies could, in 

theory, help deliver freedom for sex workers. As employees, prostitutes in brothels 

would also enjoy the workplace freedoms they currently demand, as well as others. 

These should be combined with broader freedoms that relate to unpaid labour. Indeed, 

employers and the state ought to deliver these paid and unpaid labour freedoms for all 

sex workers, regardless of, for example, immigration status. However, the material 

reality of structural unfreedom and limits to what employers can offer without going 

out of business cannot go unacknowledged.  

 

Our current historical conjuncture is characterized by widespread unfreedom. There 

are powerful material interests favouring deregulation of the labour market, 

contraction of the welfare state, and the scapegoating of “abusers” of the system. In 

the case of the two strategies considered in this part, then, sex worker employees will 

continually need to fight for these, and it is not at all likely that they will be 

accompanied by unwaged labour protections, including adequate childcare and 

housing. Increasingly, labour law scholars argue that anti-trafficking and modern 

slavery legislation should, and could, be reoriented towards a worker-protective 

model and labour protections for all workers, regardless of immigration status. 80 

However, it seems highly unlikely that concern with trafficking and modern slavery 

will be the vehicle in which protections for all workers will be delivered. This is 

because the raison d’etre of anti-trafficking law is criminal law and border 

enforcement. It is also, as I have argued in this chapter, a strategic “worker 

protective” concern being deployed by governments that in fact want to limit waged 

and unwaged labour protections. The usefulness of the MSA for sex worker 

employees would therefore be limited to the potential criminalization of their 

exploiter. At the same time, “illegal” migrant sex workers will continue to experience 

extreme levels of unfreedom.81 They will be excluded from employee protections and 

could be penalized for illegal working. Their only real freedom will be the potential 

criminalization of their exploiter under the MSA. There are also limits to what many 

employers can offer service-based workers within capitalist social relations. Take our 

example of prostitution in brothels. What is produced is not a tangible commodity that 

can be sold on to generate further profit. The commodity is the sexual service, which 

is extinguished in its single use. This is why bosses in the sex industry do not want 

their workers to be employees. Many would struggle to make a profit and would go 

out of business. It is not too dystopian to presume monopolies would emerge and 

sexbots would replace sex workers.82  

                                                        
80 Hila Shamir, ‘A Labor Paradigm for Human Trafficking’ (2012) 60 UCLA Law Review 76; Inga K 

Thiemann, ‘Beyond Victimhood and Beyond Employment? Exploring Avenues for Labour Law to 

Empower Women Trafficked into the Sex Industry’ (2018) Industrial Law Journal. Online First.  
81 Cruz 2018 (n 7) 
82Tom Dart, ‘'Keep robot brothels out of Houston': sex doll company faces pushback’ (October 2nd 

2018) https://www.theguardian.com/us-news/2018/oct/01/houston-robot-brothel-kinky-s-dolls-sex-

trafficking (accessed 23rd April 2019) 

https://www.theguardian.com/us-news/2018/oct/01/houston-robot-brothel-kinky-s-dolls-sex-trafficking
https://www.theguardian.com/us-news/2018/oct/01/houston-robot-brothel-kinky-s-dolls-sex-trafficking
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This does not mean that nothing that can be done, or that labour and criminal law 

lawyers should cease attempting to improve legal protections and access to justice for 

(sex) workers. But I do want to stress the contradictions and ambivalence of worker 

protective criminal law-based strategies for sex worker employees or workers in 

brothels. Not all worker protective criminal law intervention will contribute to the 

freedom of sex worker employees or workers, and degrees of unfreedom will persist. 

And any net gain in the freedom of sex worker employees and workers will not be 

extended to “illegal” migrant sex workers.  

 

Conclusion: Prostitution as Work, Work and Freedom 

The demand for decriminalization of prostitution is gaining momentum. It is 

increasingly accepted that criminal law intervention via a sexual offence framework 

makes workers less, rather than more, safe. The movement, allies, and academics also 

argue that sex work is a form of work that should not be criminalized. In this chapter, 

I have argued that the prostitution as work position is unclear about the content of 

their demands for labour rights and workplace protections, and what the continuing 

role of criminalization should, or could, be in the (sex)workplace. I have reiterated my 

existing position on the labour rights question, which is that if prostitution were 

viewed as legitimate employment, sex workers in UK brothels would likely be 

employees, at least in the eyes of the law. I then explored the potential role of 

criminalization of personal (sex)work relations. Understanding the possibilities and 

limits of criminality at work, while imagining brothel-based sex workers as 

employees/workers, requires attention to the relationship between capitalist social 

relations and class struggle. Unfreedom (exploitation and alienation) is the gendered 

and racialized reality of capitalism that ebbs and flows according to the balance of 

class forces. The potential and limits of criminalization of personal work relations 

therefore need to be understood and assessed according to whether it ensures more or 

less freedom for sex worker employees/workers. I stressed, however, the 

contradictions that would accompany the extension of worker-protective criminal and 

civil laws to sex worker employees. It is in the living of these contradictions that all 

(sex) workers will determine the usefulness of criminal law in achieving freedom 

within, and from, capitalist social relations.  

 

Ultimately, however, as some within the sex worker rights movement recognize, real 

freedom will entail moving beyond capital–labour relations. This is because 

capitalism is premised on exploitation, alienation and the destruction of the 

environment in the ceaseless quest for new markets. Meaningful collective control 

over work is anathema to capitalist societies. Work should not be reduced to wage 

labour, but rather recognized as a vital part of human existence. The goal is to 

minimize the need to work in order to survive and to maximize time for “really free 
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working.”83 Whether, in the absence of unfreedom, people would choose to engage in 

“sex work” as a “really free” activity is a debate for another time.   
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