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The Democratic Function of 
Extraterritorial Human Rights 

Adjudication 
Jane M Rooney 

Abstract 
In the absence of alternative modes of participation in global governance, human rights courts serve a 

significant democratic function vis-à-vis extraterritorial applicants and Member States of human rights 

treaties. Extraterritorial human rights adjudication serves three democratic functions: potential 

disempowerment of Member State actors that directly affect extraterritorial applicants; inclusion of 

extraterritorial applicants in the law-making process under human rights treaties that directly implicate 

extraterritorial lives; and identification of political and legal relationships that necessitate processes of 

good governance in an otherwise complex and opaque global environment. Territory should not be 

construed as the sole proxy of democratic legitimacy between a Member State’s action and an affected 

individual. Human rights adjudication enhances the democratic legitimacy of Member State decisions 

by ensuring participation of extraterritorial applicants in the democratic process insofar as the action 

affects them. This article examines preconceptions that extraterritoriality is illegitimate, considers the 

normative content of democratic accountability to contest that assumption, and ultimately argues that 

extraterritoriality enhances democratic accountability rather than undermines it. 

1. Introduction 
In the absence of alternative modes of participation in global governance, human rights courts serve a 

significant democratic function vis-à-vis extraterritorial applicants and Member States of human rights 

treaties. Extraterritorial human rights adjudication serves three democratic functions: potential 

disempowerment of Member State actors that directly affect extraterritorial applicants; inclusion of 

extraterritorial applicants in the law-making process under human rights treaties that directly implicate 

extraterritorial lives; and identification of political and legal relationships that necessitate processes of 

good governance in an otherwise complex and opaque global environment. Territory should not be 

construed as the sole proxy of democratic legitimacy between a Member State’s action and an affected 

individual. Human rights adjudication enhances the democratic legitimacy of Member State decisions 

by ensuring participation of extraterritorial applicants in the democratic process insofar as the action 

affects them. This article examines preconceptions that extraterritoriality is illegitimate, considers the 

normative content of democratic accountability to contest that assumption, and ultimately argues that 

extraterritoriality enhances democratic accountability rather than undermines it. 

2. Normative Content of Democratic Legitimacy 
Arguments against the extraterritorial application of human rights treaties centre upon legitimacy: it is 

illegitimate for a regional or international human rights mechanism to influence policy decisions of 
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critical national and global significance;1 that a Western hegemonic, or culturally homogenous, human 

rights discourse should not be imposed on victims from the Global South or any state lying outside the 

membership of a human rights treaty;2 and that human rights are political devices which are only 

operational within the political community of the state and should have no extraterritorial application3 

- legal regimes alternative to human rights are more suitable for regulating specific subject matter.4 The 

arguments against the legitimacy of extraterritoriality centre upon firstly, conceptions of democratic 

accountability and secondly, the integrity of the human rights system as contingent upon its sole 

operation between a government and its inhabitants to whom it is democratically accountable. 

Democratic legitimacy is the core of a constitutional or constitutionalising governance system wherein 

constitutionalism is used as a long standing, and analytically mature conceptual frame to define 

legitimacy and good governance. A normative constitutionalist perspective provides a conception of 

legitimacy which requires that the subjects of a governance order have a say in the way they are 

governed and can seek justification for acts of the governing powers in accordance with the 

constitutionalist norm of democratic accountability.5 Democratic accountability requires identification 

of constituent power as the first step in securing legitimacy.6 Constituent power holders are the 

governed. They ‘choose the form and substantive character of the governance system under which 

they wish to be governed and live cooperatively’7 and ‘drive constitutional development’.8 The 

constituted power is the actor who alleges legitimate centralisation and use of its power to the benefit 

of all constituent actors.  

The above arguments against the legitimacy of extraterritoriality are threefold: First, the inhabitants of 

a territory to whom the Member State is formally democratically accountable should be able to decide 

on national and international priorities. Member States should be able to negotiate in accordance with 

their electorate’s wishes on international agreements9 (representational democratic model) and in 

deciding ensuing distribution of resources. Second, non-member states and their inhabitants to whom 

they are formally democratically accountable should be able to decide upon the content of their rights 

instead of a supranational court, or interventionalist state. Naz Modirzadeh compellingly argues: 

 
1 Owen Bowcott, “Senior Judge: European Court of Human Rights Undermining Democratic Process” (The 

Guardian, 28 November 2013) available at <https://www.theguardian.com/law/2013/nov/28/european-court-of-

human-rights> [Accessed 12 August 2019]. 
2 See e.g. Naz Modirzadeh, “The Dark Sides of Convergence: A Pro-Civilian Critique of the Extraterritorial 

Application of Human Rights Law in Armed Conflict” in Raul A. “Pete” Pedrozo (ed.), International Law Studies 

(Blue Book) Series, Vol. 86 (US Naval War College, 2010), 349, p.375.   
3 Nehal Bhuta, “The Frontiers of Extraterritoriality – Human Rights Law as Global Law” in Nehal Bhuta (ed.), The 

Frontiers of Human Rights: Extraterritoriality and its Challenges (Oxford: OUP, 2016), p.1. For conceptions of 

extraterritoriality based upon “jurisdiction” see Samantha Besson, “The Extraterritoriality of the European 

Convention on Human Rights: Why Human Rights Depend on Jurisdiction and What Jurisdiction Amounts to” 

[2012] 25(4) L.J.I.L. 857; Lea Raible, “Title to Territory and Jurisdiction in International Human Rights Law: Three 

Models for a Fraught Relationship” (2018) 31(2) L.J.I.L. 315-334. 
4 See further, Jane Rooney, “Extraterritorial Derogation from the European Convention on Human Rights in the 
UK” [2016] 6 E.H.R.L.R. 656. 
5 See e.g. Adam Tomkins, “In Defence of the Political Constitution” [2002] 22(1) O.J.L.S. 157. 
6 Samantha Besson, “Whose Constitution(s)? International Law, Constitutionalism, and Democracy” in Jeffrey 
Dunoff and Joel P Trachtman (eds.), Ruling the World?: Constitutionalism, International Law, and Global 
Governance (CUP, 2009), 381, p.394; Aoife O’Donoghue,  Constitutionalism in Global Constitutionalisation 
(Cambridge: CUP, 2014), p.78. 
7 O’Donoghue (n 6) p.54.  
8 Martin Loughlin, The Idea of Public Law (OUP, 2003), p.99.  
9 See e.g. Arthur Watts, “The International Rule of Law” (1993) G.Y.I.L. 15, p.32. 

http://research-information.bristol.ac.uk/en/publications/extraterritorial-derogation-from-the-european-convention-on-human-rights-in-the-uk(1ba5b30c-35b9-4c4f-a65c-b06342fe08c0).html
http://research-information.bristol.ac.uk/en/publications/extraterritorial-derogation-from-the-european-convention-on-human-rights-in-the-uk(1ba5b30c-35b9-4c4f-a65c-b06342fe08c0).html
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I do not want an occupying power that has invaded my State to be recognised by the 

international community as having a “rights-based” relationship with my population… I do not 

want a State that has no relationship to civil society in my country, has no long-term 

understanding of my population, its history, its religious values, etc., to have a hand in shaping 

its human rights framework simply by virtue of its choice to invade.10  

Third, human rights condition the relationship between a state and its inhabitants. Human rights 

provide a system of protection that a state owes to its inhabitants. Human rights do not operate 

effectively outside the state: they either impose too tenuous burdens on states leading them to reject 

the standards it propounds, or to a dilution of the human rights standards themselves as other more 

suitable regimes are taken into account in their interpretation. This leads to an undermining of the 

human rights system.  

There needs to be a departure from a conception of democratic legitimacy which identifies the 

constituent power as the majority of inhabitants of a territory. Both in the domestic and international 

context, this conception of democratic legitimacy leaves minority groups on the one hand and 

extraterritorial applicants on the other, unrepresented or misrepresented. Government policies can 

disproportionately affect minority and extraterritorial groups by both omission of representation of 

their interests and by expressly excluding them from particular benefits. Under the territorial, 

representational conception of democracy, in the domestic context, the majority dictates how the 

minority is treated. In the extraterritorial context, a localised geographical population removed from 

the effects of the actions and implications of policy decisions of their territorial government, decide 

upon the legitimacy of that action. In order to move towards a truer conception of democratic 

legitimacy, it is necessary to identify its key tenets: potential disempowerment, inclusion in the law-

making process, and identification of political and legal relationships that necessitate good governance. 

Each tenet is contingent and dependent on each other and cannot be understood merely cumulatively. 

Extraterritorial human rights adjudication improves democratic legitimacy because it carries out the 

function of each tenet vis-à-vis extraterritorial applicants and the Member State. This is not at the 

expense of the inhabitants of a Member State whose interests are represented by traditional, and often 

stronger, forms of democratic accountability under each of these tenets.  

A. Potential disempowerment 
Potential disempowerment refers to the ability of the governed to contest, sanction, or even prevent a 

governing power from negatively impacting them. A rule system, or legal framework, is required to 

facilitate this interaction. Extraterritorial human rights adjudication helps elucidate the legal framework 

regulating the relationship between the extraterritorial applicant and Member State. It functions as a 

forum of contestation, implements sanctions, and is supported by institutional mechanisms of 

prevention. 

i. Rule of Law 
A prerequisite of democratic accountability is the rule of law. Domestic constitutionalism attempts to 

create a legitimate framework of governance through placing constraints on the ruling power within a 

territorial state. There are two conceptions of how constitutionalism achieves this: through political 

means and by legal means. Political constitutionalism provides that the limits on territorial 

governmental power should be political through structural constraints and electoral accountability.11 

Legal constitutionalism stipulates that the limits on government should be predominantly legal and 

 
10 Modirzadeh (n2) p.375.   
11 See e.g. Adam Tomkins, Our Republican Constitution (Hart, 2005); Richard Bellamy, Political Constitutionalism: 
A Republican Defence of the Constitutionality of Democracy (CUP, 2007). 
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enforced through courts.12 While generally each conception is construed as conflicting, others see them 

as paradoxical but complementary.13 Law should be located in a way that facilitates a political 

relationship of plural freedom that is to be experienced and enjoyed by others, not despite others.14 

 

The fundamental link between democracy and the law must be acknowledged. The rule of law provides 

that ‘government in all its actions is bound by rules fixed and announced beforehand – rules which 

make it possible to foresee with fair certainty how the authority will use its coercive powers in given 

circumstances, and to plan one’s individual affairs on the basis of knowledge’.15 The rule of law 

therefore requires the provision of clear and consistent rules, providing stability, foreseeability and a 

frame the governed can point to in holding governing powers accountable.16 Extraterritorial human 

rights adjudication strengthens the rule of law vis-à-vis the Member State and the extraterritorial 

applicant. It clarifies the rules that condition the relationship between them and fills any vacuum of 

regulation of Member State activity towards the extraterritorial applicant. This facilitates the operation 

of the norm of democratic accountability.  

 

Fragmentation in the international legal order leads to a lack of clarity of rules governing extraterritorial 

state conduct. Fragmentation refers to the breaking out of the international legal regimes and 

adjudicatory bodies set up to implement those regimes.17 Fragmentation in treaty-making can happen 

as a result of lack of political agreement,18 hegemonic interest,19 expediency and lack of foresight as to 

the potential overlapping scope of particular treaties.20 It means that in the extraterritorial context, 

there may be a number of treaties regulating a particular event or circumstance; that those treaties 

may provide conflicting answers to the legal question before them; and that limited attempts have 

been made to resolve that conflict. Human rights litigation increases the opportunity for norm conflicts 

to be exposed. Norm conflicts often only reveal themselves in the adversarial context where applicant 

and respondent argue for its resolution in their favour. States may be reluctant to raise allegations of a 

breach of international law against another state for reasons of comity and international relations. 

Therefore forums which facilitate resolution of inter-state disputes may not have considered the 

extraterritorial norm conflict. Human rights courts on the other hand have a right of individual petition 

which enables individuals to contest the legality of state action, increasing the likelihood of a human 

rights court adjudicating and expounding on a contested point of law. The significant norm conflict 

resolution function of human rights mechanisms makes it a forum where the parameters and 

 
12 See e.g. Mattius Kumm, “Institutionalising Socratic Contestation: The Rationalist Human Rights Paradigm, 
Legitimate Authority and the Point of Judicial Review” [2007] 1(2) European Journal of Legal Studies 153; Mattius 
Kumm, “Democracy is not Enough: Rights, Proportionality and the Point of Judicial Review” in Matthias Klatt (ed.), 
Institutionalised Reasoning: The Legal Philosophy of Robert Alexy (OUP, 2009).  
13 Martin Loughlin and Neil Walker (eds.), The Paradox of Constitutionalism: Constitutent Power and Constitutional 
Form (OUP, 2007). 
14 Ibid. 
15 Joseph Raz, The Authority of Law: Essays on Law and Morality (2nd edn, OUP, 2009), p.210. 
16 Ibid. 
17 Jan Klabbers, “Setting the Scene” in Klabbers et al, The Constitutionalization of International Law (OUP, 2009), 
p.11.  
18 Anne Peters, “The refinement of international law: From fragmentation to regime interaction and politicization” 
(2017) I.C.O.N. 671, p.674. 
19 Eyal Benvenisti and George W Downs, “The Empire’s New Clothes: Political Economy and the Fragmentation of 
International Law” [2007] 60 Stanford Law Review 595.  
20 See e.g. Harro van Asselt, “Managing the Fragmentation of International Environmental Law: Forests at the 
Intersections of the Climate and Biodiversity Regimes” [2002] 44 International law and Politics 1205. 
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application of other international law can be clarified.21 Extraterritorial human rights litigation clarifies 

the substance of international law so that those who claim their rights are violated, and those who 

manifest power beyond their borders, can point to the latest court judgment as a blueprint for the rules 

regulating that relationship. 

Extraterritorial human rights litigation has facilitated the articulation of the relationship between 

human rights standards and UN Security Council Resolutions,22 the Geneva Conventions,23 

environmental treaties,24 bilateral agreements between states,25 and EU asylum rules.26 The principle 

of systemic integration enshrined under Article 31(3)(c) of the Vienna Convention on the Law of Treaties 

(“VCLT”) is recognised as a customary international law rule underpinning the legitimacy of the practice 

of taking into account relevant provisions of another international treaty in the interpretation of the 

constitutive treaty of a court.27 Human rights mechanisms have adopted this principle in interpreting 

the terms of human rights treaties in light of other obligations under international law.  The principle 

requires the norms in one legal system to be taken into account in another, in the interpretation and 

enforcement of the latter’s constituent treaty. 

There are arguments that the practice of systemic integration does not facilitate clarity and consistency 

in the international legal order and may serve merely to undermine the integrity of human rights 

regimes.28 However, while a particular outcome of norm conflict resolution at a human rights 

mechanism may trigger evolution within the international order, it does not create uncertainty insofar 

as that interpretation is authoritative until another court or tribunal reaches a different decision and 

provides clear and consistent reasons for divergence.  Taking into account international law does not 

inevitably mean undermining human rights treaties. Consideration of human rights can condition, and 

even be prioritised over, other international obligations. For example, in the context of armed conflict, 

Hampson and Lubell provide that if the matter relates to detention of combatants in an international 

armed conflict then the laws of armed conflict provide the more specific rule in that case. However, 

human rights provide more specific guidance in relation to physical and psychological damage 

experienced during detention and therefore should be treated as the lex specialis in this instance.29  

 
21 Françoise Hampson, “The Relationship between International Humanitarian Law and Human Rights Law from 
the Perspective of a Human Rights Treaty Body” [2008] 90 (871) I.R.R.C. 549, pp.558-562. 
22 Al Jedda v UK (2011) 53 E.H.R.R. 23; Nada v Switzerland (2013) 56 E.H.R.R. 18; see e.g. Erika de Wet, “From Kadi 
to Nada: Judicial Techniques Favouring Human Rights over United Nations Security Council Sanctions” [2013] 
12(4) Chinese Journal of International Law 787. 
23 Hassan v UK (App. No.29750/09), judgment of 16 September 2014. 
24 Inter-American Court Of Human Rights, Environment and Human Rights Advisory Opinion Oc-23/17 of 15 
November 2017, requested by the Republic Of Colombia. 
25 Othman (Abu Qatada) v United Kingdom (2012) 55 E.H.R.R. 1. 
26 Sharifi v Italy and Greece (App. No.16643/09), judgment of 21 October 2014. 
27 See e.g. Arbitral Award of 31 July 1989 (Guinea-Bissau v Sen) 1991 I.C.J. 53, 69-70; Certain Questions of Mutual 
Assistance in Criminal Matters (Djib v Fr) 2008 I.C.J. 37; Judge Buergenthal considered Article 31(3)(c) as being 
‘sound and undisputed in principle as far as treaty interpretation is concerned’ in Case Concerning Oil Platforms 
(Islamic Republic of Iran v United States of America), Judgment on Preliminary Objections of 12 December 1996, 
I.C.J. Rep. 1996, 803, Separate Opinion of Judge Buergenthal, para 22. 
28 For the argument that it may not facilitate clarity and consistency see Luzius Wildhaber, “The European 
Convention on Human Rights and International Law” [2007] 56 I.C.L.Q. 217, pp.230-231. For the argument that 
the principle of systemic integration undermines the integrity of the human rights regime: Sinead McInerney-
Lankford, “Fragmentation of International law Redux: the Case of Strasbourg” [2012] 32(3) O.J.L.S. 609, pp.626-
629. 
29 Françoise Hampson and Noam Lubell, ‘Amicus Curiae Brief – Hassan v UK, 29750/09’ (Exeter University, October 
2013) available at <http://repository.essex.ac.uk/9690/1/hampson-lubell-amicus-European Court of Human 
Rights-oct-2013.pdf> [Accessed 12 August 2019]. 

http://repository.essex.ac.uk/9690/1/hampson-lubell-amicus-ecthr-oct-2013.pdf
http://repository.essex.ac.uk/9690/1/hampson-lubell-amicus-ecthr-oct-2013.pdf
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Extraterritorial human rights litigation enables international obligations to be taken into account when 

determining the scope and content of those rights in the extraterritorial context. Applicants can point 

to other international law obligations that reinforce and substantiate their claims of wrongfulness 

under human rights treaties. When Member States seek to contend that human rights obligations are 

too onerous because they are only tenable in the territorial context, the truthfulness of those assertions 

can be contested by considering whether there are additional international legal standards that 

stipulate the Member States must act in a particular way towards extraterritorial applicants. 

International obligations, other than those enshrined under human rights treaties, can be enforced.30  

In a fragmented international legal environment, extraterritorial human rights litigation is progressively 

developing a legal framework that clarifies the legal and political relationship between extraterritorial 

applicants and Member States. This is in contrast to enabling the non-enforceability of state 

international obligations in a context where states do not have the political will or power to contest the 

legality of another state’s action on their territory. Human rights mechanisms, which enable the right 

of individual petition, bring state obligations to the fore and interpret human rights obligations in light 

of other norms. Extraterritorial human rights adjudication thereby enhances a key component of 

democratic legitimacy: the rule of law. It enhances the clarity, consistency, stability and foreseeability 

of rules governing the relationship between extraterritorial applicants and Member States through an 

iterative process played out within and between courts in a fragmented international legal 

environment. This is a prerequisite to facilitating the second component of potential disempowerment: 

preventing, sanctioning, and contesting Member State action.  

ii. Preventing, Sanctioning, and Contesting Member State action  
Elections are a central form of democratic accountability within states because of the ‘centralised 

structure’ of a state’s public power and unified democratic ‘public’.31 Electoral accountability ‘gives 

democratic “publics” a certain degree of political control over actions of constituted powers’.32 One of 

the central functions of electoral accountability is that it enables constituted powers who fail to justify 

their actions as representing the interests of the constituent power to be removed by the constituent 

power.  

There are difficulties in replicating a global electorate system due to the complexity of identifying 

relationships between different actors that necessitate good governance, and the practicalities around 

facilitating such an election even if such relationships could be identified.33 Disempowerment and 

potential disempowerment of the constituted power, the state, is an articulation of two primary 

functions performed by elections. While judicial adjudication can never mandate the removal of a 

governmental representative from office, it can result in other meaningful forms of disempowerment. 

Potential disempowerment requires a mechanism that enables all relevant participants to be present 

and explain and justify conduct34 which should include the possibility of debate; of questions by the 

forum and answers by the actor; and judgment of the actor by the forum.35 Corruption should be 

 
30 See e.g. Hampson (n 21) pp.558-562. 
31 Terry MacDonald and Kate MacDonald “Non-Electoral Accountability in Global Politics: Strengthening 
Democratic Control within the Global Garment Industry” [2006] 17(1) E.J.I.L. 89, p.97. 
32 Ibid p.101. 
33 Ibid p.98. 
34 Mark Bovens, “Two Concepts of Accountability: Accountability as Virtue and as a Mechanism” [2010] 33(5) 
West European Politics 946, p.951; Eyal Benvenisti, “Sovereigns as Trustees of Humanity: on the Accountability of 
States to Foreign Stakeholders” [2013] 107(2) A.J.I.L. 295, p.319. 
35 Bovens (n 34) p.951. 
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detected and prevented, with the potential for appropriate sanctions36 or mandatory action. Further, 

the existence of a potential challenge to Member State action, rather than the complete absence of 

such a challenge, performs the same function as elections insofar as they serve a reminder that 

representatives will ultimately be held accountable for their actions and policies.  

Extraterritorial human rights adjudication is a form of disempowerment because it requires Member 

States to present, explain and justify conduct as compatible with human rights. It includes the possibility 

of debate, questions and answers between Member State, victims and judges of the human rights 

mechanism. Human rights treaties legally bind state parties to a dispute to implement their decisions.37 

The remedy can be in the form of just satisfaction; money awarded by the court to the successful 

applicant; and individual measures which ensure the applicant, so far as possible, is put in the position 

they would have been in had the breach not occurred. But it can also require general measures to be 

taken to prevent the breach from happening again and mandate continuing breaches to end.38 States 

aim to comply with final judgments of human rights mechanisms. No formal enforcement mechanisms 

exist to ensure that states comply with final judgments. However, it is evident that states understand it 

is in their interests to comply or manifest ways in which they are working towards compliance to uphold 

the political, if not moral, currency of the human rights system.39 Extraterritorial human rights 

adjudication performs the role of a mechanism of potential disempowerment. It embodies the 

existence of a potential challenge to Member State action which, despite a lack of enforcement 

mechanisms, is meaningful to Member States, as evidenced by their efforts to comply with final 

judgments of human rights mechanisms.  

 

B. Inclusion in law-making process 
Democratic legitimacy requires the participation and consent of constituent power in law formation.40 

In the extraterritorial context it requires a degree of participation of extraterritorial applicants in 

defining what constitutes legitimate action impacting them in global governance. This is because the 

only ‘justification for legal constraints being imposed on a subject’s private autonomy is the grant to 

her of public autonomy through enabling the possibility of her participation in the law-making 

process’.41 To improve democratic accountability those directly affected by the exercise of power 

should be given ‘some active political role in defining their own interests, and in dictating by whom and 

within what constraints public decisions affecting these interests may be made’.42 Democratic rule 

‘implies endowing those affected by that decision with the most voice; but it also implies listening to 

them’.43 Extraterritorial human rights litigation enables extraterritorial applicants to participate in law 

formation. Courts give ‘voice’ to affected stakeholders.44 They provide ‘opportunities for individuals 

 
36 Ibid 952. 
37 See e.g. Article 46 European Convention on Human Rights (“ECHR”). 
38 Ministry of Justice, “Responding to human rights judgments: Report to the Joint Committee on Human Rights 
on the Government response to human rights judgments 2013–14” (Ministry of Justice, December 2014) 
available at  
<https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/389272/r
esponding-to-human-rights-judgments-2013-2014.pdf> [Accessed 12 August 2019]. 
39 Ibid. 
40 Andreas L Paulus, “The International Legal System as a Constitution” in Jeffrey L Dunoff and Joel P Trachtman 
(eds.), Ruling the World? Constitutionalism, International Law, and Global Governance (CUP, 2009), 92, p.94; 
Steven Wheatley, The Democratic Legitimacy of International Law (Hart, 2010), p.90. 
41 Jürgen Habermas, Between Facts and Norms (Polity Press, 1996), pp.312-314.  
42 MacDonald and MacDonald (n 31) p.102.  
43 Besson, “Whose Constitution(s)?” (n 6) p.399. 
44 Benvenisti (n 34) p.319. 
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and communities to exert effective influence on policymaking that affects them – even when the 

decision maker is a foreign government’.45  

Whether or not international courts contribute to law formation is a contested issue. If human rights 

do not contribute to law formation then they do not facilitate the participation of extraterritorial 

applicants in law formation. The primary function of international tribunals is the settlement of legal 

disputes based on rules adopted by the consent of states.46  However, as a result of the indeterminacy 

of treaty rules, international tribunals have an essential law-making function in clarifying their definition 

by application to the facts of different cases,47 thereby contributing to the development of international 

law.48 Judicial decisions in general can have a law-creative effect because of their powerful normative 

role. By applying a legal rule or norm concretely to a factual situation in an authoritative fashion, judicial 

institutions can contribute to its normative content, foreclosing competing interpretations, and 

influencing future practice. When courts rely on previous settled decisions to provide a minimum of 

certainty and foreseeability to the parties before them it is evidence of their belief that they are law-

creative.49 While judicial decisions do not have ‘coercive’ authority and may be construed as only 

‘persuasive’ but not binding, ‘[t]o recognise something as an authority – even if optional and non-

determinative is to take it seriously as a source of law, and to treat its reasoning and guidance with 

deference and respect’.50 When judicial pronouncements are used as law by different actors, or have a 

‘powerful normative influence on states’ beliefs’ it is treated like law.51 

Extraterritorial human rights litigation enables alleged victims to shape the content of their relationship 

with the Member state in the absence of stronger forms of participation in the law formation process. 

Law is ‘experience developed by reason and reason tested and developed by experience’.52 

Extraterritorial applicants, by questioning the legitimacy of action of Member States according to 

human rights standards, frame their experiences in terms of human rights thus contributing to the 

definition and periphery of those norms. Extraterritoriality has lead to a new normative appraisal of 

Member State action by reference to human rights in circumstances where there was a vacuum of 

accountability and articulation of wrongdoing by the Member State. For example, international human 

rights mechanisms have responded to interdictions on the high seas of irregular migrants. The Inter-

American Commission on Human Rights has interpreted the right to freedom of movement and 

residence as prohibiting interdictions of migrants on the high seas who have fled their home territory 

as a result of the risk of persecution.53 The ECtHR has interpreted the right against collective expulsion 

as requiring that all irregular migrants intercepted on the high seas must be subjected to identification 

procedures and their personal circumstances examined prior to their expulsion.54 Prior to this decision 

collective expulsion cases were confined to mass removal of groups of nationals from one country to 

 
45 Ibid p.305. 
46 Geir Ulfstein, “The International Judiciary” in Klabbers et al, The Constitutionalization of International Law (OUP, 

2009), pp.135, 127. 
47 Ibid. 
48 See e.g. Iain G Scobbie, “The theorist as Judge: Hersch Lauterpacht’s Concept of the International Judicial 
Function” [1997] 8(2) E.J.I.L. 264. 
49 Gleider I Hernández, The International Court of Justice and the Judicial Function (OUP 2014) pp.3, 169. 
50 Ibid p.185. 
51 Ibid pp.1, 3. 
52 Roscoe Pound, “What of Stare Decisis?” (1941) 10 Fordham Law Review 1, p.5.  
53 Haitian Centre for Human Rights et al v US (1997) Inter-American Commission on Human Rights interpreting 
Article 22 of the American Convention on Human Rights.  
54 Hirsi Jamaa v Italy (2012) 55 E.H.R.R. 21 interpreting Article 4 Protocol No 4 ECHR. 

http://login.westlaw.co.uk/maf/wluk/app/document?&suppsrguid=ia744d06500000155b62e61f598e7dfc0&docguid=ID631A2B0045311E296B79756F85061E4&hitguid=ID62E2040045311E296B79756F85061E4&rank=1&spos=1&epos=1&td=138&crumb-action=append&context=88&resolvein=true
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another.55 But the ECtHR did not believe that a restricted interpretation of collective expulsion was 

conscionable in the circumstances.56 

The ECtHR established that facilitating CIA extraordinary rendition procedures constituted ill-treatment 

under Article 3 by their own agents and CIA agents in their territory and extraterritorially in a context 

where there existed a lack of legal accountability for CIA rendition programmes.57 The ECtHR found in 

the El Masri case that the respondent State had been responsible for his ill-treatment by the CIA during 

his detention in the “Salt Pit” in Afghanistan by having knowingly transferred him into the custody of 

US agents even though there had been substantial grounds for believing that there was a real risk of 

such ill-treatment in contravention of the Soering principle.58 The detention and entire captivity of the 

applicant by the CIA in Kabul in Afghanistan was attributed to Macedonia.59 This was innovative in 

expanding the extraterritorial application of article 5 to contexts where the violation was committed by 

a different non-state actor. It was implicitly an expansion of the Soering principle insofar as Macedonia 

had facilitated the extraordinary rendition which lead to the prolonged detention of the applicant. It 

was also innovative in respect to an emerging right to truth in the context of CIA extraordinary rendition 

procedures, 60 where truth was deliberately obfuscated by exploiting territory as an organising principle 

of international law.  

Member States and extraterritorial applicants can contribute to the law-creative process when putting 

reasons forward for departing from precedent or applying the law to a new factual circumstance. This 

method of law formation is not necessarily weaker than those present in representative democracies 

where minorities in the electorate may struggle to voice the negative implications of policies that 

benefit the majority. Human rights litigation as a crucial aspect of democratic participation of minority 

voices is emblematic of republican conceptions of democratic participation: contrary to the standard 

characterisation of the Constitution as ‘an enduring but evolving statement of general values…the 

document is overwhelmingly concerned…with procedural fairness in the resolution of individual 

disputes, and…with ensuring broad participation in the processes and distributions of government’.61  

The Constitution puts in place measures that ensure the majority will not systematically treat others 

less well than it treats itself – ‘by structuring decision processes at all levels to try to ensure, first, that 

everyone’s interests will be actually or virtually represented (usually both) at the point of substantive 

decision, and second, that the processes of individual application will not be manipulated so as to 

reintroduce in practice the sort of discrimination that is impermissible in theory’.62  

 

It is noted that there are many aspects of international human rights mechanisms that mean litigation 

takes place on a foundation of norms established and perpetuated by states: treaties are written by 

Member States with no influence or representation of extraterritorial applicants; judges are still elected 

by Member States; and on the merits, cases are often resolved in favour of Member States rather than 

extraterritorial applicants.63 But the impact on norm shaping that extraterritorial applicants exert during 

 
55 See e.g. Georgia v Russia (App. No.13255/07), judgment of 3 July 2014. 
56 Hirsi (n 54) para 177. See further Ed Bates et al, Harris, O’Boyle and Warbrick: Law of the European Convention 
on Human Rights (4th edn, OUP, 2018), pp.948-955. 
57 El-Masri v Macedonia (2013) 57 E.H.R.R. 25. 
58 Ibid para 223. 
59 Ibid paras 235, 240. 
60 See e.g. Alice Panepinto, “The Right to the Truth in International Law: The Significance of Strasbourg’s 
Contributions” (2017) 37(4) Legal Studies 739. 
61 John Ely Hart, Democracy and Distrust: A Theory of Judicial Review (Harvard University Press, 1981), p.87. 
62 Ibid. 
63 See e.g. Hassan (n 23).  

http://login.westlaw.co.uk/maf/wluk/app/document?&suppsrguid=ia744d05f00000155b62dcbb28c3f41c2&docguid=ID4CC78C0306F11E392B9EF6832C02EE2&hitguid=I61847660F64A11E2879CAA2426866A35&rank=1&spos=1&epos=1&td=139&crumb-action=append&context=75&resolvein=true
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human rights litigation should not be understated. It forces judges to justify why particular factual 

circumstances should not be characterised as human rights violations or should not be attributed to 

the Member State. This may expose weaknesses in their justifications and stimulate further debate 

about the legitimacy of that Member State’s action. 

 

The type of accountability created by courts and tribunals has been argued to differ in three respects 

from democratic accountability.64 First, accountability through complaints, in contrast to electoral 

accountability, functions only ex post, not ex ante, and therefore is not democratic because the law has 

already been made and accountability is reactive and not pre-emptive.65 Courts may pre-emptively 

perform a democratic function when they impose an obligation on states to provide notice of their 

future actions in order to provide opportunities for relevant stakeholders to respond before any action 

is taken.66 But litigation challenging the application of that law is not a form of democratic 

accountability. As a counterargument, forms of public control for the purposes of democratic 

representation can take place prior, and subsequent, to execution of a political decision.67 The exercise 

of public decision-making power does not need to be conceptualised in terms of discrete decisions 

taken at specified points in time.68 Public decision-making power and democratic public control is a 

‘dynamic ongoing process’ and therefore the distinction between prospective and retrospective forms 

of control is unnecessary.69 Second, Peters argues that claims in judicial proceedings are necessarily 

rights-based and cannot take into account interests without a legal basis.70 That courts are deficient in 

filling legitimacy gaps in global governance and are not adequate substitutes for stronger forms of 

democratic accountability are not reasons to deny their contribution to democratic accountability. 

Otherwise reductive arguments may be made about the lack of democratic legitimacy of human rights 

courts in an attempt to pressure courts to be more deferential to the democratic executive of the state. 

There are limitations to the legal jurisdiction of human rights courts but there are also opportunities 

for extraterritorial applicants to frame their experiences within the existing legal framework, thus 

shaping the parameters of that framework. Third, court hearings concern individual cases and not 

general policies. However, the cases cannot be construed as merely adversarial or solely related to 

private interests.71 The ‘catalyst’ effect of court decisions can mean that they have much broader 

implications for what constituted actors will do in the future on a systemic level towards a general 

population.72 Further, an individual case can have broader ramifications for those who are not party to 

proceedings.  There is an impact on general foreign policy because non-Member States operating as 

part of a multinational cooperation may be forced to comply with the human rights obligations of 

Member States. Even though court hearings only concern individual cases and not general policies the 

inclusion, rather than exclusion, of that individual in processes of accountability, law-making, and 

identification of legal and political relationships is still valuable.  

 
64 Anne Peters, “Dual Democracy” in Jan Klabbers et al (eds) The Constitutionalization of International Law (OUP 
2011) 263, p.340. 
65 Ibid p.340. 
66 Benvenisti (n 34) pp.318-20.  
67 Hanna Pitkin, The Concept of Representation (University of California Press, 1967), Chapters 2 and 3.  
68 MacDonald and MacDonald (n 31) p.103. 
69 Ibid.  
70 Peters, ‘Dual Democracy’ (n 64) p.340. 
71 Tomkins (n 5) p.175.  
72 Joanne Scott and Susan Sturm, “Courts as Catalysts: Re-thinking the Judicial Role in New Governance” [2006-
2007] 13 Columbia Journal of European Law 565, p.565. 
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C. Identification of political and legal relationships 

i. Territory as a proxy of constituent power 
Strong forms of democratic accountability usually exist between inhabitants of a territory and the 

governing state primarily in the form of elections. In this respect, territory is a key organising principle 

in globalising democratic accountability. However, within the domestic state, there are those who do 

not have access to participation in deciding the constituted power and influencing the rules they make. 

Those inhabitants include non-citizens73 and prisoners,74 despite the fact that government policies may 

have as much if not more of an effect on them than on other inhabitants of the state. In this context 

human rights litigation facilitates democratic participation of inhabitants who have been actively 

deprived of the traditional avenues of democratic participation. They can use human rights litigation as 

a means of influencing law-formation and ensuring potential disempowerment in the ways described 

above. However, extraterritorial human rights adjudication provides a unique democratic function as 

compared with territorial inhabitants deprived of traditional forms of democratic participation. The 

proxy established by territory between the government and those inhabitants establishes an a fortiori 

relationship between the government and the inhabitants under human rights regimes as there is no 

jurisdictional hurdle for inhabitants of a territory. Their cases are admissible if the other criteria are met 

and range across both negative and positive obligations. Territory creates a presumption that a legal 

relationship exists between those inhabitants and the state under human rights law because it is a 

clearly defined and measurable proxy. Much more work needs to be done to establish the link between 

the extraterritorial applicant and Member States in the absence of territory as an a fortiori connecting 

factor.  

While the state may have as much or greater influence on the lives of extraterritorial applicants, the 

lack of territorial proximity leads to a presumption of no legal relationship between the Member State 

and extraterritorial applicant. A lack of coherency exists regarding the legal framework and 

enforceability mechanisms regulating the de-territorialised relationship between the state and 

extraterritorial applicant, and the existence of the latter relationship is contested a priori. Territorial 

conceptions of political and legal relationships in global governance dictate that extraterritorial 

applicants must solely rely on the relative political strength of their state to negotiate their interests. 

For example, individuals are reduced to bargaining chips in diplomatic processes in extraterritorial 

states that are in a relatively weak bargaining position.75 Human rights litigation functions to help 

identify who owes a mechanism of democratic accountability to whom in a multi-layered and complex 

global governance system. This is a distinct challenge for extraterritorial applicants as compared with 

inhabitants who are identifiable by being located within the territory of the Member State. 

i. Extraterritorial human rights litigation and constituency 
Extraterritorial human rights litigation facilitates Identification of political and legal relationships in 

global governance. In the global context, in light of fragmentation, the proliferation and differentiation 

of norms and actors, and the decreased significance of territorial borders for projecting power, it can 

be difficult to identify relationships that require good governance. There exists a multitude of parallel 

and juxtaposed constitutional or constitutionalising sites of governance, in addition to state 

constitutions, including intergovernmental organisations such as the WTO, the EU and 

 
73 See e.g. The Electoral Commission, “Who can Register to vote?” available at 
<https://www.yourvotematters.co.uk/can-i-vote/who-can-register-to-vote> [Accessed 12 August 2019]. 
74 Representation of the People Act 1969, s 4. 
75 See e.g. Takele Soboka Bulto, “Tortured Unity: United States – Africa Relations in Extraordinary Renditions and 
States’ Extraterritorial Obligations” in Lilian Chenwi and Takele Soboka Bulto (eds.), Extraterritorial Human Rights 
Obligations from an African Perspective (Intersentia, 2018), p.179. 

https://www.yourvotematters.co.uk/can-i-vote/who-can-register-to-vote
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international human rights mechanisms,76 which create parallel and juxtaposed governance 

relationships between different actors.  

Theories of global constitutionalism attempt to identify relationships that require good governance 

and to articulate what good governance would entail for each relationship. There are broadly legal 

and political conceptions of global constitutionalism. Legal global constitutionalism centres upon a 

hierarchy of norms which regulate behaviour and provides certainty when rules conflict with one 

another. That hierarchy regulates the relationship between the subjects of a governance system 

and those in power as well as the relationship between different sites of governance. As a result of 

the focus on a fixed hierarchy of norms, locating different sites of governance and identifying who 

owes processes of good governance to whom, are of secondary significance to legal global 

constitutionalists.  The UN Charter77  and jus cogens78  norms are noted as hierarchically superior 

norms of a world ‘constitution’. This means that when a conflict arises between any two actors or 

sites of governance what is prescribed under the UN Charter or jus cogens norms prevails. The UN 

Charter draws its legitimacy and democratic accountability from the fact that it has universal state 

membership.79 

That the UN Charter represents every ‘global’ actor is contested on the grounds that the UN Charter 

only has state membership.80 Further the values understood to be represented by jus cogens and the 

UN Charter are of a limited and contested nature. They represent only one perspective on what 

constitutes the hierarchically most important values, undermining others that a more diverse set of 

actors may construe as equally important such as the right to sexual freedom, food, reproductive 

rights,81 and freedom from displacement.82 Under this model of legitimate governance, based on the 

hierarchy of norms put forward by proponents of the UN Charter and jus cogens as ‘the constitution’ 

there is no principles or procedure for ensuring the participation of individuals impacted by behaviour 

whose legitimacy is purportedly underpinned by those norms.  

 

Political conceptions of global constitutionalism recognise a plurality of interests in global governance, 

a plurality of actors, and multifarious relationships between actors and sites of governance. From a 

political global constitutionalist perspective, it is antithetical to legitimacy to impose a hierarchy of 

norms. Political global constitutionalists also acknowledge the impossibility of a hierarchy of norms, and 

that inevitably only a minority of actors choose the relative significance of values within that hierarchy. 

Instead the inherent value in plurality as a means of enabling individual freedom in global governance 

 
76 In relation to the WTO see e.g. Deborah Z Cass, The Constitutionalization of the World Trade Organization: 

Legitimacy, Democracy, and Community in the International Trading System (OUP, 2005). For the EU see e.g. 

Joseph Weiler and Marlene Wind (eds.), European Constitutionalism Beyond the State (CUP, 2003); For 

international human rights mechanisms see Fiona de Londras, “International Human Rights Law and 

Constitutional Rights: In Favour of Synergy” [2009] 9(2) International Review of Constitutionalism 307.   
77 See e.g. Bardo Fassbender, “The United Nations Charter as Constitution of the International Community” [1998] 

36 Columbia Journal of Transnational Law 573.  
78 Erika De Wet, “The International Constitutionalist Order” [2006] 55(1) I.C.L.Q. 51, pp.54-64 
79 Thomas Franck, “The Political and Judicial Empires: Must there be Conflict over Conflict-Resolution?” in Najeeb 

Al-Naumi and Richard Meese (eds.), International Legal Issues Arising under the UN Decade of International Law 

(The Hague: Martinus Nijhoff, 1995), p.627. 
80 De Wet (n 78) p.54.  
81 Hilary Charlesworth and Christine Chinkin, “The Gender of Jus Cogens” (1993) 15 H.R.Q. 63. 
82 Mary Kaldor and Christine Chinkin, International Law and New Wars (CUP, 2017), p.14. 
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is recognised. There are theories of global constitutionalism that go beyond the periphery of the legal 

and political to accommodate individual freedom. Teubner’s theory of societal constitutionalism aspires 

to a non-political account of self-determination in global governance that accommodates multiple and 

overlapping sites of governance.83 Self-constitutionalisation is a means by which different actors can 

take some control over the way they are governed. A general theory of autopoietic social systems84 is 

used to construct a sociological theory overcoming ‘the obstinate state-and-politics-centricity’ of 

constitutional lawyers and political philosophers.85 The constitution of society consists of its 

differentiation, not its political integration. Global societal constitutionalism enables ‘private actors [to] 

not only participate in the political process of global governance, but also establish their own regimes 

outside of institutionalised politics’.86 This pluralistic process of global, yet fragmented, self-

constitutionalisation makes it theoretically possible to think of constitutionalism as the general societal 

processes of self-reference of non-state subjects unlimited by concepts of collective identity and shared 

political destiny.87 Teubner’s conception of global constitutionalism appears to run full circle around 

legal and political conceptions to fall back on law to coordinate the various polities. Each polity’s 

determinate interest has equal authority whether it be technology, sport, or the UN Charter.  

 

While Teubner’s theory is essential for breaking through ‘the obstinate state-and-politics-centricity’ of 

conceptions of global governance, there needs to be recognition that no matter how liberated actors 

are by subscribing to sectoral regimes that have broken off from a central international legal or political 

regime, the creation of new regimes will always result in a dynamic between those who are governing 

and those who are governed wherein legitimacy is at stake: there is a promise of legitimacy through 

this sectoral fragmentation but more work needs to be done to ensure its realisation. Often sectoral 

regimes are created by states who have divested some of their sovereignty to that institution and still 

exert influence over the decisions it makes.88 While fragmentation is part of improving legitimate 

governance in international law, enabling limitation on power and representation of a diversification of 

voices, there needs to be scrutiny of whether those resulting systems are legitimate. The concept of 

constitutionalism must apply ‘within all legal orders at once’89 and a legitimate model cannot be 

construed solely by identifying a global movement towards diversification of representation of interests 

in different sites of governance. The operation of self-constitutionalisation inevitably becomes political 

as the parameters of who is included, and who is not, are determined. Delineating sites of governance 

through the adoption of the concepts of constituent and constituted power provides the flexibility with 

which to navigate the multifarious and overlapping sites of governance90 and forms the initial building 

block of legitimate governance: identifying who owes processes of good governance to whom. 

 

A process of constituency is ‘a series of interconnected actions/functions interacting to establish an 

ever-evolving definition of a group associated with the operation of governance’.91 Constituent power 

holders ‘choose the form and substantive character of the governance system under which they wish 

 
83 Gunther Teubner, Constitutional Fragments: Societal Constitutionalism and Globalisation (OUP, 2012).  
84 Niklas Luhmann, Law as a Social System (OUP, 2004), pp.404-12. 
85 Teubner (n 83) p.3.  
86 Ibid p.9.  
87 Jiří Přibáň, “Constitutionlism as Fear of the Political? A Comparative Analysis of Teubner’s Constitutional 
Fragments and Thornhill’s A Sociology of Constitutions” [2012] 39(3) Journal of Law and Society 441.  
88 E.g. Private sectoral regimes cannot compete or compare with the influence exerted by states in fragmented 
global governance. 
89 Besson, “Whose Constitution(s)?” (n 6) p.389. 
90 David Dyzenhaus, “The Legitimacy of Law: A response to Critics” [1994] 7 Ratio Juris 80. 
91 O’Donoghue (n 6) citing Rosalyn Higgins, Problem and Process: International Law and How We Use It (OUP, 
1994), p.8.  



 

14 
 

to be governed and live cooperatively’.92 In extraterritorial human rights litigation, both the applicant 

and the Member State subscribe to the terms of the international human rights treaty by seeking to 

justify their actions according to those terms. The formal ‘constitutional settlement’ is the human rights 

treaty whose terms are interpreted in light of different human experiences that it encounters. 

Extraterritorial applicants are the constituent power whose human condition and conceptions of a good 

life shape the parameters of the constitutional settlement. Member States are the constituted powers. 

They formulate the wording of the treaties and, in adversarial proceedings, participate in defending a 

particular interpretation of those terms. The constituted power is electing to justify the legitimacy of 

their action in accordance with the terms of the human rights instrument to the benefit of all 

constituent actors. The constituent power are the extraterritorial applicants. They contest the 

legitimacy of action under the human rights treaty. Both are subscribing to the legitimacy of that legal 

regime.  

Constituent power has to ‘mediate the relationship between the formal constitutional settlement and 

these ideas about the nature of the human condition and what it is to lead a good life in the society in 

question’93 thus ‘driv[ing] constitutional development’.94 In the extraterritorial context this is done by 

applicants narrating their own experiences by reference to the human rights treaty. Law and legal rules 

do not determine who is included as the constituent power. The political processes of actors electing 

to recognise the legitimacy of a pre-existing legal framework, to form reciprocal governance 

relationships around that legal framework, shape and define the constituency.  

The constituent power should move away from the traditional image of a homogenous group rising up 

against or following a leader, and instead see and facilitate other activities, resistances and exchanges.95 

Constituent power cannot be static, it must continuously metamorphosize to reflect the rich variety of 

voices that must be present in any global constituent space,96 and domestic constituent space. If a site 

of governance is to remain legitimate, whether national or international, the constituent power has to 

‘metamorphosize’ to reflect the changing, fluid, and mobile composition of the people affected by the 

governing laws. If the holders of constituent power ‘remain unidentified and thus cannot exercise their 

warrant, the exercise of constituted power is inevitably constitutionally illegitimate’.97 The 

contemporary constituent power should be more concerned with ‘the reality of who nominates 

themselves as such rather than an idealisation of who they will or can never be’.98 Human rights 

litigation facilitates the metamorphosis of the constituency and is a method of resistance against the 

constituted power other than rising up as a homogenous group. Extraterritorial human rights litigation 

plays a role in identifying those who elect to frame their experiences vis-à-vis the state to fall within the 

ratio materiae of human rights obligations. The definition of the extraterritorial constituency evolves 

as different cases and factual scenarios are litigated and legal norms evolve to reflect the experiences 

of their constituent power or to exclude actors from the constituency for reasons of ratio materiae.  

 
92 O’Donoghue (n 6) p.54.  
93 David Chalmers, “Constituent Power and the Pluralist Ethic” in Martin Loughlin and Neil Walker (eds.), The 
Paradox of Constitutionalism: Constituent Power and Constitutional Form (OUP, 2008), pp.291-292. 
94 Loughlin, The Idea of Public law (n 8) p.99.  
95 See O’Donoghue (n 6). 
96 Jean Cohen, “Whose Sovereignty? Empire versus International Law” [2004] 18(3) Ethics and International Affairs 
1.  
97 Ruth Houghton and Aoife O’Donoghue, “’Our World’ a feminist approach to Global Constitutionalisation” 
(forthcoming, Global Constitutionalism 2019) citing Jean L Cohen, Globalisation and sovereignty: Rethinking 
legality, legitimacy, and constitutionalism (CUP, 2012).  
98 Ibid citing A Garcia Linera and Pablo Stefanoni, La potencia plebeya: Acio’n colectiva e identidades indígenas, 
obreras y populares en Bolivia (Buenos Aires: Argentina: CLACSO 2008) p.267. 
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Extraterritorial human rights litigation thereby helps identify political and legal relationships that 

necessitate good governance: individuals whose experiences are fundamentally shaped by Member 

State policies and actions in terms characterised as violations of particular human rights treaties. 

Without extraterritorial human rights litigation, the impact of Member State action on an individual 

may go undetected and lead to systemic violations of extraterritorial individuals who as a group are 

connected by the negative impact of those policies. 

3. Presumption of Extraterritoriality 
Extraterritorial decision-making contributes to legitimate global governance because of its 

democratic function vis-à-vis extraterritorial applicants. Human rights protection should not be 

arbitrarily delimited across boundaries by arbitrary tests of control,99 nationality, enemy or non-

enemy status.100 There needs to be a presumption of extraterritorial human rights in order to 

facilitate its democratic function. Potentially any extraterritorial applicant can attempt to articulate 

their grievances in human rights terms and subscribe to the legitimacy of this legal framework but 

not all of their experiences will or should be characterised as human rights violations.  

The extraterritorial applicant must be able to frame their case as an issue that falls within the ratio 

materiae of the human rights treaty, there must be sufficient evidence linking the Member State to the 

alleged rights violation incurred,101 the rights violation must be serious and require democratic 

accountability in the interests of legitimate global governance,102 and the applicants must distinguish a 

similar factual situation that was previously found inadmissible to avoid repetition.103 The substance 

and content of human rights protection will narrow and widen as cases are decided. This will shape the 

contours of the constituency, limiting and expanding the factual circumstances that falls within the 

jurisdiction of human rights mechanisms. The potential of extraterritoriality as a mechanism of 

democratic accountability in global governance has limitations. The ability of the constituent power to 

influence standards is reactive rather than proactive, will take place on a case-by-case basis, is subject 

to the reality of capacity concerns of human rights mechanisms, and judges acting on behalf of Member 

States may be more sympathetic to the latter’s point of view. But its democratic potential in an 

otherwise unequal and unrepresentative global governance system should be recognised. Particularly 

its ability to identify the political and legal relationship between extraterritorial applicants and Member 

States that may go unacknowledged in complex global governance. 

One may argue that a presumption of extraterritoriality is not pragmatic. Member States may choose 

to leave or ignore human rights decisions if a presumption is applied.104 Then there would be no, or a 

reduced, form of human rights protection for inhabitants of the territory, as well as extraterritorial 

applicants. However, state practice suggests that it is not in the interests of states to intentionally 

withdraw or ignore/not respond to international human rights decisions. The ECHR is an international 

 
99 See e.g. Al Skeini v UK (2011) 53 E.H.R.R. 18 para 133, 138. 
100 Johnson v Eisentrager (5 June 1950) 339 U.S. 763; Reid v Covert (1957) 345 U.S. 1; US v Verdugo-Urquidez, 
judgment of 28 February 1990; Boumediene v Bush 553 U.S. 723, judgment of 12 June 2008; Adalah v Minister of 
Defense (2006) H.C.J. 8276/05 (Isr). 
101 Article 35(3)(a) ECHR: ‘manifestly ill-founded’. Actions must be attributable to Member State. See e.g. Jaloud 
(n 26).  
102 Article 35(3)(b) ECHR: suffered a significant disadvantage. 
103 Article 35(2)(b) ECHR. 
104 See e.g. Ministry of Defence and The Rt Hon Michael Fallon MP, ‘Government to Protect Armed Forces from 
Persistent Legal Claims in Future Overseas Operations’ (Gov.UK, 4 October 2016) available at 
<https://www.gov.uk/government/news/government-to-protect-armed-forces-from-persistent-legal -claims-in-
future-overseas-operations> last accessed 20th September 2018. 

https://en.wikipedia.org/wiki/Case_citation
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treaty binding states to reciprocal obligations. If one state refuses to comply with its standards it may 

inadvertently encourage another state to do the same against the interests of all Member States.105 

Practice indicates that Member States take great measures to justify their action as human rights 

compliant.106 States have a reciprocal interest in upholding rights. Conforming to the contractual 

obligations between Member States enshrined in human rights treaties provides a reason for other 

states to abide by those terms, ensuring predictability of state action.  In terms of untenable standards, 

by taking into account other international obligations through the principle of systemic integration, 

human rights can provide a mechanism through which overlapping and reinforcing state international 

obligations can be enforced and human rights can be conditioned by the competing interests of 

states.107 The standards do not need to be untenable and can represent multiple international 

obligations to which the state has already agreed and should conform. 

 

4. Jurisdiction Clauses in Human Rights Treaties and the VCLT 
This section argues that a presumption of extraterritoriality is, and should be, consistent with 

jurisdiction clauses. It examines positivist conceptions of the wording of jurisdiction clauses that rely on 

the VCLT to determine what meaning states intended to attach to the words, ‘within their jurisdiction’. 

It argues that more weight should be accorded to the ‘object and purpose’ of human rights treaties 

rather than the ‘ordinary meaning’ of ‘jurisdiction’.  

 

Previous attempts to construct a legitimate approach to the extraterritorial application of human rights 

treaties rely upon a positivist conception of the international legal order of sovereign and equal states. 

Rules of interpretation established by sovereign and equal states under the VCLT are used to establish 

a legitimate interpretation of the extraterritorial reach of human rights treaties.  A positivist theory of 

extraterritoriality relies on the ‘ordinary meaning’ of jurisdiction clauses of human rights treaties.108 For 

example, the ECtHR in Banković v Belgium relies on the ‘ordinary meaning’109 of ‘within their 

jurisdiction’ under Article 1 of the ECHR to justify its test of extraterritoriality.110 The ECtHR equates the 

word ‘jurisdiction’ under Article 1 with ‘legislative jurisdiction’ in public international law and finds that 

it is ‘primarily territorial’ except in exceptional circumstances ‘including nationality, flag, diplomatic and 

consular relations, effect, protection, and passive personality and universality’.111 Gondek criticises this 

understanding of ‘jurisdiction’ under Article 1 on the grounds that the rules of extraterritoriality on the 

one hand, and public international law legislative jurisdiction on the other, are two distinct concepts. 

Jurisdiction in human rights treaties does not ‘determine the legality of the exercise of state power’ but 

 
105 Kanstantin Dzehtsiarou, “Different Human Rights at Home and Abroad: Immunity for British Soldier during 
Overseas Operations” (JustSecurity, 5 October 2016) available at <https://www.justsecurity.org/33377/human-
rights-home-abroad-immunity-british-soldier-overseas-operations/> [Accessed 12 August 2019].  
106 Compare the coverage of the success of the UK’s election to the UN Human Rights Council with Russia’s failure 
to be elected for 2016-2019: “UK elected to the UN Human Rights Council”  available at 
https://www.gov.uk/government/news/uk-elected-to-the-un-human-rights-council--2 [Accessed 12 August 
2019]; Julian Borger, “Russia denied membership of UN human rights council” (The Guardian, 28 October 2016) 
available at  https://www.theguardian.com/world/2016/oct/28/russia-denied-membership-of-un-human-rights-
council [Accessed 12 August 2019]. 
107 Hampson (n 21). 
108 Marko Milanovic, Extraterritorial Application of Human Rights Treaties: Law, Principles, and Policy (OUP, 2011), 
p.17. This is regardless of rule of non-retroactivity contained in Article 4 VCLT: the VCLT ‘applies only to treaties 
which are concluded by States after the entry into force of the present Convention with regard to such States’. 
109 Article 31(3) VCLT. 
110 Banković v Belgium (App. No.52207/99), decision of 12 December 2001. 
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the ‘applicability of a human rights treaty to a given state conduct’.112 The application of human rights 

treaties is not restricted to situations where exercise of legislative or executive jurisdiction is legal under 

international law.113 Judicial oversight extends to illegal exercise of power under Article 1 of the ECHR. 

 

Another example of the positivist approach is Milanovic’s interpretation of Article 1 ECHR, who argues 

there is more than one ‘ordinary meaning’ of the word ‘jurisdiction’ in international law.114 The treaty 

practice of states shows they employ two concepts of jurisdiction: general international law uses this 

term to delineate multiple legal orders of state and human rights treaties use the term to refer to a 

certain kind of power a state exercises over a territory and its inhabitants.115 Textually, jurisdiction 

clauses of human rights treaties are ‘primarily territorial’.116 Milanovic finds the ‘ordinary meaning’ of 

jurisdiction under Article 1 of the ECHR is that a state must exercise control over the territory before 

the ECHR imposes positive obligations to secure all of the human rights protection afforded by the 

ECHR.117 However, Article 1 of the ECHR does not preclude states being held to account for 

extraterritorial negative obligations. The obligation to respect human rights is explicit in individual 

provisions (e.g. article 3) and can be read into article 1.118 According to this interpretation, the ‘ordinary 

meaning’ of Article 1 ECHR is that states must refrain from any human rights violations potentially 

anywhere in the world.  

 

That state practice has indicated that ‘within their jurisdiction’ should mean that states are held to 

account for extraterritorial human rights violations could be contested. States commit human rights 

violations extraterritorially with little indication of the required state practice and opinio juris required 

to establish a new rule that human rights violations are illegal extraterritorially. The human rights courts 

themselves have ultimately decided the extraterritorial reach of human rights treaties. The current 

approach to extraterritoriality is not based solely on state consent but is driven by other actors: those 

that challenge extraterritorial human rights violations which compel states to defend their action as 

legitimate in the circumstances and courts to recognise that states should not evade accountability 

solely on the grounds that the applicant is located in a different territory.  

 

The distinction made between negative and positive obligations presumes the moral significance of 

each differs, does not recognise their interdependence, and that indirect and direct harm can be 

difficult to distinguish in practice.119 Rather than arguing that the ‘ordinary meaning’ of Article 1 is that 

states are accountable for negative obligations regardless of where in the world, a more convincing 

argument  would be to say that this should be the meaning prescribed when the ‘object and purpose’ 

of the treaty is taken into account. The ordinary meaning of article 1 cannot be at once to impose the 

obligation to ‘secure’ the full remit of ECHR protection when a state exercises control over the territory 

and, at the same time, to impose negative obligations in respect of any state action. A more expansive 

reading of article 1 could be justified on the grounds of the ‘object and purpose’ of the ECHR. The 

 
112 Michal Gondek, The Reach of Human Rights in a Globalising World: Extraterritorial Application of Human Rights 
Treaties (Intersentia, 2009), pp.56-57. 
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119 Yuval Shany, “Taking Universality Seriously: A Functional Approach to Extraterritoriality in International Human 
Rights Law” (2013) 7(1) L.E.H.R. 47, p.62. 



 

18 
 

‘ordinary meaning’ interpretation requirement is only ‘a very fleeting starting point’.120 Further, the 

VCLT recognises a treaty should not be solely interpreted in line with historical intent, but that under 

the ‘object and purpose’ rule of interpretation, a contemporary understanding of the treaty should be 

provided.121  

Lauterpacht and Bethlehem state that the object and purpose of a treaty assumes particular 

importance in treaties of a humanitarian nature:122 ‘contracting States do not have any interests of their 

own; they merely have, one and all, a common interest, namely, the accomplishment of those higher 

purposes which are the raison d’être of the convention’.123 An evolutive approach to interpretation of 

the ECHR is adopted by the ECtHR in order to ensure its protection is practical and effective, and 

represents changing consensus on the domestic, regional, and international level on human rights 

protection.124 While the ECtHR in Banković expressly rejects an ‘evolutive’ approach to 

extraterritoriality,125 this has not prevented it from actually expanding the rules on extraterritoriality to 

ensure human rights judicial oversight in cases of detention, aerial shooting, occupying forces shooting, 

investigations into alleged unlawful shooting, and CIA extraordinary rendition procedures.126 Further, 

the rule that the ECHR only applies within the espace juridique of the Council of Europe was overruled 

in Al Skeini wherein it indicated that the ‘state agent authority and control’ test would apply outside its 

combined territorial space.127 The ‘object and purpose’ of human rights treaties is important in their 

interpretation and evolution of geographical protection. 

States represent a set of interests in international relations. The VCLT rules on state consent and intent 

aim to represent those interests. However, the VCLT should be construed as serving an additional 

purpose other than solely representing the interests of states. If the ‘object and purpose’ of a treaty is 

that a sovereign state authority is divested to an international organisation in order to ensure that a 

non-state actor’s interests are protected, the ‘object and purpose’ of particular provisions should 

accommodate the intentions, voice, and perspective of the objects, or constituent power, of that 

particular treaty. A conception of extraterritorial human rights adjudication as increasing democratic 

legitimacy when the constituent power is able to nominate itself to a site of governance, the legitimacy 

of which they accept as long as the individual has some influence in shaping those norms, is not 

antithetical to established rules of treaty interpretation under the VCLT.  The requirement that a treaty 

be interpreted in accordance with its ‘object and purpose’ can accommodate different perspectives on 

the content of the treaty. A presumption of extraterritoriality can be read as in conformity with ‘within 

its jurisdiction’ when an ‘object and purpose’ reading of jurisdiction clauses is adopted, in the same way 

that an ‘object and purpose’ reading may be defended as accommodating the actual approach adopted 

by human rights treaties today. The ‘ordinary meaning’ approach - whereby human rights courts 

accommodate jurisdiction clauses in conformity the public international law definition of jurisdiction, 
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despite the fact that they are two distinct concepts - is contrary to what is intended by the VCLT. Human 

rights treaty jurisdiction clauses can accommodate a presumption of extraterritoriality.  

5. Conclusion 
Extraterritorial human rights adjudication serves a democratic function by improving inclusivity and 

representation of extraterritorial groups of applicants - each group linked by their unique negative 

experiences of foreign, interventionist, state action. Rules on extraterritoriality continue to evolve as 

different factual circumstances emerge that courts identify as implicating human rights. Acknowledging 

the role extraterritorial human rights adjudication has played so far in diversifying our understanding 

of what constitutes a human rights violation, and its ambition in tackling some of the most politically 

contentious issues of our time, should serve to embolden future approaches and discourse on a 

potentially powerful tool of global governance.  


