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ADDRESSING THE IMPLEMENTATION CRISIS: SECURING REPARATION AND 

RIGHTING WRONGS 

 

 

1. Introduction 

 

An ‘implementation crisis’ afflicting human rights systems has been identified by many advocates 

(Open Society Justice Initiative 2010: 11), and a growing body of scholarship. Statistics have 

shown an apparently substantial (albeit decreasing) backlog of some 6,150 non-implemented 

judgments of the European Court of Human Rights (ECtHR) (Committee of Ministers 2019: 57); 

a non-implementation rate of some 60 per cent of the decisions of the Inter-American Court of 

Human Rights (IACtHR) (OSJI 2010: 65; Hillebrecht, 2014: Ch 3); and that more than half of the 

decisions of the African Commission on Human and Peoples’ Rights are not implemented 

(ACHPR) (OSJI, 2010: 94; Viljoen and Louw, 2007). Some of these figures are now rather 

outdated. This diagnosis prompted UN treaty bodies, regional Courts and Commissions, activists 

and governments alike to pay increased attention to the post-decision or judgment phase, focusing 

on the extent to which, and the reasons why, states implement, or fail to implement, reparations 

awarded by international treaty bodies and supranational courts.  

 

There has been a proliferation of studies advocating for the adoption of international and national 

mechanisms, including ‘national monitoring and implementation and reporting frameworks’ 

(NMIRF) (URG 2016). For their part, regional and international bodies are pursuing efforts to 

strengthen their mechanisms for ensuring redress for victims of human rights violations and to 

ensure the swift and effective implementation of their decisions. These include: innovations within 

the European Convention system to address violations arising from structural or endemic 

dysfunctions within states (pilot judgments) (Çalı and Koch 2014); judicial monitoring by the 

IACtHR and the recent establishment of a follow-up unit on compliance within the Court 
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(IACtHR Annual Report 2015: 55); amendments to the rules of procedure by the ACHPR 

(ACHPR 2019); the adoption of a monitoring and reporting process by the African Court of 

Human and Peoples’ Rights (ACtHPR) (ACtHPR 2019); and, as part of the Dublin process, 

measures to strengthen the UN treaty body system (OHCHR 2012).   

     

The inception of our Economic and Social Research Council (ESRC) funded ‘Human Rights Law 

Implementation Project’ (http://www.bristol.ac.uk/law/hrlip/),1 in 2015 came perhaps, with the 

advantage of hindsight, at the peak of interest in the implementation. Indeed, since then, attention 

has arguably started to wane in the light of other crises (political and financial) confronting the 

human rights systems, an increased skepticism about universalism and multilateralism, populism, 

and global trends and decrease in civil society space (Madsen, Cebulak, and Wiebusch, 2018, 198). 

As resources for these supranational bodies have become increasingly strapped, the strategies have 

become more acute. Is implementation and follow-up now, as two treaty body members suggested, 

‘over-rated’ and ‘secondary’ in light of more pressing priorities? One of the aims of this Special 

Issue is to insist that the answer to this question is an emphatic ‘no’. We hope to show, through 

these articles and practice and policy notes that implementation does indeed matter. It matters, 

not only to State authorities, litigants, civil society, supranational bodies and other stakeholders 

(Huneeus 2013, 5), but crucially to victims. It is essential to keep victims whose rights were the 

subject of the decision or judgment, as well as those who may be affected in the future, at the heart 

of the implementation process. This is not just to ensure that they obtain justice and future 

violations are prevented, but also because as the OHCHR note, ‘[w]hen applied to a person’s real-

life situation, the standards contained in international human rights treaties find their most direct 

application’ (OHCHR 2019). 

 
1 The project was in partnership with the Open Society Justice Initiative (OSJI) was carried out by leading 

human rights centres, the Human Rights Implementation Centre at the University of Bristol, the Human 

Rights Centres in Essex and Pretoria and individuals in the School of Law in Middlesex University. 

Members of the project team were: Rachel Murray and Debra Long (University of Bristol), Clara Sandoval 

and Paola Limon (University of Essex), Alice Donald, Philip Leach and Anne-Katrin Speck (University of 

Middlesex), Frans Viljoen, Augustin Some and Victor Ayeni (University of Pretoria) as well as colleagues 

from OSJI. Thanks go to all members of the team in providing detailed comments on this article as well as 

to Erika Dailey and Christian de Vos from OSJI. 

about:blank
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The Project started from the premise that human rights ‘systems’ are a complex web of interaction 

and interdependence between institutional actors, both domestic and supranational, each of which 

has different functions, expertise, competence, and claims to legitimacy – and none of which can 

secure the objectives of the ‘system’ alone, but only through their interrelationships, whether of 

collaboration, coordination, competition, or oversight (Huneeus 2015). Our Project focused on 

case-level compliance, a debate which has taken place within broader discussion on treaty level 

compliance. Scholarship has been both quantitative and qualitative, attempting to determine how 

and why implementation and compliance occurs (von Staden 2018), and differences between and 

within states. The literature has looked at various actors, including those entities, beyond the 

executive, that make up the state (Helfer 2008, 131; Huneeus 2011, 496). In addition, research has 

recognized the role of a variety of actors in monitoring implementation, such as civil society and 

social movements (Cavallaro and Brewer 2008; Hathaway 2002, 2007), national human rights 

institutions (Goodman and Pegram 2012), national courts (Huneeus 2011; Keller and Stone Sweet 

2008) and the development of networks and ‘pro-compliance partnerships’ among them 

(Hillebrecht 2014). 

 

Studies have examined particular courts and tribunals but, as Huneeus notes, what has been 

lacking is a study of different practices among international and regional bodies (Huneeus 2013, 

10). 

 

Our Project selected States in Africa (Burkina Faso, Cameroon and Zambia), the Americas 

(Canada, Colombia and Guatemala) and Europe (Belgium, Czech Republic and Georgia), and a 

number of decisions against them and then tracked the extent to which the State had implemented 

the reparations (whether recommended or ordered) by the relevant supranational body (namely, 

restitution, compensation, satisfaction, rehabilitation and guarantees of non-repetition (Murray 

and Sandoval, this issue). We included UN treaty bodies and courts and commissions at the 
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regional level, namely the ACtHPR and ACHPR, the IACHR and IACtHR, and the ECtHR.2 We 

were interested firstly in exploring the actors involved in implementation, their capacity, functions, 

interactions, attitudes and motivations, thereby capturing how the systems worked as a whole. 

Thus, we considered the way in which the mechanisms used by the different human rights bodies 

and courts to ensure redress for victims and to monitor the implementation of adverse decisions 

are cognisant of, and interact with, the domestic systems of compliance. We also aimed to capture 

both formal and informal processes in implementation, including, for example, not only the 

mechanisms established by the treaty bodies and political organs to follow-up on decisions and 

judgments and promote their implementation, but also the other softer, diplomatic and informal 

tools used by States and other actors (Dai 2005; Simmons 2002; Goldsmith and Posner 2005). This 

enabled us to explore theories on how international systems had been designed and the tools 

utilized to persuade or ultimately sanction State compliance and the relationship between different 

domestic forces (Helfer and Slaughter 1997; Moravcsik 1997). Secondly, our case-centred 

questions considered the various factors associated with particular decisions or judgments that 

influence different actors’ responsiveness to them, and thus ultimately (the prospects for) 

implementation (Franck 1990). This included the perceived legitimacy and authority of the bodies 

issuing including the nature and degree of specificity of the measures required to implement it, and 

whether such were welcomed or not by the domestic actors. 

 

We selected the three regions of Europe, Africa and Americas as each has established regional 

treaties and mechanisms for accepting complaints or communications (and therefore was one 

reason why no Asian States were involved in our project).3 Our choice of States was determined 

by a variety of factors. Firstly, we considered criteria relating to the treaty body or court issuing 

the decisions (such as the treaties that had been ratified by the State at the UN and regional level 

and the length of time that it had been party to the treaty; the acceptance of the complaints 

mechanism under both a UN and regional treaty; the number and frequency of decisions against 

 
2 A list of States and supranational bodies is set out in Appendix I. 
3 A list of the States, supranational bodies and decisions is provided in Appendix I. 
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the State; the diversity of the rights violated; and the level of engagement with the enforcement 

mechanisms) (Huneeus 2013; Staton and Vanberg 2008). Secondly, we looked at domestic 

political and socio-economic factors such as where the State was geographically in the region; the 

political background of the State and whether it was an established democracy, or post-conflict; 

whether it was a federal or centralised system; the existence or otherwise of a vibrant civil society 

including one which is knowledgeable of the international and regional human rights systems; as 

well as language (Hillebrecht 2012a 2012b; Cardenas 2007; Anaganostou 2010; Voeten 2014). 

Thirdly, our criteria included domestic mechanisms, legal traditions and other factors, 

encompassing the existence of national human rights institutions or parliamentary human rights 

committees as well as domestic mechanisms for implementation of decisions; civil and common 

law traditions and monist and dualist traditions (Huneeus 2011; Daly and Wiebusch 2018; Cali 

and Wyss 2009). Our final set of factors related to the feasibility of conducting research, namely 

whether the research team had contacts with national actors and would be able to work within the 

State and engage with them; our ability to speak relevant languages; and whether other research 

had already focused on the State. 

 

Our choice of cases4 was determined by the following factors: the types of rights arising in the case; 

the nature and complexity of the reparations ordered or required (for example, whether they 

required an individual measure such as release of an individual from detention or general measures 

such as legislative reform: indeed we purposefully selected cases that required both), their 

specificity and any financial implications; the type of decision (whether it was a judgment from a 

court or a decision of a treaty body); and the time that had elapsed since the decision was adopted, 

with an attempt to include both cases which had been closed, those pending, and those which had 

been adopted recently and several years (up to ten) previously. We also considered the ‘salience’ 

of the case, namely: the characteristics of the victim(s) (whether they were individuals, members 

of a minority group), their number and the alleged perpetrator (State or non-State actors); whether 

 
4 A list of the cases examined by our project is provided in Appendix II. 
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the victims were legally represented when submitting the case to the supranational body; and who 

submitted and then drove the case (whether it was the victim(s) or part of broader strategic 

litigation). 

 

By focusing on specific cases (up to ten for each State) the Project adopted a process-tracing 

approach seeking ‘to trace the path between a court decision and subsequent action by public 

authorities’ (Kapiszewski and Taylor 2013, 818; Bennett 2008; Bennett and Checkel 2015; Beach 

and Pedersen 2013). We gathered evidence around each of the reparations in each of the decisions 

and in so doing maintained a critical eye on the tools for assessing and ‘measuring’ 

implementation. We considered the timeline for each of these cases taking account of factors 

within and outside the State (Slater and Wong 2013). The timeline consisted of various phases. 

Firstly, the pre-decision/judgment phase: the political and social context, relevant legislation and 

case law and the context in which the application was initially made. The second phase considered 

the decision or judgment itself: the time at which the decision or judgment was made and how it 

was disseminated and to whom; other actors involved and any media attention, national and 

international, that its adoption may have received. Finally, we considered what happened post-

judgment, including the actions taken by the state authorities, if any; the processes which were 

triggered to respond to the decision or judgment; the engagement with the supranational body 

responsible for monitoring implementation; analysis and assessments by various actors including 

the supranational bodies themselves. 

 

This information was captured in a baseline study on each country and templates on each case. 

Baseline studies, compiled with the assistance of in-country liaison consultants, outlined the 

historical, socio and political context of the state; listed the relevant decisions/judgments adopted 

against it and identified related legislation and case law. They summarised documents of UN and 

regional treaty bodies and courts relating to each State and each decision or judgment, as well as 

any state authority responses to them. The baselines also provided information on the existence of 



 

7 
 

national human rights institutions, parliamentary committees and the breadth and ability of civil 

society organisations operating in the state. Academic or other studies which examined 

implementation of the decisions or judgments were also referenced. 

 

Taking our range of inter-related domestic and international factors, we adopted mixed-method 

research strategies (Ginsburg and Shaffer 2010) and combined desk-based document reviews. In 

addition, to the baseline studies, we conducted over 300 semi-structured interviews (with victims 

and their legal representatives, government representatives, parliamentarians, members of the 

judiciary, NHRIs, civil society and academics in the particular States as well as members of the 

courts and treaty bodies and their secretariats), in French, Spanish and English. National 

workshops were held with key interlocutors in the nine countries, and the research team held 

participant observations at international and regional courts and treaty body meetings. 

 

The process-tracing approach enabled us to consider both factors that were ‘internal’ to the case 

or decision/judgment, but also the broader context in which it arose. We could also see, 

conversely, if situations deteriorated, rather than improved, recognising the non-linear nature of 

implementation. By adopting this particular methodology and also by looking at the case 

chronologically we could take into account when state authorities acted, which then offered some 

information on whether this had occurred as a result of the decision or judgment, perhaps even 

before it was finally adopted (an ‘anticipatory’ approach). This issue of causality, namely that the 

behaviour of the state authorities had been caused by the decision or judgment  (Kapiszewski and 

Taylor, 2013, 804; Shany 2012, 3) we explored in depth, recognizing however, that ‘states may 

implement judgments in order to achieve compliance; however, compliance can also exist without 

implementation’ (Baluarte and de Vos, 2010, 13), can be ‘fortuitous or coincidental’ (Hawkins and 

Jacoby, 2010, 39). The choice of a case-level methodology enabled us to avoid the difficulties noted 

by Huneeus given that ‘when a state complies with a court judgment, we know that it has 

affirmatively chosen to continue its noncompliant behavior, or it would have desisted before the 
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litigation. And we know that, subsequent to the ruling, it affirmatively chose to conform to the 

ruling’. (Huneeus 2013, 5; see also Hawkins and Jacoby 2010, 40; Cali and Wyss, 2009, 2). Our 

timelines for each case enabled us further to acknowledge the temporal element in identifying and 

assessing implementation (Kapiszewski and Taylor, 2013, 816) 

 

These factors determined our choice to examine implementation and not compliance.  

‘Implementation’, we defined for the purpose of our Project as the process by which individual or 

collective measures are taken (through legislation, judicial decision, administrative action, 

executive decree, or other steps) to give effect to an adverse judgment or decision. ‘Compliance’ 

we understood as a status that is attained if and when a State’s law and practice has been brought 

into line with the requirements of the judgment or decision. Compliance is thus the outcome of 

implementation: a State implements a decision or judgment in order to ensure that it is in 

compliance with its obligations. We acknowledge, however, that ‘execution’ is employed in the 

European system, in particular, and is a narrower term than both ‘implementation’ and 

‘compliance’, referring to the formal processes as set out in the relevant treaties and rules of 

procedure. 

 

Thus, the Project examined at the ‘micro’ level the formal and informal processes by which 

international norms become salient at the domestic level and are appropriated by different 

domestic actors – and whether this has positive or negative effects for the process of 

implementation. The qualitative methodology we selected enabled us to capture these more fine-

grained processes, as Donald and Speck discuss in the European context in this issue. 

 

The contribution of our Project comes from our evidence-based focus on case-level compliance, 

which moves beyond previous studies and literature on implementation in both scale and depth. 

It enabled us to delve deeply into the processes occurring at the national level through the lens of 

decisions that encompassed different political moments, rights, reparations and victims. We did 
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not aim to compare the performance of different States, recognizing that ‘data-rich nature of 

process tracing may raise doubts about the legitimacy of comparison across cases’ (Kapiszewski 

and Taylor 2013: 818). 

 

Some caveats should be mentioned. There were challenges collecting information on the extent to 

which the State has implemented these recommendations; for example, in some instances, we 

were unable to find or speak with the victims. In addition, there were some cases where we 

obtained information from one source (e.g. the government or the complainant), but we were 

unable to verify that information with the other party or from other sources. In such instances, 

every effort as made to triangulate data from additional primary or secondary sources. There were 

also issues with the lack of transparency and accessibility in some of the supranational systems 

(such as the ACHPR which does not systematically publish data on the measures that the state has 

taken to implement particular decisions). This caused difficulties in accessing data.  

 

The articles in this Special Issue are one product of the Project and aim to capture examples with 

respect to the role of various actors, illustrated with our rich data from the cases we have been 

examining. 

 

‘Monitoring, Cajoling and Promoting Dialogue’ (Sandoval Leach and Murray) examines the 

different roles supranational bodies can play in monitoring implementation. It explores their use 

of different tools and their respective effectiveness in fostering, cajoling or enforcing 

implementation. Our findings highlight the importance of these bodies enabling dialogue with the 

state authorities and between the parties at various stages, through the use of various means such 

as hearings and meetings. Yet it also recognizes that there may be times ‘when going gets tough’ 

and other more coercive methods may be needed such as submission to a supranational court or 

use of political bodies or infringement proceedings (in the European system). The article calls on 
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supranational bodies to consolidate their interaction with stakeholders, such as civil society 

organisations and NHRIs, in order to facilitate processes at the national level. 

Our focus on case-level implementation enabled us to identify the state actors involved and the 

technical and bureaucratic processes that were needed to implement various reparations. The 

findings are set out in ‘Behind the State’ (Murray and de Vos) and conclude that implementation 

at the national level has to be a multi-faceted process. Drawing upon research by Huneeus and 

others, of the importance of disaggregating the state and recognizing the different roles and 

additional complexities of engaging with not just the executive, but also parliament and the 

judiciary, (Huneeus 2011, 496; Helfer 2008, 131) we take this further by underscoring the 

importance of clear lines of responsibility being determined. We map out the diverse range of 

national mechanisms that exist in the nine states in our Project, some in the form of coordinating 

committees which could be considered to be a ‘National Monitoring (and Implementation) and 

Reporting Framework (NMIRF)’ of the type advocated by the OHCHR and others, namely 

government-convened national bodies to coordinate implementation of decisions and judgments 

(as well as other forms of engagement with supranational bodies such as state reporting and UPR 

(OHCHR, 2012). They illustrate that while coordination is essential, and indeed these bodies can 

fulfil a useful role, they are not the panacea. Examples are given of those which fail to function 

effectively, lack transparency or have insufficient political gravitas. Yet reparations will inevitably 

require other bureaucratic procedures to be employed in order to be implemented and, as the article 

discusses, these were not always triggered simply by the adoption of the international decision or 

judgment. We therefore consider how these occurred and ways in which these technical processes 

could be more easily facilitated to ensure that the burden does not fall on the victim to initiate or 

take the lead on implementation. 

 

Our second paper on the domestic level (Donald and Speck, this issue) the causal link between the 

judgment and actions by state authorities. It does so through through the lens of two sets of 

judgments adopted by the ECtHR on prisons and discrimination. It examines the dynamics at play 
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not just among state actors but also the influence of others, and by tracking the non-linear nature 

of implementation through our timeline methodology. The conclusions stress the importance of 

placing implementation in a longer timeframe and highlight the different reasons how, when and 

why state authorities choose to act as they do. 

 

One can discern a presumption in the literature and practice of supranational bodies that greater 

specificity may increase implementation (Keller and Marti 2016, 829; Leach 2013, 142; Staton and 

Vanberg 2008; Cali 2018). As our paper on reparations and specificity explores (Murray and 

Sandoval, this issue), our case analysis reveals that specificity can be seen in different ways, not 

just in detailing the content of the reparation but also the deadlines that might be imposed, who 

are the beneficiaries and which state actors should take responsibility for the implementation of 

the reparations. We call for greater thought to be given by litigants and supranational bodies when 

they are crafting reparations. Factors that have been taken into account when determining these 

different forms of specificity include the degree of discretion that may be accorded to the state 

authorities in deciding how reparations should be implemented (and this can vary from state-to-

state), as well as the role that the supranational body sees itself playing. 

 

Donald Long and Speck’s article maps out how supranational bodies assess implementation: what 

information is gathered and how that is then interpreted, including categorizing the status of 

implementation. It explores the resources available to the supranational bodies to conduct these 

exercises and how transparent, proactive or reactive they are to what is happening. 

Recommendations are made to supranational bodies to provide more guidance on how CSOs and 

others can engage more effectively with them in submission of appropriate information on the 

measures states have taken; to recognize the range of (both positive and negative) consequences of 

categorization; and to prioritise their mandates on monitoring implementation. It reiterates the 

interplay between the supranational and national levels and that implementation is a ‘shared 

responsibility’. 
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These articles are complemented by Practice and Policy Notes from a variety of actors who have 

direct experience of attempting to implement, monitor implementation, or encourage others to do 

so. They speak from rich experience as victims (Molina Theissen, this issue), government officials 

(Schorm, this issue), parliamentarians (le Borgn’, this issue), judicial officials (Lambrecht, this 

issue), officials within treaty and monitoring bodies (Abi-Mershed; Kioko; Saavedra Alessandri; 

Speck, Drzemczewski, Giakomopoulos, O’Boyle; Fox Principi, this issue), members of national 

human rights institutions (Solano Carboni, this issue), and civil society activists and litigants 

(Maldonado Urbina; IHRDA; Dailey; Kogan, this issue). As detailed at further points below, this 

Special Issue is but one product of the project and our team have already produced additional 

academic outputs (Donald and Speck 2019; Murray 2019; Murray et al 2017; Some 2020; Viljoen 

2020 and Long 2020), and practitioner outputs (such as comments on the draft revisions of the 

African Commission’s Rules of Procedure, developing a strategy for implementation for the 

Institute for Human Rights and Development in Africa, and submission of amicus briefs5), with 

additional outputs to follow (e.g. Murray and Sandoval, forthcoming). 

 

 

2. Our findings and implications for practice 

 

Underpinning all of our articles, practice and policy notes are a number of themes.  

 

2.1. Victims should be at the heart of the implementation processes 

 

Victims should be at the centre not only of litigation processes but also implementation (Theissen, 

this issue) and their participation, and those of their representatives, are ‘highly relevant to 

successful implementation’ (Abi-Mershed, this issue). Although we saw in many of the systems 

 
5 These are available on the project’s website: www.bristol.ac.uk/law/hrlip  

about:blank
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that victims were involved in the determination of the content of the reparations, negotiations over 

their implementation, and assessment of their monitoring (Murray and de Vos, this issue), this was 

by no means consistent, nor a given (Sandoval, Leach and Murray, this issue; Donald, Long and 

Speck, this issue). 

 

Crucially, as our article (Murray and de Vos, this issue) explains, in some instances 

implementation would not have occurred had it not been for the actions of the victims. This is far 

from ideal: whilst the domestic and supranational levels should ‘not only involve the victims, but 

should respect their centrality, needs and wishes’ (Abi-Mershed, this issue), implementation 

should not have to be initiated by them in order to be achieved. 

 

 

2.2. Are States more likely to implement judgments from international courts than 

quasi-judicial bodies? 

 

The supranational bodies included in our Project adopt ‘views’ (UN treaty bodies, Inter-American 

Commission), ‘decisions’ (ACHPR) which contain ‘recommendations’ on reparations; and 

‘judgments’ (IACtHR and ECtHR) or ‘judgments on the merits’ of the ACtHPR, which sometimes 

contain the reparations, but can also be elaborated upon further in a separate ‘Ruling on 

Reparations’. One of the issues we explored in our research was the extent to which judgments of 

courts are more likely to be implemented than the decision of a quasi-judicial body (see Murray 

and de Vos, this issue). 

 

We found that the assumption that a legally binding judgment will result in greater implementation 

masks the complexity of perceptions of the body issuing that decision, its legitimacy and 

credibility. Whilst this is in line with other research (Huneeus 2011), our cases go further in 

illuminating the rationale given by State authorities for their responses to particular rulings or 



 

14 
 

decisions. In one example, a government official informed us with respect to a judgment from a 

supranational court and a decision from a UN treaty body, ‘the level of the decision does not 

matter’ but ‘if there was a choice to be made’, the implementation of the court ruling would take 

priority. However, quasi-judicial decisions were not always subordinate or less important, and in 

fact how ‘judicial’ the supranational body was considered to be in its approach, in terms of 

stringently following its own procedures, applying its deadlines, and giving detailed reasoning, 

influenced how some State authorities reacted to it (ACHPR 2017). Further, the geopolitical 

context can play a part, with some (although not all) government officials we spoke with in two 

African States indicating to us that they would be more inclined to react to a decision from a UN 

treaty body than one from a regional body. They attributed this to the government being 

‘uncomfortable to see that it is not well appreciated by the UN’, or because they perceived the UN 

bodies to have greater powers in terms of monitoring implementation of their decisions. 

 

 

2.3. Implementation should not be conflated with effectiveness of the supranational 

body 

 

As noted above, our Project examined implementation, rather than compliance. ‘Impact’ describes 

the wider repercussions of a judgment/decision within the respondent state (and perhaps even 

beyond it). It goes beyond strict matters of implementation and compliance to include broader 

changes to (among other things) social attitudes and public discourse that result from a ruling, or 

cumulatively from successive rulings. While such effects may result from remedies requiring 

guarantees of non-repetition, they may also include unforeseen effects (Engstrom 2018; Rodríguez-

Garavito 2011). Our project focused on implementation, yet we recognised that a decision or 

judgment may be (formally) implemented and complied with (e.g. inasmuch as it led to a change 

in, say, domestic case law or prompted the amendment of legislation and/or administrative 

practices), and yet not exert substantial ‘impact’ (e.g. since these changes did not have the desired 
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effect in practice or passed unnoticed within the respondent state). Conversely, a ruling may not 

be (or may be only partially) implemented and yet have significant impact (e.g. because it is taken 

up by civil society or political actors to legitimise and invigorate a domestic reform agenda, or to 

re-frame an issue as a ‘human rights’ problem).  

 

As noted above, we were aware that determining a causal link between the behaviour of the State 

and the decision or judgment is difficult, a factor which determined our choice of process-tracing 

methodology. Our conclusions highlight there are various drivers for implementation and they 

may or may not come from supranational forces in any given case (Donald and Speck, this issue; 

Sandoval, Leach and Murray, this issue). Furthermore, there are important distinctions between 

implementation and compliance, on the one hand, and ‘effectiveness’ on the other (Hawkins and 

Jacoby 2010: 14; Helfer 2013: chapter 21; Raustiala 2000: 387; Engstrom 2018). For instance, 

while we did not examine effectiveness per se, we acknowledge that the causal link between the 

decision or judgment and any action by the State may be a factor in capturing the effectiveness of 

the supranational body in fulfilling their statutory tasks of adjudication and/or monitoring 

implementation. Indeed, we saw some evidence, for example, with respect to the decisions of the 

ACHPR, that the extent to which the State was considered to have implemented the decision was 

viewed as a measure of the Commission’s effectiveness. Consequently, there may even be a 

disincentive for the supranational body to make public information on implementation of their 

decisions in case they face criticism for failing to enforce them (Donald, Long and Speck, in this 

issue). 

 

Relatedly, the role of the various supranational bodies, in terms of monitoring implementation, 

varies significantly, whether this is the actual treaty body or court that adopted the decision, or 

policy organs at the regional levels, as our findings show (Sandoval, Leach, Murray, this issue). 

They can range from not having any role in the post-decision phase, to perhaps gathering 

information; reporting to other authorities or making public what the State has done; facilitating 
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dialogue with the parties; providing assistance and guidance in determining what specific action 

should be taken to implement the reparations; to making an assessment on whether the State has 

done enough; and ultimately attempting to use tools to enforce the decision or judgment (Murray 

et al 2017). The supranational treaty bodies and courts may carry out none, one or several of these 

tasks. This needs to be borne in mind when assessing the ‘effectiveness’ of their role. 

 

Thus, conflating implementation of decisions and judgments with the effectiveness of the 

supranational body is unhelpful. For example, while there is a desire for statistics which give an 

indication of the level of implementation, our research finds that these fail to capture the 

complexities of the necessary time, procedures and actors that may need to be involved in 

implementing a decision (Donald, Long and Speck, this issue).  

 

2.4. Monitoring implementation should be seen as integral to supranational bodies’ 

mandates, not a ‘hobby’ 

 

Our Project found that supranational bodies that monitor implementation of their own decisions 

or judgments have sometimes seen implementation as an ‘add-on’ and an inconvenient one at that, 

requiring separate units and staffing (Sandoval Leach and Murray, this issue). Yet, we underscore 

the importance of implementation being seen as a crucial element in a supranational body’s 

mandate and assert that instead it should be prioritized and not considered as simply a ‘hobby’ 

(Donald Long Speck, this issue). 

 

Consequently, if supranational bodies are to give implementation the attention it deserves, it was 

clear that more resources need to be provided to their secretariats to enable them to fulfil these 

roles (Donald and Speck, this issue; Donald Long and Speck, this issue). 
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2.5. Understanding of the domestic landscape, its mechanisms and procedures 

 

There needs to be a better understanding of the domestic landscape: the political factors at the time 

the decision is adopted that may ‘push or pull’ the State to react (Franck 1990), and the availability 

of relevant mechanisms and procedures to ensure reparations are implemented. As we note 

(Murray and de Vos, this issue) a decision or judgment directed simply at the state, and processes 

which attempt to measure implementation (Donald Long and Speck, this issue) often fail to 

capture the challenges faced by those elements of the state (such as parliament or the judiciary) 

which are independent of the executive. In addition, each reparation is likely to require the 

involvement not only of various actors but also bureaucratic processes which have different trigger 

points (Murray and de Vos, this issue).  

 

A recognition of the complexity of this domestic landscape can assist litigants and victims when 

they are drafting pleadings on reparations. In addition, it may also enable those supranational 

bodies who subsequently have to determine them, to craft the reparations so as to ensure that 

national monitoring is taken into account whether through on-going conversations with the state 

(Sandoval Leach and Murray, this issue) or through entrepreneurial approaches such as in the 

Kilwa case requiring the state to create domestic structures for monitoring (IHRDA, this issue). 

 

 

2.6. Untapped potential and missed opportunities 

 

Our research found for each of our cases it was apparent who had played a key role so far in their 

implementation, and in the monitoring of such. Yet placing the decision or judgment in the 

broader landscape in terms of the availability of other actors or mechanisms (both domestic and 

international) that could play a role, revealed considerable untapped potential (Murray and de Vos, 

this issue; Sandoval Leach and Murray this issue). The supranational bodies have developed some 
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innovative tools, the quasi-judicial bodies’ broader mandates provide them with powers of 

promotion, including visits to States, use of State reporting procedures, resolutions, 

implementation hearings, among others, and offer mechanisms to keep the decision on the radar 

and request information from the State. While some litigants and CSOs have indeed employed 

these, we also saw that a significant number of these tools are not used systematically or 

consistently. Further, whilst other work (UPR Info, 2014: 69; UN Development Group, 2017) and 

some of those we spoke with talked of the important role that could be played, in particular, by 

parliaments and NHRIs at the national level, and other bodies at the supranational level (whether 

they be the political organs of the African Union, Organization of American States; the 

Parliamentary Assembly of the Council of Europe, or the UN special procedures and the UPR), 

these were again not consistently or strategically utilised. Hence there are still considerable 

opportunities and spaces within the supranational bodies themselves and with others in the system 

that can be employed to enhance implementation (Sandoval, Leach Murray, this issue). 

 

We saw many opportunities for stakeholders such as CSOs, NHRIs and others to impact on 

implementation, whether through the ways in which they draft their submissions on reparations 

(Murray and de Vos, this issue; Murray and Sandoval, this issue), to providing information to the 

supranational bodies on what states have done and proposing solutions or ideas for how to move 

things forward (Donald Long and Speck, this issue). Yet more needs to be done to make them 

aware of such opportunities and encourage their use. 

 

 

2.7. Opportunities for dialogue 

 

Although there may be times when a more coercive approach is needed in order to ensure 

implementation (Sandoval, Leach and Murray, this issue), many whom we spoke with, both 

representatives of State authorities, victims and others were principally, and certainly at first, 
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seeking a dialogue or some engagement post-decision over how the reparations should be 

implemented. Dialogue may be needed between the parties, with other national actors and may, 

or may not, involve supranational bodies. The role of those supranational bodies, whether they be 

political, judicial, or quasi-judicial, in facilitating this dialogue varies depending on the particular 

system. Innovative cooperation agreements, for instance, between supranational bodies and 

NHRIs (as has been done by the IACtHR) can permit ‘the creation of spaces for dialogue and 

agreement between the State and victims’ (Saavedra, this issue); and indeed hearings (Sandoval 

Leach and Murray, this issue) and friendly settlements in the Inter-American system have proved 

particularly effective in this regard (Abi-Mershed, this issue).  

 

Relatedly, the degree of discretion accorded to states by the monitoring bodies depends, we found, 

in part on what role the supranational body perceives for itself and who it considers, ultimately, 

may be best placed to elaborate on how a decision or judgment should be implemented. As Murray 

and Sandoval argue (this issue) the specificity of reparations should be perceived not only in terms 

of the content of the reparation itself but also any deadlines set, the beneficiaries and who is 

responsible, within the state, for its implementation. 

 

 

2.8. Implementation is dynamic and iterative 

 

As Donald and Speck explain through the trajectory of cases in Belgium and the Czech Republic 

(Donald and Speck, this issue), implementation can take months or even years to be achieved and 

is non-linear. While there is often a presumption that it will continue to improve over time, we 

also saw several examples of backward steps where situations deteriorated and where compliance 

was fragile or temporary (Donald and Speck, this issue). 
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Implementation also depends on the complexity of the measure at stake: for some reparations it 

may take little time to be implemented, for others it may take considerably longer. These factors 

have implications for how and when implementation is measured (see Donald Long and Speck, 

this issue). Furthermore, as Donald and Speck (this issue) illustrate in their examples, our case-

tracking methodology revealed that the process of implementation can be punctuated by 

extraneous developments, not related to the ruling itself, which cause windows of opportunity to 

open and close. The expectations of victims will need to be managed in this process. 

 

3. Conclusion 

 

We remain hopeful and convinced that the defence of human rights through submission of cases 

to supranational bodies and the implementation of the decisions ‘remains a worthy imperative’ 

(Human Rights Watch 2019: 13). Whilst we cannot be complacent, we were heartened to find, 

while gathering the evidence around each of the reparations in the decisions and judgments, that 

for a number of cases there has been more implementation than may be visible or at first appeared. 

We found examples of implementation where the state authorities had not made this known. In 

one instance this was deliberate: ‘it is going to encourage others to complain more in the hope that 

they will receive millions like others. This would make us hesitate to publicise’, as one government 

representative informed us. In other cases, it was because the processes to gather the information 

and make it public were not there (Murray 2019).  

 

As the rhetoric in the global and many national environments tends towards a reduction in support 

for human rights standards, mechanisms, and hostility towards them increases, our findings stress 

that implementation is most certainly occurring and that State authorities, victims, and the broad 

range of stakeholders at the national and international levels still consider this to be a worthwhile 

endeavour and one in which they are prepared to invest. 
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