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College. I am very grateful to Professor Michael Ford QC and Professor Sarah Green for 

critical comments on a draft. 

 

 

I INTRODUCTION 

 

In what circumstances should workers be entitled to enforce their legal rights in a court of law 

where the legal claim is somehow tainted by criminal activity? In Okedina v Chikale the Court 

of Appeal considered the effects of the illegality doctrine on a migrant worker’s contract claims 

in circumstances where she did not have a ‘right to work’.1 These claims included unfair and 

wrongful dismissal; unlawful deductions from wages by reference to her contract and the 

National Minimum Wage Regulations 1999; unpaid holiday pay; other breaches of the 

Working Time Regulations 1998; and a failure to provide written particulars and itemised 

payslips. Many of these rights are based in protective legislation.  

 

For the purposes of the illegality doctrine, these statutory rights are currently characterised as 

‘contractual’ and therefore subject to the specific rules and principles that determine the effects 

of illegality on contract claims. There is a degree of artificiality in this characterisation exercise 

for these rights are based in statute, not contract. For example, it is unclear why unfair 

dismissal is not equally amenable to being treated as a statutory tort. The characterisation of 

the statutory rights as contractual in Okedina was not scrutinised by the Court of Appeal, but 

was instead treated as self-evident. This would seem surprising, at least as regards paid 

annual leave and other working time rights. For example, the right to paid annual leave is a 

fundamental social right that is the worker’s right automatically and unconditionally.2 It 

would appear to have an existence that is largely independent of the work contract. Although 

this area of law is in a state of flux and uncertainty at the current time, the characterisation 

matters because it may be the case that tort claims are analysed differently from contract claims 

under the illegality doctrine. In practice, the illegality doctrine tends to operate more harshly 

for contract claims, perhaps reflecting a judicial concern that the enforcement of the contractual 

right permits the claimant to profit from her own wrongdoing. For the purposes of illegality, 

 
1 Okedina v Chikale [2019] EWCA Civ 1393. 
2 See Case C-173/99 R v Secretary of State for Trade and Industry Ex p BECTU [2001] ECR I-
488. Nor is the right lost on the death of the worker. For discussion, see M Ford, ‘The EU 
Charter of Fundamental Rights and Working Time: Bauer, Kreuziger and Shimizu before the 
Grand Chamber’ (2019) 5 International Labor Rights Case Law 242. 



we know that discrimination claims are treated as tort claims. Since most statutory employment 

rights are treated as contractual, Okedina is of great practical significance in assessing the 

impact of the illegality doctrine on employment rights. 

 

Unusually for these types of case, the claimant in Okedina had not committed a criminal 

offence. In fact, she had no knowledge that it was unlawful for her to work because she had 

been falsely reassured by her employer that her application for a visa extension was in hand. 

The employer had breached the provisions of sections 15 and 21 of Immigration, Asylum and 

Nationality Act (IANA) 2006, which penalised those who employed an employee in 

circumstances specified in the legislation. The criminality was that of the employer, not the 

employee. The question for the court was whether these statutory penal provisions could be 

relied upon by the criminal party – the employer – to bar the contractual claims of the innocent 

party – the employee. In an important judgment, the Court of Appeal determined that neither 

statutory nor common law illegality operated to bar the employee’s claims. 

 

The operation of the illegality doctrine and its impact on migrant workers has received much 

attention. To date, much of that attention has focused on the tort claims of the migrant in 

discrimination law, and the liberalisation of the legal test in Hounga v Allen.3 Okedina is the 

first significant appellate case to examine the contract claims of migrant workers without a 

right to work since the landmark decision of the UKSC in Patel v Mirza.4 The area of contract 

claims is one that has tended to operate particularly harshly against migrants without a right to 

work.5 

 

In Patel a nine-member panel sought to resolve the conflict between different UKSC judgments 

on the correct test for illegality. Patel, the claimant, paid sums totalling £620,000 to Mirza, the 

defendant. This payment was made under an agreement whereby the defendant agreed to use 

the money to bet on the movement of shares, using inside information. The offence of insider 

dealing is contrary to section 52 of the Criminal Justice Act 1993. When the anticipated 

information did not materialise, Mirza refused to pay the money back to Patel. Patel sought 

restitution of the money in a claim for unjust enrichment. The question for the Supreme Court 

was whether his unjust enrichment claim was barred for public policy under the illegality 

doctrine.  

 

All the judges agreed that Patel was entitled to restitution of the moneys paid over pursuant to 

the illegal agreement. A majority of nine Justices of the Supreme Court set down a balancing 

methodology for approaching the illegality defence in English private law. Lord Toulson’s trio 

consists of the following considerations set out in the pivotal paragraph 101 of the judgment:  

 

 
3 Hounga v Allen [2014] UKSC 47, [2014] 1 WLR 2889. 
4 Patel v Mirza [2016] UKSC 42, [2017] AC 467. 
5 A. Bogg, ‘Illegality, Public Policy, and the Contract of Employment’, in Mark Freedland and 
others (eds), The Contract of Employment (Oxford, OUP, 2016) chapter 19. 



a) considering the underlying purpose of the prohibition which has been transgressed, 

b) considering conversely any other relevant public policies which may be rendered 

ineffective or less effective by denial of the claim, and c) keeping in mind the possibility 

of overkill unless the law is applied with a due sense of proportionality.6 

 

While Patel was not directly concerned with irregular migrants’ legal claims, Lord Toulson’s 

judgment reveals a particular sensitivity to this issue. This was reflected in the choice of 

comparative examples used to support his general approach. Lord Toulson referred 

approvingly to case law from Canada and the US where the courts have adopted a more 

protective approach to migrants’ legal claims. The first decision was Still v Minister of National 

Revenue, where the Federal Court of Appeal in Canada balanced the policies underlying the 

immigration legislation against the policies underlying the Unemployment Insurance Act 

1985.7 The claimant, although acting in good faith, had been employed without a valid work 

permit. The Court concluded that it would have been disproportionate to bar her claim for 

unemployment insurance in these circumstances, effectively treating the ‘worker protective’ 

legislative policy underlying the unemployment insurance legislation as overriding any 

countervailing policy of immigration control.  

 

The second decision was the New York Supreme Court decision in Nizamuddowlah v Bengal 

Cabaret Inc.8 In circumstances not dissimilar to Hounga, the plaintiff was induced to work 

illegally in the defendant’s restaurant, in the expectation that the employer would secure the 

plaintiff an appropriate visa for him. Eventually, the plaintiff obtained the relevant visa by his 

own efforts, but in the meantime had not been paid for 20 months. The judge awarded the 

plaintiff a payment under quantum meruit, calculated by reference to the statutory minimum 

wage. This was upheld by the New York Supreme Court, on the basis that ‘deprivation of 

compensation for labor is not warranted by any public policy consideration involving the 

immigration statutes’.9 Elsewhere in his judgment, Lord Toulson recognised the realities of 

economic pressure and vulnerability of employees that provided the context to many of the 

employment cases concerned with illegality.10 He also observed that many of the employment 

cases had been ‘unduly harsh’ on employees.11 

 

Patel has provoked strong reactions from friends and critics alike. One of the foremost 

defenders of the Patel approach, Professor Burrows, has described the case as heralding a ‘new 

dawn’ for the general law on illegality.12 In his view, it replaces complex and unpredictable 

 
6 Patel (above, n 4) [101]. 
7 Still v Minister of National Revenue (1997) 154 DLR (4th) 229; and see Lord Toulson’s discussion, Patel 
(n 4) [58]–[61].  
8 Nizamuddowlah v Bengal Cabaret Inc (1977) 399 NYS 2d 854. 
9 Nizamuddowlah v Bengal Cabaret Inc (1979) 415 NYS 2d 685 discussed in Patel (n 4) [66]. 
10 Patel (n 4) [35], [37]. 
11 ibid. [23]. 
12 A. Burrows, ‘A New Dawn for the Law of Illegality’, in S. Green and A. Bogg (eds), Illegality 
after Patel v Mirza (Oxford, Hart, 2018) chapter 2. 



rules with transparent balancing aimed at securing just and proportionate outcomes in 

individual cases.13 Does Okedina represent a ‘new dawn’ or a ‘false dawn’ for the contract 

rights of migrants working without a right to work? 

 

There are three distinct issues that were left unresolved by Patel, and Okedina certainly 

represents an advance in our understanding of some of those issues. The first issue is whether 

Patel applies across all private law claims or whether it is restricted to claims in unjust 

enrichment. Okedina treats Patel as directly relevant to contract claims, and this is to be 

welcomed. Since most statutory employment claims are now treated as ‘contract’ claims under 

the illegality doctrine, including unfair dismissal and minimum wage claims, exposing this to 

the worker-protective influence of Patel is a positive step. Furthermore, developing a common 

framework of principle across all private law claims will promote consistency in the 

development of the illegality doctrine by removing some of the arbitrariness generated by 

having different rules applying to different types of claim. This is particularly important in the 

employment context where the ‘contract’ characterisation of statutory rights can sometimes 

seem rather strained, and the boundary between tort and contract rather elusive. 

 

The second issue is whether Patel has any relevance to the doctrine of statutory illegality in 

contract. Statutory illegality is a special doctrine that relates specifically to contract claims, and 

it describes a situation where a statutory penal provision is treated as prohibiting contract rights. 

It usually arises where a specific form of conduct is criminalised by statute, for example selling 

widgets, and the court then reads the statute as prohibiting contracts to do the very thing that is 

criminalised (contracts of sale for widgets). This is a difficult issue and this is reflected in 

ongoing disagreement in the academic literature. Underhill LJ does not discount the relevance 

of Patel to statutory illegality, although ultimately he engages in a more conventional approach 

to statutory construction. While this conventional approach gets the court to a desirable result 

in Okedina itself, I will suggest that it might not do so in a situation where both parties have 

committed criminal offences under the new Immigration Act (IA) 2016 regime.  

 

The final issue is how far existing authorities on common law illegality in contract must be 

revised in light of Patel. Common law illegality is based in public policy. The court assesses 

whether a private law claim connected to illegal conduct should be enforced by the court, and 

it does so by balancing public policy considerations for and against the denial of enforcement. 

The effects of the illegality on the legal claim are therefore determined under the common law 

rather than treated as flowing from the statutory prohibition itself. Should Patel be regarded as 

superseding the existing rules on common law illegality so that courts should now apply the 

‘trio’ of considerations from para 101 directly to the facts? Or should Patel simply be regarded 

as an abstract rationalisation of the existing precedents on common law illegality? Underhill 

LJ favoured the latter minimalist approach. 

 

 

 
13 Ibid. 38. 



II THE SIGNIFICANCE OF PATEL FOR STATUTORY ILLEGALITY IN 

CONTRACT 

 

Statutory illegality contemplates the situation where a statutory offence, usually involving the 

imposition of a criminal penalty, expressly or by implication prohibits a category of contracts 

made in contravention of the statute. It is the statute itself that gives rise to legal effects on the 

enforceability of the contract, because those legal effects are treated as attributable to the 

intention of Parliament.14 In this respect, statutory illegality is distinct from common law 

illegality. In common law illegality, the effects of the illegality on the claimant’s contractual 

rights are determined by the common law doctrine based on public policy. This is so even 

where the relevant illegality is based in the violation of a statute, as will often be the case. For 

example, many cases of revenue fraud might be prosecuted using the general fraud offences in 

the Fraud Act 2006. As general criminal offences, there is nothing in these crimes that would 

indicate a further legislative intent to prohibit contracts of employment. By contrast, where a 

criminal offence specifically criminalises the activity of working without a ‘right to work’, it 

might be easier to infer that the legislature intended thereby to prohibit employment contracts. 

This would be described as ‘implied statutory prohibition’, and it can be distinguished from 

those rare cases where the contracts are expressly prohibited in the statutory offence. 

 

The main substantive issue in Okedina was the operation of statutory illegality, and the implied 

prohibition of contracts where – unusually – the relevant criminality was that of the employer 

rather than the employee. In examining these issues, Underhill LJ considered the existing case 

law on contract claims of migrants without a right to work. He regarded those authorities as of 

limited assistance to Okedina itself, not least because those earlier cases involved situations 

where the employee herself had committed a criminal offence. Having discounted the 

relevance of those employment cases, he proceeded to apply principles of statutory 

construction derived from general private law. On the specific facts in Okedina, he concluded 

that there was no implied prohibition. Unfortunately, that reasoning may point to the opposite 

conclusion where both parties to the contract had committed a criminal offence, as seems 

likelier to be the case under the IA 2016. Finally, Underhill LJ recognised that Patel was 

relevant to statutory illegality, though appeared to suggest that it would always be convergent 

with the outcomes generated by a more conventional approach to statutory construction. Each 

feature of Underhill LJ’s reasoning will now be examined in more detail. It should be 

emphasised that, despite some points of disagreement between us, this is an analytically 

powerful intervention in an area of great legal complexity. 

 

 

 

 

 
14 For discussion, see RA Buckley, Illegality and Public Policy, 4th edn (London, Sweet and Maxwell, 
2017) para 1-11.  



The existing case law on statutory illegality in ‘right to work’ cases 

 

The contract claims of migrants working without a right to work have often been treated as 

barred by the illegality doctrine. While Hounga represented a liberalisation of the illegality 

doctrine in relation to tort claims, the pre-Patel authorities have tended to treat the migrant’s 

criminality under the immigration legislation as fatal to contract claims. It was unsurprising, 

therefore, that the employer in Okedina should argue that the strict approach to contract claims 

in these older ‘right to work’ cases supported a strict application of statutory illegality in 

Okedina itself. There were three cases of particular importance,15 and the cogency and 

relevance of each of them was examined by Underhill LJ in his judgment: Zarkasi v Anindita,16 

Blue Chip Trading Ltd v Helbawi,17 and Hounga.18 Unfortunately, the handling of these 

authorities by the Court of Appeal may add further confusion to the already opaque body of 

law on statutory illegality. 

 

Prior to Okedina, the leading case on statutory illegality for migrants without a right to work 

was Zarkasi. The claimant was engaged to undertake live-in domestic work for her employer, 

and she entered the UK using a passport acquired fraudulently under a false identity.19 The 

claimant brought claims for unfair dismissal and for unlawful deduction from wages, and 

further alleged that she had been a victim of trafficking. The Employment Tribunal (ET) 

dismissed her claims on the basis of illegality, treating the contract of employment as 

unenforceable because of implied statutory illegality.20 It did so without examining the relevant 

statutory offence at issue, regarding it as sufficient that it was ‘common knowledge’ that it was 

a criminal offence to employ an individual without a right to work.21 This reasoning was upheld 

by Langstaff J: 

 

It seems to us clear that if legislation makes a particular form of contract unlawful at 

the outset and throughout its existence ... then the policy is clear. A court should not as 

a matter of public policy permit any party to enforce a contract that was and always has 

been illegal. To do so would be to give recognition to such a contract as having legal 

effect, when according to the law it had and should have none. That policy is clear and 

 
15 A fourth case was relied upon by counsel for the employer, Vakante v Governing Body of 
Addey and Stanhope School (no 2) [2004] EWCA Civ 1065, [2005] ICR 231. This case was 
concerned with the tort of race discrimination, and the application of the ‘inextricable link’ 
test to tort claims in circumstances of illegality. As such, it had no relevance to the statutory 
illegality point in Okedina. 
16 UKEAT/400/11, [2012] ICR 788. 
17 UKEAT/0397/08, [2009] IRLR 128. 
18 (above, n 3). 
19 Zarkasi (above, n 16). 
20 Ibid [11]. 
21 See, e.g., the IANA 2006, s 21. It may also be a criminal offence for an employee to enter into a 
contract of employment in these circumstances: see the Immigration Act (IA) 1971, s 24(1)(b)(ii), 
referred to by Lord Wilson in Hounga (above, n 3) [24]. 



clearly applicable here… There is no question here of exercising a discretion ... still less 

any question of construing a statute. There is no room for holding lawful a contract as 

a matter of discretion or interpretation where the law must be accepted to be and is 

before us clear that it is not.22 

 

Despite this elucidation by Langstaff J, in Okedina Underhill LJ nevertheless asserted that the 

appeal in Zarkasi ‘was treated throughout as one of common law illegality, and no doubt for 

that reason no reliance was placed on any particular statutory prohibition: it was clear that the 

employee’s conduct was illegal.’23 With respect to Underhill LJ, this reading of Zarkasi is 

difficult to understand and it is very much at odds with the EAT judgment itself. In Zarkasi, 

the ET had decided that the claimant was complicit in the circumstances of her illegal 

employment, and it concluded that the contract was impliedly prohibited.24 Given her 

knowledge and complicity, the ET also correctly observed that her contract claims would in 

any event have been barred under common law illegality because of ‘participation in an illegal 

venture’.25 However, having already concluded that the contract was impliedly prohibited, 

there was no need to rely on common law illegality to bar those claims. They were void ab 

initio. The appeal in the EAT was therefore focused on whether there was scope for recognising 

an exception to the implied statutory prohibition, on the basis of international law protecting 

victims of trafficking. The EAT concluded that there was no basis in authority for recognising 

such a public policy exception to implied statutory prohibition. The EAT was therefore focused 

on the statutory illegality point, and this is clear throughout Langstaff J.’s discussion. Indeed, 

there was no logical alternative to that approach, for if the contract was impliedly prohibited, 

the question of common law illegality would not even arise for consideration. Where the 

contract is prohibited by statute, the common law illegality point is otiose.  

 

Underhill LJ’s characterisation of Zarkasi as a common law illegality case, when it is in fact a 

statutory illegality case, is liable to confuse the development of the law in this difficult area. 

Even if Zarkasi had been a common law illegality case, Underhill LJ’s suggestion that it was 

therefore unnecessary to identify ‘any particular statutory prohibition’ since it was ‘clear that 

the employee’s conduct was illegal’ is impossible to reconcile with Lord Toulson’s suggested 

approach to common law illegality in Patel.26 Lord Toulson’s ‘trio’ requires the court to 

consider ‘the underlying purpose of the prohibition which has been transgressed’.27 After Patel, 

where the relevant crime is a specific statutory offence, courts must examine the specific 

statutory prohibition to determine whether its purpose will be furthered or impeded by denial 

of the claim through illegality. Hence, the court should consider the legislative purpose of the 

specific statutory prohibition, regardless of whether it is addressing statutory or common law 

illegality. It is never sufficient for a court to make a general appeal to free-floating criminality, 

 
22 Zarkasi (above, n 16) [27]. 
23 Ibid [39]. 
24 Zarkasi (above, n 16) [11]. 
25 ibid. 
26 Okedina (above, n 1) [39]. 
27 Patel (above, n 6). 



as in Zarkasi itself. The withdrawal of the court’s assistance to vulnerable claimants is a matter 

of great significance, and it is unsatisfactory for this to be based on generalizations. The Court 

of Appeal in Okedina was wrong to suggest otherwise. Consequently, there was nothing ‘clear’ 

about the prohibition of the contract in Zarkasi. On the contrary, determining whether there is 

implied statutory prohibition always requires careful construal of the precise terms of the 

relevant statutory offence.  

 

Having erroneously discounted the relevance of Zarkasi, Underhill LJ only dealt with it briefly 

in his judgment. That is a pity, because the formulation of the main argument in Zarkasi reveals 

something interesting. It was based upon the claim that the Council of Europe Convention on 

Action against Trafficking in Human Beings should lead the court to exercise its discretion and 

disapply the statutory prohibition in order to secure legal remedies for victims of trafficking. 

Langstaff J. was understandably very reluctant to do so for appropriate constitutional reasons. 

To do this would be to deprive a statute of its intended effects, and ‘there is no room for holding 

lawful a contract as a matter of discretion or interpretation where the law must be accepted to 

be and is before us clear that it is not.’28 This echoes some of the difficulties faced by the Law 

Commission in reforming statutory illegality and implied prohibition.29 In ‘Illegal 

Transactions: The Effect of Illegality on Contracts and Trusts’ the Law Commission had 

proposed a statutory discretion for both common law illegality and implied statutory 

prohibition to limit the scope for injustice to claimants.30 This was based upon the view that 

the existing illegality rules on contract enforcement operated harshly. In ‘The Illegality 

Defence: A Consultative Report’ the Law Commission then subsequently excluded the 

structured discretionary approach from the statutory implied prohibition enquiry.31 As O’ 

Sullivan explains, this conclusion was ‘driven by the insights raised by consultees and quite 

properly avoids any suggestion of judicial discretion in applying legislation.’32  

 

This obscures another possible analysis of the interaction between implied statutory prohibition 

and international treaty obligations. It might be better to view this exercise as internal to the 

exercise of construing the statutory purpose, rather than as operating as a discretionary 

‘exception’ to the relevant statutory prohibition. Principles of statutory interpretation require 

the construction of parliamentary intention to be undertaken against the background of 

constitutional principle. One such principle is the principle of legality, that fundamental rights 

cannot be overridden by general or ambiguous language.33 This fundamental constitutional 

 
28 Zarkasi (above, n 16) [27]. 
29 J. O’ Sullivan, ‘Illegality and Contractual Enforcement after Patel v Mirza’ in S. Green and 
A. Bogg (eds), Illegality after Patel v Mirza (Oxford, Hart, 2018) 166-170, 178-179. 
30 Law Commission, Illegal Transactions: The Effect of Illegality on Contracts and Trusts (Law 
Com CP No 154, 1999). 
31 Law Commission, The Illegality Defence: A Consultative Report (Law Com CP No 189, 
2009) para 3.102. 
32 O’ Sullivan (n 29) 179. 
33 R v Secretary of State for the Home Department ex parte Simms [1999] UKHL 33, [2000] 2 AC 115, 
131. 



principle may be relevant here by analogy. In employment law, the effect of implied statutory 

prohibition is to curtail the enforcement of the worker’s most basic rights protected under other 

statutes, such as the right to a minimum wage payment. While these entitlements are not 

protected under the European Convention on Human Rights, they are treated as fundamental 

entitlements under other international instruments such as the European Social Charter. It may 

be appropriate to apply the legality principle by analogy to this exercise. This is not at all the 

same as negating parliamentary intention or carving out discretionary exceptions to statutory 

prohibitions. We shall return to this alternative approach to the Zarkasi problem in the final 

part of this section. 

 

Helbawi involved a contractual claim under the National Minimum Wage framework. The 

claimant was a student who was working during term time in breach of the condition that he 

should not work for more than twenty hours per week. The EAT accepted that the claimant had 

deliberately and knowingly worked in breach of the visa conditions during those periods. Elias 

P regarded these illegal periods of employment as severable from other periods where the work 

was compliant with the visa conditions. During the illegal periods, Elias P treated this as an 

instance of statutory prohibition: ‘The question whether a contract is expressly or impliedly 

prohibited by the statute is not always an easy one to determine in particular circumstances. 

However, in this case it is the clear intention of Parliament to prevent a person from working 

save within the terms specified by the Secretary of State…In those circumstances, in my 

judgment when the claimant is exceeding the time stipulated he was going the very thing which 

he was forbidden to do. Moreover, this was a feature of the contract.’34  

 

According to Underhill LJ, Helbawi was a ‘straightforward’ case of statutory prohibition. In 

one sense, this is true, in that Elias P. explicitly treated it as a statutory illegality case. It is less 

than straightforward in substantive terms, because Elias P does not identify the specific 

statutory offence and examine its purpose in light of the illegality defence. Underhill LJ 

suggests that the relevant offence was likely to have been section 24 (1) (b) (ii) IA 1971.35 This 

imposes criminal liability where a person ‘who is not a British citizen…if, having only a limited 

leave to enter or remain in the United Kingdom, he knowingly…fails to observe a condition of 

the leave’. In a short discussion earlier in the Okedina judgment, Underhill LJ suggests that 

this form of the offence will involve statutory illegality because not working is condition of the 

leave to enter/remain, and undertaking work involves a contract to do the very thing that is 

prohibited under the immigration condition.36  

 

There is nothing ‘straightforward’ in any of this. For example, O’ Sullivan is skeptical that s 

24 (1) (b) (ii) impliedly prohibits employment contracts: while working in breach of a visa 

condition ‘indirectly constituted conduct prohibited by the statute’, this is ‘not the same as 

statute prohibiting the contract itself.’37 As Kerr LJ observed in Phoenix General Insurance Co 

 
34 Helbawi (above, n 17) [32] 
35 Okedina (above, n 1) [38]. 
36 Ibid [30]. 
37 O’ Sullivan (above, n 29) 180. 



of Greece SA v Halvanon Insurance Co Ltd,38 the question whether there is implied statutory 

prohibition depends upon ‘considerations of public policy in the light of the mischief which 

the statute is designed to prevent, its language, scope and purpose, the consequences for the 

innocent party, and any other relevant considerations.’39 Neither Elias P in Helbawi nor 

Underhill LJ in Okedina provide a relevant analysis of the statutory provision in these terms. 

There is also some confusion in Helbawi about the appropriate test for statutory illegality, with 

Elias P suggesting that the issue is ‘whether the court, by permitting the claim to succeed, is 

condoning that behaviour.’40 However, non-condonation of the illegality is more relevant to 

the general principles of common law illegality, and the position of the court vis-à-vis the 

criminal activity.41 By contrast, the category of implied statutory prohibition depends upon the 

construction of parliamentary intention in enacting the offence, and whether it was part of the 

legislative purpose that contractual claims would be barred by the statute. 

 

Finally, Underhill LJ provides a careful consideration of the leading case of Hounga. This 

involved a tort claim for race discrimination brought by a migrant without a right to work who 

had been trafficked into the UK as a minor under an arrangement orchestrated by her 

employers. She was working illegally and had committed a criminal offence in undertaking 

work in breach of her visa restrictions. In a landmark judgment, she succeeded in her tort claim 

for race discrimination as a result of Lord Wilson’s  balancing of public policy factors. In 

particular, the public policy in favour of protecting victims of trafficking had decisive weight 

in that case. However, her contract claims for unfair dismissal, breach of contract, unpaid 

wages and holiday pay did not succeed, and they were not considered beyond the EAT. 

 

Some leading commentators have treated the disposal of the contract claims in Hounga as 

based on implied statutory prohibition.42 That is not supported by a careful reading of the 

history of the case. It is a virtue of Underhill LJ’s analysis in Okedina that he recognises that 

Hounga’s contract claims were disposed of under the common law illegality test in the EAT.43 

The employer had argued that it was a situation where the contract was entered into with the 

intention of permitting an illegal act, whereas the claimant argued that the contract had been 

illegally performed (but that the claimant had not participated in that illegal performance to a 

sufficient degree).44 So neither party had contended that it was an instance of implied statutory 

 
38 [1988] QB 216. 
39 Ibid 273-274. 
40 Helbawi (above, n 17) 33. 
41 According to Lord Toulson in Patel, ‘there are two broad discernible policy reasons for the 

common law doctrine of illegality as a defence to a civil claim. One is that a person should 

not be allowed to profit from his own wrongdoing. The other, linked, consideration is that the 

law should be coherent and not self-defeating, condoning illegality by giving with the left 

hand what it takes with the right hand.’ Patel (above, n 4) [99] (emphasis added). 
42 See, e.g., A Burrows, A Restatement of the English Law of Contract (Oxford, Oxford 
University Press, 2016) 222, 235-36. Compare O’ Sullivan (above, n 29) 179-184, where she 
provides compelling arguments for a rejection of that reading of Hounga. 
43 Okedina (above, n 1) [40]. 
44 Allen v Hounga [2011] Eq LR 569 [33]. 



prohibition. Although the relevant discussion was rather slender, Silber J regarded it as most 

likely involving a situation of illegal contractual performance, albeit that the claimant had 

sufficient knowledge of, and active participation in, that illegal performance.45 Hence, the EAT 

did not treat the contractual illegality as based upon implied statutory prohibition. The contract 

claims were in fact disposed of under the common law illegality tests as set down in Enfield 

Technical Services v Payne and Hall v Woolston Hall Leisure Ltd.46 Since the EAT did not 

identify the relevant statutory offence that had been committed, simply treating it as obvious 

that the employment was criminal under some or other piece of legislation, it would have been 

quite wrong to assert that the contract of employment was impliedly prohibited. 

 

By the time the case reached the Supreme Court, the focus had then shifted to her statutory tort 

claim for race discrimination, and the relevant legal tests for illegality in tort claims. It is 

surprising, however, given the thinness of the reasoning in the EAT, how the earlier 

conclusions on the contract claims were treated as obvious legal outcomes by the Supreme 

Court. Thus, Lord Wilson at least identified the relevant criminal offence, which was set down 

in s 24(1)(b)(ii) of the IA 1971. He noted that the defence of illegality had been successful in 

relation to the dismissal claim, and that the appeal had proceeded without challenge to those 

findings. He also observed that the findings on unpaid wages, while also not challenged in the 

appeal, ‘might conceivably have yielded a different conclusion’ if the public policy 

considerations had been applied to her claims for unpaid wages.47 Lord Wilson did not suggest 

that the public policy considerations would have yielded a different conclusion had they been 

applied to the dismissal claims.48 According to Lord Hughes, both the unfair dismissal and 

breach of contract claims ‘depend on a lawfully enforceable contract of employment but her 

whole employment was forbidden and illegal’.49 

 

Hounga continues to be a disruptive presence in the realm of contractual illegality, and 

uncertainties about the fate of the contract claims in that case abound. We do at least know that 

statutory illegality was not relied upon by the EAT in that case. Some of the language in the 

UKSC in Hounga, particularly that of Lord Hughes, is redolent of statutory prohibition. In 

Patel v Mirza, Lord Toulson does not appear to cast doubt on the disposal of Hounga’s contract 

claims. Is this because he too assumes that it is a case of statutory prohibition?50 Furthermore, 

 
45 Ibid. 
46 Enfield Technical Services Ltd v Payne; Grace v BF Components Ltd [2008] EWCA Civ 393, [2008] ICR 
1423; Hall v Woolston Hall Leisure Ltd [2001] 1 WLR 225. 
47 Hounga (above, n 3) [24]. 
48 Lord Wilson (ibid) appeared to hint that there might be a distinction between the barring 
of the unfair dismissal claim and the treatment of unpaid wages under his public policy test. 
This hint may reflect a recognition of the possibility that unpaid wages could be recovered in 
unjust enrichment where the contract was illegal. In Patel, both Lord Toulson and Lord 
Sumption suggest that an unjust enrichment claim should have succeeded in Hounga. 
Neither questioned the barring of Hounga’s contract claims. 
49 Hounga (above, n 3) [59]. 
50 According to O’Sullivan (above, n 29), Lord Toulson’s acceptance of the fate of the 
contract claims in Hounga might reflect his underlying view that the existing authorities on 



as already noted, Underhill LJ views the s 24 (1) (b) (ii) offence (identified as the relevant 

offence by Lord Wilson in Hounga) as a ‘straightforward’ instance of implied statutory 

prohibition when he is discussing Helbawi. This view is anything but obvious, and it stands in 

need of a supporting argument. Unfortunately, this continuing confusion risks reinforcing the 

misreading of Hounga as a statutory illegality case when in fact it was dealt with by the EAT 

as an instance of common law illegality. 

 

In sum, Underhill LJ is correct in marginalizing the relevance of these employment cases to 

the situation in Okedina. Each of the cases involved a different statutory offence to the one in 

Okedina itself, and in contrast to the situation in Okedina the illegality was based in the 

worker’s own criminality. Nevertheless, the following points should be emphasized. First, 

Zarkasi must be understood as a statutory illegality case. It is a mistake to read it as a common 

law illegality case. Secondly, the contract claims in Hounga were barred by common law 

illegality. It provides no guidance at all in statutory illegality cases. Thirdly, all of the pre-Patel 

cases demonstrate a common weakness in failing to identify the specific statutory prohibition, 

and to explain its purpose in the light of the illegality doctrine. This is now a requirement for 

both statutory and common law illegality. It should be recognised that it is a particular strength 

of Underhill LJ’s judgment that he is careful to attend to the specific statutory prohibition in 

Okedina itself, and this should provide a model for future cases handling an illegality point. 

Finally, having discounted their relevance, the existing employment law authorities were not 

then considered in the light of Patel. This represents something of a missed opportunity given 

the importance of Patel as a reset for the entire law on illegality. 

 

 

 

Which principles were applied in Okedina? 

 

Having distinguished the ‘right to work’ authorities, Underhill LJ analysed the scope of implied 

statutory prohibition by applying the legal principles on statutory illegality developed in 

general private law. In so doing, Underhill LJ provided a very valuable excursus of the case 

law, crystallising some general interpretive principles. Underhill LJ’s entire approach is 

suffused by the principle formulated in St. John Shipping Co, where Devlin J. observed that  

 

‘[A] court should not hold that any contract or class of contracts is prohibited by statute 

unless there is a clear implication…that the statute so intended…a court ought to be 

very slow to hold that a statute intends to interfere with the rights and remedies given 

by the ordinary law of contract.’51 

 
common law illegality in contract will continue to apply and so are relatively affected by the 
trio of considerations in para 101. An alternative reading of Patel is that Lord Toulson simply 
adopted the widely held view that Hounga was a statutory illegality case; and that statutory 
illegality was less amenable to the structured balancing set out in para 101. The Patel 
judgment itself does not provide decisive support for one reading over the other. 
51 St John Shipping Corporation v Joseph Rank Ltd [1957] 1 QB 267 (QB) 288. 



 

This is described by Underhill LJ as a ‘test…of necessity’.52 Such a high threshold is 

particularly important where only one contractual party has been penalised but the implied 

prohibition bars enforcement by both parties (especially where the other party is ‘innocent’ of 

any wrongdoing). According to Underhill LJ, the fact that this involved illegal working without 

any culpability on the part of the employee militated strongly against implied statutory 

prohibition.53 In any event, statutory illegality was a ‘blunt weapon’.54 In situations where there 

the employee was also culpable, this could be addressed through the more flexible doctrinal 

techniques of common law illegality to ensure a proportionate outcome. 

 

Underhill LJ also took trouble to distinguish the Phoenix case, which had been relied on heavily 

by counsel for the employer.55 Phoenix was concerned with the enforceability of insurance 

contracts in situations where an offence of carrying on insurance business without the 

necessary authorisation under the Insurance Companies Act 1974 had been alleged to have 

been committed. The conduct element of the offence was further described as ‘the business of 

effecting and carrying out contracts of insurance’. Although it was decided that the offence had 

not in fact been committed, Kerr LJ concluded with some reluctance that the enforcement of 

insurance contracts would have been barred for innocent parties if it had been. According to 

Kerr LJ, this was because the offence was defined in terms of ‘carrying out contracts of 

insurance’, not simply in terms of ‘effecting contracts of insurance’: 

 

‘I can see no convincing escape from the conclusion that this extension of the 

prohibition has the unfortunate effect that contracts made without authorisation are 

prohibited by necessary implication and therefore void. Since the statute prohibits the 

insurer from carrying out the contract – of which the most obvious example is paying 

claims – how can the insured require the insurer to do an act which is expressly 

forbidden by statute?’56 

 

 

Of course, statutory prohibition is a creature of legislative intention. It is highly sensitive to the 

specific language, purpose and context of the particular statutory prohibition. Nevertheless, 

one can readily see the parallels with Okedina. Underhill LJ supported his conclusion that there 

was no implied statutory prohibition in Okedina by identifying three points of distinction with 

Phoenix: (i) in Phoenix the statute expressly prohibited the carrying out of contracts of 

insurance, whereas there was no such reference to carrying out contracts of employment in 

sections 15 and 21 of the IANA 2006. The conduct element is formulated in terms of ‘employs 

another’ which is narrower than the equivalent statutory formula in Phoenix; (ii) there is no 

equivalent phrase of ‘carrying out contracts of insurance’ in the IANA 2006, and it is possible 

 
52 Okedina (above, n 1) [46]. 
53 Ibid [48]. 
54 Ibid [49]. 
55 Phoenix (above, n 38). 
56 Ibid. 274. 



to ‘employ’ without thereby performing obligations under the contract of employment; (iii) 

liability was strict in Phoenix, whereas it depended upon culpability in the IANA 2006 penal 

provisions. 

 

The approach of Underhill LJ was endorsed by Lord Justice Davis, who added that ‘the key to 

this case lies in the fact that s. 15 and s. 21 of the 2006 Act are directed at the employer. They 

are not, in my opinion, directed at the employee. I do not, in this regard, consider that the words 

“employ” and “employs”, as used in those two sections respectively, are required to be taken 

as extending the unlawful conduct in question to employees who carry out their employment 

obligations.’57 

 

There is no doubt that the conclusions in Okedina are correct. The reasoning supporting that 

decision, however, invites a series of further questions and comments. First, the heavy 

emphasis on Phoenix is surprising, in light of the criticisms that have been levelled at that case. 

Buckley has criticised Phoenix as exemplifying a ‘literal’ and ‘rigid’ approach, particularly 

given the centrality of the semantics of ‘carrying out’ an insurance contract in that case.58 

Buckley suggests that a more purposive approach should be adopted where the statute is silent 

on prohibition.59 Certainly, this would seem to be favoured by Lord Toulson in Patel itself, 

where he stated that ‘The question whether a statute has the implied effect of nullifying any 

contract which infringes it requires a purposive construction of the statute.’60  

 

Secondly, Okedina is based upon the assumption that implied prohibition always bars 

enforcement of the contract for both parties. In the final analysis, since this is statutory 

illegality, legislative intention is determinative of this point. If parliament wishes to bar 

enforcement of only the criminal party’s contract rights, or bar enforcement of certain 

contractual rights but not others, the court must give effect to the intention of parliament. As 

an aid to statutory construction, Buckley suggests that the case law supports a rebuttable 

presumption that the innocent party’s contract rights will be unaffected by criminality.61 It is 

wrong to assume that implied statutory prohibition always bars enforcement of the contract in 

toto. That depends upon the statute.  

 

Thirdly, the distinctions drawn between Phoenix and Okedina seem rather strained. It is unclear 

why ‘employing’ is not synonymous with ‘carrying out’ a contract of employment. That point 

is simply asserted by Underhill LJ rather than explained. Furthermore, while Underhill LJ 

points to the difference in fault element between the Phoenix offence and the Okedina offence, 

he does not explain why a fault element requiring culpability over strict liability militates 

against implied prohibition. Indeed, the opposite would seem more likely. The case law does 

suggest that crimes with more serious punishments are more likely to support a finding of 

 
57 Okedina (above, n 1) [65]. 
58 Buckley (above n 14) 2-12 and 2-14. 
59 Ibid. 2-14. 
60 Patel (above, n 4) [40]. 
61 Buckley (above, n 4) 2-17. 



implied prohibition,62 yet the crimes in Phoenix and Okedina each carried the same maximum 

sentence of 2 years’ imprisonment.  

 

Finally, the reliance on general private law cases obscures a fundamental feature of 

employment cases like Okedina. The issue is not whether the prohibitive statute should be 

treated as interfering ‘with the rights and remedies given by the ordinary law of contract.’63 

This is because many of the relevant rights at issue in employment cases are not those provided 

by the ordinary law of contract. They are statutory employment rights implemented to protect 

the weaker party in the contractual work relation, such as the national minimum wage. There 

is an extensive enforcement architecture that reflects the public interest in the enforcement of 

this statutory right. The right to the minimum wage may be enforced by public agencies such 

as HMRC, and enforcement is supported by the criminal law. Effective enforcement is a matter 

of public interest, and the statutory right is not simply a creature of private law. Under the 

Gangmasters licensing framework, the payment of the national minimum wage is identified as 

a ‘critical’ condition.64 Section 26 of the Gangmasters (Licensing) Act 2004 defines ‘worker’ 

inclusively as including someone who ‘has no right to be, or to work, in the United Kingdom.’ 

 

As such, while it is undoubtedly true that the immigration offence in Okedina is not aimed at 

protecting a certain class of person (i.e. the migrant working illegally), the national minimum 

wage legislation is a public intervention aimed at the protection of a vulnerable group in the 

labour market. In construing the scope of any implied prohibition, this wider statutory context 

must always be considered so as to include all the relevant statutory material in a coherent and 

integrated way. 

 

These points may now seem somewhat academic. After all, there are now new offences in the 

IA 2016, criminalising an ‘offence of illegal working’ (s 34) and an ‘offence of employing 

illegal worker’ (s 35). The great danger presented by Okedina is where its reasoning takes us 

in the new landscape of criminality in the IA 2016. The first point is the duality of criminal 

prohibition. While the new crimes are not perfectly coextensive, many situations of illegal 

work will involve serious criminal liability for both parties. If the ‘key’ to implied prohibition 

is based on this feature of duality, implied prohibition would seem to follow ineluctably under 

the new IA regime.  

 

The second point is that the offence of illegal working is targeted at the activity of working. It 

is very difficult to argue that this is anything other than ‘carrying out’ a work contract, and it 

is accordingly more difficult to distinguish Phoenix under the new IA regime. Finally, the new 

provision in s 24B (5) of the IA 1971 treats illegally earned wages as potentially vulnerable to 

confiscation orders under the Proceeds of Crime Act 2002. Faced with such a provision, and 

armed with rather formalistic tools provided by Phoenix, the court is caught in a dilemma. To 

adopt the language of Kerr LJ in Phoenix, ‘Since the IA 2016 appears to criminalise the 
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employer and worker in carrying out the contract – of which the most obvious example is 

paying wages – how can the worker require the employer to do an act which appears to be 

forbidden by statute?’ The effect of this will be to compound the vulnerability of those most in 

need of legal protection in the courts. Is there any way of avoiding this conclusion? 

 

 

Patel and Statutory Illegality: A Suggested Approach 

 

In a discussion of the EAT decision in Okedina, Underhill LJ reflected on whether the Patel 

trio might reshape the process of statutory interpretation in implied prohibition. Underhill LJ 

offered the view that the essence and effect of Eady J.’s reasoning in the EAT, applying the 

Patel trio to the statutory enquiry, was identical to his own approach: the distinction between 

statutory and common law illegality involves ‘the same underlying principles’.65 This is an 

important observation. Some commentators have suggested that the influence of Patel should 

be restricted to common law illegality. Thus, Burrows observes that ‘everything said in Patel 

v Mirza is about common law illegality and assumes that statute has not dealt with the 

question.’66 O’ Sullivan also argues that Patel has no implications for statutory illegality, and 

she suggests that this is reflected in Lord Toulson’s endorsement of Mohamed v Alaga & Co,67 

where the contract was treated as prohibited by statute but the claimant succeeded in an unjust 

enrichment claim. 

 

Since the discussions of statutory illegality were so slender in Patel, it is difficult to attribute 

too much significance to what Lord Toulson did or did not say in the course of the decision. In 

Patel, Lord Toulson placed heavy reliance on Burrows’ A Restatement of the English Law of 

Contract.68 In the Restatement, Burrows suggests that there is a convergence between the 

underlying principles of statutory construction in implied prohibition and the common law 

illegality cases: 

 

{W}hether a contract has been prohibited by implication, it would appear that they take 

into account in construing the purpose of the statute at least some of the factors set out 

in the range of factors approach…in this sense there is, as one would expect, some 

convergence between the question of statutory interpretation and the approach to 

‘common law illegality’.69 

 

This would appear to support Underhill LJ’s view in Okedina that there is some convergence 

of approach. Obviously, the convergence claim cannot be pressed too far. Otherwise, statutory 

illegality simply collapses into common law illegality. Yet the two exercises are logically 

distinct. In statutory illegality, the court’s role is to construe the prohibitive effects of a penal 
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statute, and to assess parliamentary intention. In this way, the statute is determinative. The 

‘trio’ of considerations must be formulated and developed as aids to statutory construction, 

rather than as a freestanding exercise in public policy balancing.  

 

 

How would the Patel ‘trio’ operate as principles of statutory construction under the new IA 

2016 framework? The first element of Lord Toulson’s trio is a consideration of the purpose of 

the criminal offence. The new offences are aimed, at least in part, to prevent employers from 

exploiting the availability of cheap labour. In so doing these prohibitions of illegal working 

prevent the undercutting of law-abiding employers and the deprivation of employment 

opportunities from local workers. In this way, these offences represent a new strategy of 

worker-protective criminalisation, designed to deter working arrangements that facilitate the 

serious labour market exploitation of vulnerable workers. It would subvert the legislative 

purpose of worker protection if the criminality was then used to deny enforcement of protective 

employment statutes. 

 

The second element of Lord Toulson’s trio requires a consideration of countervailing public 

policies that would support upholding the legal claim despite the illegality. In this respect, we 

should recall Lord Hoffmann’s formulation of the legality principle in ex p Simms: 

 

Parliamentary sovereignty means that Parliament can, if it chooses, legislate contrary to 

fundamental principles of human rights... But the principle of legality means that 

Parliament must squarely confront what it is doing and accept the political cost. 

Fundamental rights cannot be overridden by general or ambiguous words. This is 

because there is too great a risk that the full implications of their unqualified meaning 

may have passed unnoticed in the democratic process. In the absence of express 

language or necessary implication to the contrary, the courts therefore presume that 

even the most general words were intended to be subject to the basic rights of the 

individual.70 

 

This legality principle may be relevant by analogy to the exercise of construing implied 

statutory prohibition, where the effect of prohibition is to bar the enforcement of the worker’s 

fundamental social rights protected under another statute. It would direct the courts to presume 

that the criminal offence did not cut back on the basic statutory rights of the worker unless such 

an implication was irresistible. In effect, this would reframe the current ‘necessity’ test around 

binocular vision. The courts must not only construe the language and purposes of the penal 

statute. They must do so in light of the worker’s basic rights protected under employment 

protection legislation. This wider statutory context was obscured in Okedina, a consequence 

perhaps of deploying a private law framework. This is not simply inviting the court to ‘balance’ 

competing statutory policies, as under common law illegality. It is very specifically directed at 
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interpretation of the effects of the penal statute, in light of the worker’s fundamental rights 

protected under other legislation. 

 

The third element in the trio is the requirement of proportionality, in the light of the seriousness 

of the illegality, relative culpability, the proximity of the illegal conduct to the legal claim, and 

so forth. Since the criminal law already provides for a wide range of severe criminal penalties 

for immigration offences,71 alongside the possibility of detention and deportation for migrants, 

considerations of proportionality would incline strongly against disallowing the claimant’s 

social rights through prohibition. This could even be viewed as a strong presumption against 

statutory illegality for  migrants working without a right to work. Indeed, we might venture to 

suggest that there should be very little residual scope for implied statutory prohibition after 

Patel, given the flexibility of common law illegality to secure a just outcome. 

 

These considerations, which should be viewed as internal to the process of statutory 

construction rather than a discretionary ‘exception’ to it, militate strongly against implied 

prohibition. Since the offences in the Immigration Act 2016 are intended to be worker-

protective by discouraging employment practices that facilitate abuse and exploitation, it would 

not further the purpose of the prohibition to deny the enforcement of fundamental social rights. 

The activation of the illegality doctrine to deny the enforcement of legislated social rights 

would compound their vulnerability to abuse, not reduce it. This would be to subvert the 

legislative purpose of the IA 2016 offences, viewed in their wider statutory context of 

supporting labour market enforcement. The penal purposes of the legislation are in any event 

served by the possibility of criminal liability for the various offences set out in the legislation, 

which provide for a range of significant criminal penalties. It is disproportionate to add to those 

penalties by denying the suite of contractual rights available to the vulnerable migrant worker. 

 

What is clear is that, on certain sets of facts, the choice of method for determining the scope of 

statutory implied prohibition may matter to the outcome. It did not matter on the specific facts 

in Okedina. It might matter under the new IA 2016 regime. Under the IA regime of dual 

criminality, the formalistic application of Phoenix appears to lead to prohibition. By contrast, 

the structured approach to statutory construction based on the Patel trio points in the opposite 

direction. It provides a transparent and principled method of construction that avoids the 

formalism of the Phoenix approach. 

 

 

III THE SIGNIFICANCE OF PATEL FOR COMMON LAW ILLEGALITY IN 

CONTRACT 

 

The position on common law illegality after Patel was also addressed by Underhill LJ. On the 

particular facts of Okedina, this was an easy case. The claimant had committed no crime and 

indeed she was not blameworthy in any sense. The ET applied the approach to illegality in 

contractual performance set out in Hall v Woolston Hall Leisure and whether there had been 

 
71 A Aliverti, ‘The Wrongs of Unlawful Immigration’ (2017) 11 Criminal Law and Philosophy 375. 



knowledge and participation in the criminality.72 Since there was neither knowledge nor 

participation, common law illegality did not operate as a defence. The employer argued that 

the existing case law on common law illegality should be reappraised in light of the Patel trio, 

and that it was necessary to apply the trio of factors to the facts of the case in the manner of a 

specific test. It was not sufficient to continue applying the ‘knowledge and participation’ test, 

which should be viewed as having been superseded by Patel. 

 

This argument was rejected by Underhill LJ in the following terms: 

 

‘In his judgment in Patel v Mirza Lord Toulson was attempting to identify the broad 

principles underlying the illegality rule. His judgment does not require a 

reconsideration of how the rule has been applied in the previous case-law except where 

such an application is inconsistent with those principles. In the case of a contract of 

employment which has been illegally performed, there is nothing in Patel v Mirza 

inconsistent with the well-established approach in Hall…As Mr Reade puts it, Hall is 

how Patel v Mirza plays out in that particular type of case.’73 

 

 

There are a number of issues that need to be unpacked here. The first question is the status of 

the trio of considerations in para 101 which are described as ‘broad principles’ that explain and 

justify the existing rules, rather than a freestanding test. This characterisation of para 101 seems 

difficult to sustain. The formulation of ‘broad principles’ in fact occurs slightly earlier in Patel, 

where Lord Toulson observes the following ‘Looking behind the maxims, there are two broad 

discernible policy reasons for the common law doctrine of illegality as a defence to a civil 

claim. One is that a person should not be allowed to profit from his own wrongdoing. The 

other, linked, consideration is that the law should be coherent and not self-defeating, condoning 

illegality by giving with the left hand what it takes with the right hand.’74  

 

By contrast, the considerations in para 101 are formulated with more precision and they only 

make sense as a test being applied to specific sets of facts. The first consideration invites an 

assessment of the ‘prohibition which has been transgressed’ which is highly dependent on the 

statutory context in the case. The second consideration examining public policies favouring 

upholding the legal claim will also be highly context-dependent. For example, in Hounga this 

required the court to determine whether the claimant had been trafficked which would engage 

the public policy in favour of protecting victims of trafficking. Finally, the proportionality 

enquiry requires consideration of ‘the seriousness of the conduct, its centrality to the contract, 

whether it was intentional and whether there was marked disparity in the parties’ respective 

culpability.’75 This envisages a highly particularized examination of the specific facts of the 

case. 
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At the current time, there is considerable uncertainty in the courts about how to proceed. This 

is reflected in disagreements between scholars about the best way forward. For example, O’ 

Sullivan considers it unlikely that Patel will lead to ‘a radical abandonment of existing 

precedent’ although the trio may operate ‘in a limited way, to test, elucidate and build on 

existing precedent.’76 This is very similar to Underhill LJ’s view. A more radical vision is 

offered by Burrows, who views the para 101 trio as a legal test to be applied henceforth and 

unvarnished in all private law cases.77 

 

I favour an integration and refinement of the existing rules, which is closer to O’Sullivan’s 

approach. The Hall ‘knowledge and participation’ approach should be understood as an 

accessory liability doctrine. In that case, the fraud had been led and orchestrated by the 

employer as a principal party. In order to determine whether illegality was relevant in any way 

to the claimant, it was necessary to establish whether the employee was an accessory to the 

employer’s crime. It is not coincidental that ‘knowledge’ and ‘participation’ are central 

concepts in accessory liability in civil and criminal law.78 If the employee is not an accessory 

party, the illegality is her employer’s, not her own. In that situation, illegality has no relevance 

whatsoever to the case. However, the ‘knowledge and participation’ test cannot be viewed as 

a sufficient test for contractual illegality, though it is possible to read Underhill LJ’s judgment 

as endorsing the view that it does operate as a sufficient test after Patel. 

 

The Hall doctrine is not a sufficient test for contractual illegality because it does not allow 

courts to examine matters of degree such as the seriousness of the illegality, relative culpability, 

and the proximity of the illegality to the legal claim. Once accessory liability is established, the 

trio should be applied in the ordinary way to determine whether illegality bars the claim. Take 

the following example. James is employed by Ed in a van delivery business. Ed routinely drives 

in excess of the speed limit and James encourages Ed to do so because they will make more 

deliveries and James is paid by the delivery. Are James’ contract claims under the national 

minimum wage legislation barred? He intentionally encouraged Ed’s speeding offences and so 

meets the Hall test of ‘knowledge and participation’. Yet this would seem to be a case requiring 

an assessment of public policy. It is unclear how the purpose of the criminal offence prohibiting 

speeding would be furthered by denying minimum wage claims. It would also be valuable to 

give explicit recognition to the worker-protective purposes of the minimum wage legislation, 

which may be undertaken through the second element of the Patel trio. Finally, given that the 

illegality is not serious and is peripheral to the performance of the contract, denial of the 

minimum wage claim would seem to be disproportionate to the illegality. Once the Patel trio 

is applied, a court should enforce James’ minimum wage claims despite his ‘knowledge’ and 

‘participation’ in Ed’s criminal offence. There are no good reasons to deny the claim and strong 

reasons to allow it. 
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IV CONCLUSION: NEW DAWN OR FALSE DAWN? 

 

Okedina represents a significant analytical advance in the developing law on contract illegality 

in employment claims. Underhill LJ is careful to distinguish statutory and common law 

illegality, and his judgment engages with the language and purpose of the relevant statutory 

prohibition. In so doing, the Court of Appeal also reaches an outcome that reflects the 

underlying merits of the dispute. In this respect, we can safely say that Okedina represents a 

new dawn for the law on illegality. 

 

Unfortunately, some of the reasoning may yet lead to a false dawn for migrant claimants once 

the draconian regime in the IA 2016 begins to bite. Under this regime, the standard situation 

will be one of dual criminal liability for employer and employee. The reasoning in Okedina 

points towards a finding of implied statutory prohibition in these circumstances, the effect of 

which will be to compound the legal vulnerability of migrant workers. The best way to address 

this is through a fuller integration of Patel into the law on contractual illegality. In 

circumstances where a penal statute could cut back on the fundamental rights of the worker 

through implied statutory prohibition, a court should only proceed in this way where the 

interpretive step is irresistible. The prohibitive effects of the penal statute must be construed in 

light of the worker’s fundamental rights protected under other employment protection statutes. 

This is a kind of ‘legality principle by analogy’. Implied statutory prohibition should henceforth 

be exceedingly rare in employment cases, leaving common law illegality to do the bulk of the 

work. Common law illegality must itself be refashioned in light of Patel, so that it applies in a 

fair and proportionate manner. In this way, the emancipatory promise of Okedina and Patel 

will be more fully realized as the IA 2016 begins to bear down on the most vulnerable workers 

in the labour market. 

 

 


