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The Law Applicable to International Arbitration Agreements:  

the English Court of Appeal Departs from Sulamérica  

Mark Campbell* 

 

 

It is not uncommon for an international arbitration agreement to omit an express choice of 

law, albeit that the main contract in which the arbitration clause is situated will usually include 

an express choice of law. Within English law the approach adopted in the search for an implied 

choice of law to govern the arbitration agreement has given rise to conflicting case law and 

divergent views amongst commentators. When considering an implied choice of law should the 

starting presumption be that the arbitration agreement is governed by the law of the main 

contract, or should it be the law of the seat? For the best part of a decade, the answer according 

to Sulamérica Cia Nacional de Seguros SA v Enesa Engelharia SA was the former. The English 

Court of Appeal in Enka Insaat Ve Sanayi A.S. v OOO “Insurance Company Chubb” and 

others, has now said it is the latter. Chubb has since been granted permission to appeal to the 

UK Supreme Court, and so more is to follow in relation to this aspect of arbitration law. 

 

Introduction 

International commercial arbitration can raise challenging conflict of law questions. One such 

question concerns the law governing arbitration agreements. Within English law that aspect of 

the law has been contentious, giving rise to a number of conflicting authorities. The matter has 

been considered again by the English Court of Appeal in Enka Insaat Ve Sanayi A.S. v OOO 

“Insurance Company Chubb” and others (“Enka v Chubb”), with Popplewell L.J. emphasising 

the need “to impose some order and clarity on this area of the law”.1 The case signals a change 

of direction in the way the law is applied when compared with the earlier Court of Appeal 

decision in Sulamérica Cia Nacional de Seguros SA v Enesa Engelharia SA (“Sulamérica”).2 

The question—which law governs an international arbitration agreement—arises 

largely due to the frequent absence of an express choice of law applicable to the arbitration 

agreement.3 Parties to a commercial agreement, especially if professionally advised, will 

 
* Lecturer, University of Bristol Law School, Bristol, UK. Email: mark.campbell@bristol.ac.uk. 
1 [2020] EWCA Civ 574, [89]. 
2 [2012] EWCA Civ 638, [2013] 1 W.L.R. 102. 
3 The difficulties have arisen in relation to an arbitration clause within the main contract. Where there is a free-

standing arbitration agreement without an express choice of law, it will, in the vast majority of cases, be governed 

by the same law as the seat: Sulamérica [2012] EWCA Civ 638, [2013] 1 W.L.R. 102, [26]. 
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usually have chosen the law that will apply to the main contract and, where there is an 

arbitration clause, the seat or place or arbitration. In most cases, therefore, the law governing 

the merits of the dispute and the law governing the arbitral procedure are beyond doubt. But, 

reflecting the separability principle, an arbitration agreement (even if contained in a clause 

within the main contract) is deemed to constitute an agreement distinct from the main contract.4 

One consequence of separability is that the law governing the main contract is not necessarily 

the law governing the arbitration agreement; a different choice of law analysis will be applied 

to the arbitration agreement.  

In English law, the common law choice of law approach that has been applied to 

arbitration agreements has three stages.5 One looks for (1) an express choice of the law to 

govern the arbitration agreement and then, if need be, for (2) an implied choice. Finally, in the 

absence of either an express or implied choice, one applies (3) the law of closest connection, 

usually the seat of arbitration. Both Enka v Chubb and Sulamérica proceed according to that 

three-stage approach. There is, however, a crucial difference between them in the way that 

approach is applied at the second stage when looking for an implied choice of law to govern 

the arbitration agreement. Sulamérica works on the basis that, where the parties have expressly 

chosen the law to govern the main contract (but not the arbitration agreement per se), that same 

law has been impliedly chosen to govern the arbitration agreement. Enka v Chubb, on the other 

hand, has adopted a presumption that, in the absence of an express choice of law to govern the 

arbitration agreement, the parties have impliedly chosen the law of the seat to govern the 

arbitration agreement. 

 

Enka v Chubb 

The facts of Enka v Chubb are relatively straightforward. Energoproekt had been engaged by 

Unipro as the main contractor in relation to the construction of a power plant in Russia. Enka 

acted as a sub-contractor and entered into a contract with Energoproekt.  The 

Enka/Energoproekt contract included an agreement to settle disputes by arbitration in London 

under the ICC Rules. The contract between Enka and Energoproekt was governed by Russian 

 
4 Arbitration Act 1996, s. 7; UNCITRAL Model Law on International Commercial Arbitration, art. 16(1). 
5 Sulamérica [2012] EWCA Civ 638, [2013] 1 W.L.R. 102, [25]; Enka v Chubb [2020] EWCA Civ 574, [70]. The 

common law approach applies given that arbitration agreements are excluded from the Rome I Regulation by 

Regulation 2(e): Regulation (EC) No 593/2008 of the European Parliament and of the Council of 17 June 2008 

on the law applicable to contractual obligations (Rome I). The Rome I Regulation will continue to apply as 

domestic law in the jurisdictions of the UK despite the country’s withdrawal from the EU: European Union 

(Withdrawal) Act 2018, s. 1A (during implementation period) and s. 3 (after implementation period); Law 

Applicable to Contractual Obligations and Non-Contractual Obligations (Amendment etc) (EU Exit) Regulations 

2019/834. 
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law, albeit Popplewell L.J. held that to be the case without an express choice of Russian law 

by the parties.6 Energoproekt subsequently assigned its rights under the contract with Enka to 

Unipro, the owner of the power station. Following a fire at the power station, Unipro made 

claim on its insurance policy. The insurer, Chubb Russia, was then subrogated to Unipro’s 

rights and commenced court proceedings against Enka in Moscow. In response, Enka sought, 

from the English courts, anti-suit injunctions against Chubb Russia and several other 

companies within the Chubb group; the aim was to restrain the continuance of the proceedings 

in Russia. Enka was unsuccessful at first instance before Andrew Baker J, the judge in the 

Commercial Court in London. The main basis for his decision was that the Moscow Arbitrazh 

Court rather than an English court was the “appropriate forum” in which to decide the 

applicability of the arbitration agreement to the dispute.7  

When Enka appealed the first instance decision, the Court of Appeal allowed the appeal 

and granted an anti-suit injunction against Chubb Russia.8 The judgment of Popplewell L.J. 

(with whom Flaux and Males L.JJ. agreed) deals with two key aspects. The first is the question 

of forum conveniens, a point that is not particularly controversial and which was addressed in 

a straightforward manner.9 In the words of Popplewell L.J.: “The English court as the court of 

the seat of the arbitration is necessarily an appropriate court to grant an anti-suit injunction and 

questions of forum conveniens do not arise.”10 The reasons for that conclusion relate to (1) the 

parties’ submission to the supervisory jurisdiction of courts at the seat by virtue of their having 

selected the seat, and (2) the fact that a court in the seat country is the correct forum in which 

to grant anti-suit injunctions where appropriate. 

The second aspect—the law governing the arbitration agreement—is the more 

controversial one and the one which brings about a change in the English legal approach.11 

Hence the focus of this note. The crucial statement from the judgment of Popplewell L.J. is as 

follows: “the general rule should be that the AA [arbitration agreement] law is the curial law 

[law of the seat], as a matter of implied choice, subject only to any particular features of the 

case demonstrating powerful reasons to the contrary.”12 Popplewell L.J. reviewed a number of 

 
6 Enka v Chubb [2020] EWCA Civ 574, [106]–[107]. 
7 Enka Insaat Ve Sanayi A.S. v OOO “Insurance Company Chubb” and others [2019] EWHC 3568 (Comm), 

[113]. 
8 Enka v Chubb [2020] EWCA Civ 574, [119]. 
9 Enka v Chubb [2020] EWCA Civ 574, [42]–[67]. 
10 Enka v Chubb [2020] EWCA Civ 574, [42]. 
11 Enka v Chubb [2020] EWCA Civ 574, [62]–[110]. 
12 Enka v Chubb [2020] EWCA Civ 574, [91]. 
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previous authorities which do not speak with one voice.13 He then explained why, in his view, 

an implied choice of the law applicable to the arbitration agreement should proceed according 

to a presumption that the parties intended it to be governed by the law of the seat. In the first 

place, there is “no principled basis for treating the main contract law as a significant source of 

guidance for the AA law”.14 Second, “the overlap between the scope of the curial law and that 

of the AA law strongly suggests that they should usually be the same.”15 Finally, Popplewell 

L.J. was explicit that his concern was with the second stage of the common law test. That is, 

the question should be seen “as a matter of implied choice at stage (ii) of the AA law inquiry, 

rather than by application of the closest and most real connection test at stage (iii).”16 Applying 

that approach to the facts, the arbitration agreement was governed by English law given that it 

provided for arbitration in London (i.e. England was the seat).17  

 

Comment 

Several observations are offered here. First, when the matter is viewed purely as a question of 

contractual interpretation, the arguments either side of the line—a presumption in favour of 

the main contract law versus a presumption in favour of the law of the seat—may be more 

finely balanced than the decision in Enka suggests. Plausible reasons can be offered for each 

position, as is clear from a reading of relevant English authorities to date. So too with 

commentary on the law.18 And in his short judgment in Sulamérica, Lord Neuberger 

acknowledged that it was open to the Court of Appeal “to accept that there are sound reasons 

to support either conclusion as a matter of principle.”19 One can also observe that the 

Sulamérica approach has found support in Singapore, another significant arbitration 

jurisdiction and one in which English arbitration judgments are frequently cited. In one case, 

BCY v BCZ, the judge in the High Court offered a clear endorsement (albeit obiter) of 

Sulamérica.20 In BNA v BNB and another, a case which reached the Singapore Court of Appeal, 

there was common ground between the parties on the applicability of the Sulamérica and BCY 

 
13 In addition to Sulamérica, these included: XL Insurance Ltd v Owens Corning [2001] 1 All E.R. (Comm) 530; 

C v D [2007] EWCA Civ 1282, [2008] 1 All E.R. (Comm) 1001; Arsanovia Ltd. v Cruz City 1 Mauritius Holdings 

[2012] EWHC 3702 (Comm), [2013] 2 All E.R. (Comm) 1. 
14 Enka v Chubb [2020] EWCA Civ 574, [92]. 
15 Enka v Chubb [2020] EWCA Civ 574, [96]. 
16 Enka v Chubb [2020] EWCA Civ 574, [100]. 
17 Enka v Chubb [2020] EWCA Civ 574, [106] and [109]. 
18 See e.g. David Joseph QC, Jurisdiction and Arbitration Agreements (3rd edn, Sweet & Maxwell 2015), para 

6.36 emphasising the divergent positions within commentary on the law.  
19 Sulamérica [2012] EWCA Civ 638, [2013] 1 W.L.R. 102, [57]. 
20 [2016] SGHC 249, [2017] 3 S.L.R. 357 [49]–[65]. For a discussion, see Leong Hoi Seng Victor and Tan Jun 

Hong, “The Law Governing Arbitration Agreements: BCY v BCZ and Beyond” (2018) 30 S.Ac.L.J. 70. 
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presumption when considering an implied choice.21 It will be interesting to see how the 

Singapore courts respond if it is subsequently argued that Singapore law should also reject the 

Sulamérica approach and look to the contrary presumption. 

From an objective perspective, is it more plausible to assume that commercial parties 

usually intend the law chosen to govern the main contract to govern the arbitration agreement 

as well? Or, from that same perspective, should one assume that they usually intend the 

arbitration agreement to be governed by the law of the seat irrespective of the law governing 

the main contract? The answer one gives probably depends on how one constructs, in this 

context, the reasonable person: i.e. the hypothetical individual upon whom the common law 

calls to discern the meaning of the arbitration agreement, including the possibility of an implied 

choice of governing law. A lack of unanimity in this area should, perhaps, not surprise us given 

the nature of contractual interpretation. In the words of one English judge, “The process of 

construction often … involves the assessment of disparate (and therefore incommensurable) 

factors to reach what is ultimately an intuitive (but not irrational) conclusion.”22 The Court of 

Appeal’s decision in Enka v Chubb has certainly flicked the switch from “law of the main 

contract” to “law of the seat”. But, when viewed as a matter of contractual interpretation, one 

could be left wondering how far removed a choice between those two starting presumptions is 

from the old question about the side of the road on which we should drive. Would it matter 

much which one is chosen as long as there is a consistent approach? 

Second, having said that, there are two practical advantages afforded by the legal 

position adopted by the Court of Appeal in Enka v Chubb. One appears to be an increased 

predictability in the search for an implied choice of law. There is a good case for saying that 

the presumption in Enka is set out in stronger terms than the contrary presumption in 

Sulamérica. Thus, Popplewell L.J. in Enka refers to “a strong presumption” displaced only by 

“powerful reasons to the contrary”,23 while in Sulamérica Moore-Bick L.J. adopts the word 

“likely” in setting up a presumption in favour of the law governing the main contract.24 The 

application to the facts in Sulamérica indicates, that despite the presumption, the outcome in a 

particular case is not a foregone conclusion. In a similar vein, see the summary of the legal 

position set out by Hamblen J. (as he then was) in Habas Sinai Ve Tibbi Gazlar Istihsal 

 
21 [2019] SGHC 142, [16]–[17]; [2019] SGCA 84, [47]. 
22 John v PriceWaterhouseCoopers [2002] EWCA Civ 899, [94]. For the avoidance of doubt, Robert Walker L.J. 

in that passage was speaking about contractual interpretation in general rather than in the specific context of 

arbitration agreements. 
23 Enka v Chubb [2020] EWCA Civ 574, [105]. 
24 Sulamérica [2012] EWCA Civ 638, [2013] 1 W.L.R. 102, [26]. See also the reference by Moore-Bick L.J. at 

[11] to “natural inference”. 



 

 6 

Endustrisi A.S. v VSC Steel Co. Ltd.25 There is another practical advantage. Unless the parties 

have expressly chosen a foreign law to govern the arbitration agreement, in the vast majority 

of cases where England is the seat the courts will be able to apply English law to the arbitration 

agreement. That means questions of validity and interpretation can be settled without recourse 

to foreign law.  

Yet, third, one cannot ignore the broader legal policy issue at stake: the influence of an 

approach leaning strongly towards the enforcement of arbitration agreements. The point 

connects to the pro-arbitration motivation of judges who understand the importance of the 

court’s supervisory and supportive role in the context of international arbitration. Although that 

motivation can remain unexpressed at times, it is clearly at work as judges strive to ensure that 

international arbitration agreements are valid and do not fail on the basis of ambiguous drafting 

or a quirk of foreign law. While that pro-arbitration end is a noble one, straining the 

interpretation of an arbitration agreement is not always the most transparent means by which 

to achieve it. If the law’s policy is to ensure, as far as possible, the validity of international 

arbitration agreements, it should pursue that policy in a transparent manner. Swiss law, for 

example, includes a validation principle providing that “an arbitration agreement is valid if it 

conforms either to the law chosen by the parties, or to the law governing the subject-matter of 

the dispute, in particular the main contract, or to Swiss law.”26 In a similar vein, Gary Born has 

argued that the matter should be addressed by an approach that includes a validation principle.27  

The UK Supreme Court has granted Chubb permission to appeal on an expedited basis, 

with the hearing scheduled for the end of July 2020. It is understood that the Supreme Court 

has provided an interim stay of the anti-suit injunction granted by the Court of Appeal.28 One 

of the questions for the Supreme Court will be as follows: “What is the correct approach to 

determining the proper law of an arbitration agreement?”29 If that aspect of the appeal continues 

to focus on an implied choice of law governing the arbitration agreement, the decision for the 

Supreme Court would appear to be a relatively straightforward one: endorse the Court of 

 
25 [2013] EWHC 4071 (Comm), [2014] 1 Lloyd’s Rep. 479, [101] especially at sub-paras 5 and 6. 
26 Federal Statute on Private International Law, art. 178(2). 
27 Gary B. Born, “The Law Governing International Arbitration Agreements: An International Perspective” (2014) 

26 S.Ac.L.J. 814. 
28 Essex Court Chambers, “Enka v Chubb: Expedited Appeal to the Supreme Court” (26 June 2020): 

https://essexcourt.com/enka-v-chubb-expedited-appeal-to-supreme-court [accessed 6 July 2020].  
29 See the UK Supreme Court website: www.supremecourt.uk/cases/uksc-2020-0091.html [accessed 6 July 2020]. 

The other questions will be: “What is the relevance of the parties’ choice of law for the main contract under Rome 

I?” and “What is the role of the court of the seat of an arbitration and in what circumstances is it appropriate or 

permissible for the English court to permit a foreign court to decide whether proceedings before the foreign court 

are a breach of an arbitration agreement?” 



 

 7 

Appeal’s decision in Enka v Chubb or revert to Sulamérica, but either way draw a line under a 

long running debate within English law. That said, and depending on how the appeal is argued, 

there could be a more radical route for the Supreme Court to take. In the wake of Sulamérica 

it was suggested that it would be better for the law to adopt “a basic general rule” that the 

arbitration agreement is governed by the same law as the seat, with an exception applying 

“where the arbitration agreement is rendered ineffective under the law of the seat of 

arbitration”.30 That approach, Arzandeh argued, would be more in keeping with the functioning 

of international commercial arbitration, including the framework provided by the New York 

Convention 1958.31 There is considerable merit in a rule-based approach along those lines, but 

it would require the Supreme Court to depart from the three-stage choice of law approach that 

has hitherto been an accepted feature of English arbitration law.   

Irrespective of the decision that is to come from the Supreme Court in Enka v Chubb, 

one does wonder whether this aspect of arbitration law should be given proper consideration 

when the (English) Arbitration Act 1996 comes up for review, especially given its importance 

to the validity of international arbitration agreements and thus the fundamental underpinning 

of every international commercial arbitration. In viewing the matter through the lens of a clear 

rule of law (perhaps in the future set out in statute) rather than an exercise in contractual 

construction, such an approach would not only bring the “order” of which Popplewell L.J. 

speaks in Enka v Chubb, but would do so in a more transparent manner. In presuming a linkage 

between the arbitration agreement and the law of the seat, it may be the Court of Appeal in 

Enka v Chubb arrived more-or-less at the correct destination, albeit that there is a clearer and 

more principled way of reaching it.  

A final point. Enka v Chubb provides yet another prompt for commercial parties and 

their legal representatives: if an agreement is to include an arbitration clause, give some 

consideration to the law that will govern the arbitration clause and then state that choice of law 

in clear and unambiguous terms. International commercial arbitration offers party autonomy in 

abundance; that autonomy is there to be exercised.  

 
30 Ardavan Arzandeh, “The Law Governing Arbitration Agreements in England” [2013] L.M.C.L.Q. 31, 34–35. 
31 Arzandeh, “The Law Governing Arbitration Agreements in England”, 34–35. 


