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Introduction
Brexit brings with it many challenges for the UK. From a private law perspective,
having left the EU, the UK is no longer bound to transpose new EU directives
seeking to harmonise elements of contract and tort law across EUMember States,
although its courts will continue to interpret existing transposed law.1 Having left
the transition period at the end of 2020,2 the UK is no longer obliged to transpose
a number of significant directives applicable to business to consumer (B2C)
transactions which have been recently brought into force or are pending.3 These
include Directives 2019/770/EU4 (on contracts for the supply of digital content
and digital services) and 2019/771/EU5 (on contracts for the sale of goods) which
both came into force on 11 June 2019, to be implemented by Member States by 1
July 2021. Further EU instruments include the 2019Directive on better enforcement

* Professor of Comparative Law. This article is based on a paper presented at the 1st Zagreb Law of Obligations
conference in December 2019.

1European Union (Withdrawal) Act 2018 (as amended by the European Union (Withdrawal Agreement) Act 2020).
2 See European Union (Withdrawal Agreement) Act 2020 which specifies that the UK’s exit would be followed

by a time-limited implementation period, which would last until 31 December 2020. During the implementation
period, common rules remained in place, with EU law continuing to apply to the UK under the terms set out in the
Withdrawal Agreement.

3See C. Cauffman, “New EU rules on business-to-consumer and platform-to-business relationship” (2019) 26M.J.
469; J. Morais Carvalho, “Sale of goods and supply of digital content and digital services—overview of Directives
2019/770 and 2019/771” (2019) 8 Eu. C.M.L. 194.

4Directive (EU) 2019/770 of the European Parliament and of the Council of 20 May 2019 on certain aspects
concerning contracts for the supply of digital content and digital services, OJ L 136, 22.5.2019, pp.1–27.

5Directive (EU) 2019/771 of the European Parliament and of the Council of 20 May 2019 on certain aspects
concerning contracts for the sale of goods, OJ L 136, 22.5.2019, pp.28–50 (the SGD). Directive 1999/44/EC is
repealed with effect from 1 January 2022: art.23. The Directive was initially confined to online and distance sales
until it became clear that this was unworkable for omni-channel distributors: Proposal for a Directive of the European
Parliament and of the Council on certain aspects concerning contracts for the online and distance sales of goods,
COM(2015) 635 final; Amended proposal for a Directive of the European Parliament and of the Council on certain
aspects concerning contracts for the online and other distance sales of goods, COM(2017) 637 final.
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and modernisation of EU consumer protection rules (the Omnibus directive)6 and
a proposed Directive on collective redress.7

This article will focus on the 2019 Directive on contracts for the supply of digital
content and services (the DCSD). This plays an important role in the European
Commission’s Digital Single Market strategy which seeks to ensure better access
for consumers and businesses to digital goods and services across Europe.8 Its
significance is two-fold: it is innovative and, in contrast to its sale of goods
counterpart (Directive 2019/771/EU), it seeks to fill a gap in the law of EUMember
States.9 While sale of goods law is highly regulated across the EU, there has only
been to date very limited EU intervention in this field.10 And yet the very breadth
of digital content and services, which include the download of music, films, apps,
and games, but also cloud storage and social media services,11 means that a lack
of dedicated legal provision creates a significant gap in contract law regulation.
Digital content and services are not the same as tangible goods. While some EU
states have tried to apply the rules applicable to goods, the application has not
been straight-forward. For example, questions whether the “goods” are “fit for
purpose” or of “satisfactory quality” require technical input. It is also questionable
whether remedies such as the right for replacement or repair or termination should
operate identically in this context. States have equally struggled to determine
whether a digital download should be treated as a “good” or whether “cloud
storage” should be described as a “service”, a “good” or even a rental contract. In
the face of such uncertainty, in a market which the European Commission estimated
in 2015 to be worth around €370 billion,12 it is not surprising that the Commission
would seek to introduce measures to give both businesses and consumers greater
clarity of their respective rights. By proposing a primarily maximum harmonisation
directive, the Commission’s hope was to establish a new framework for liability.13

In acting before EU states could introduce their own measures, it sought to avoid
clashes with national law which often hinders the successful implementation of

6Directive (EU) 2019/2161 of the European Parliament and of the Council of 27 November 2019 amending Council
Directive 93/13/EEC and Directives 98/6/EC, 2005/29/EC and 2011/83/EU of the European Parliament and of the
Council as regards the better enforcement andmodernisation of Union consumer protection rules OJ L 328, 18.12.2019,
pp.7–28. Most of the amendments concern the Unfair Commercial Practices and the Consumer Rights Directives.
The other two Directives—the Unfair Contract Terms and the Price Indication Directives—are only amended
concerning penalties.

7Proposal for a Directive of the European Parliament and of the Council on representative actions for the protection
of the collective interests of consumers, COM(2018) 184 final. See C. Scott, “Consumer law, enforcement and the
new deal for consumers” (2019) 27 E.R.P.L. 1279.

8 See European Commission Communication, “A Digital Single Market Strategy for Europe” COM(2015) 192
final.

9While some States e.g. Germany and the Netherlands, responded to this gap by extending the scope of existing
contract rules to include sale of digital content, the position is less clear in other States e.g. France and Poland, which
have no explicit rules.

10See Directive 2011/83/EU of the European Parliament and of the Council of 25 October 2011 on consumer rights
OJ L 304, 22.11.2011, pp.64–88 which does refer to digital content, albeit defined narrowly, at art.2(11): (the CRD).

11 See Recital 19 to Directive 2019/770/EU.
12Communication from the Commission to the European Parliament, the Council and the European Economic and

Social Committee, Digital Contracts for Europe - Unleashing the potential of e-commerce, COM (2015) 633 final.
The Commission found the value of retail e-commerce in the European Union grew by 13.4% in 2014 alone.

13 See, generally, P.-C. Müller-Graff, “EU Directives as a means of private law unification” in A.S. Hartkamp,
M.W. Hesselink, E. Hondius, C. Mak and E. Du Perron (eds), Towards a European Civil Code, 4th edn Revised,
(Wolters Kluwer Law International, 2010). For a critique of directives as a mode of convergence see A. Bagchi, “The
political morality of convergence in contract” (2018) 24 E.L.J. 36.
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EU law14 and provide a modern, informed, framework for future contracting across
the EU.
There is, however, one major exception to the legislative gap identified by the

Commission. One of the reasons why the Commission sought to advance the
project in 201515 was the fact that Member States were starting to legislate on this
topic, notably the UK in Pt 1, Ch.3 of its Consumer Rights Act 2015 (CRA 2015),
which came into force on 1 October 2015.16 Ireland had also drafted its own
Consumer Rights Bill following the lead of the UK and looked ready to legislate,
only putting its proposals on hold following the publication of the draft Directive
in 2015. A clash between the CRA 2015 and the Directive seemed likely, but then
Brexit intervened. Delays in implementing the DCSD17 and a strong Conservative
election victory in December 2019 on the platform of “Make Brexit Happen”
rendered any direct clash improbable.18

Nevertheless, despite Brexit, this article will argue that there are a number of
reasons why UK lawyers need to be aware of the Directive and how it differs from
the CRA 2015. First, the DCSD should make UK lawyers reflect on gaps and
potential weaknesses in the UK legislation. The content of the Directive has been
a matter of active debate between academics, the European Parliament and Council
alike since 2015 and this debate has led to an innovative piece of legislation which
seeks to respond to and regulate the market for digital content and services. Are
there lessons UK law can learn from this process? Secondly, UK businesses and
consumers contracting in EUMember States from the start of 2022 would be wise
to be aware of the different legislative regime. It would be naïve to assume that
only the CRA 2015 will be applicable in all cases. Thirdly, Ireland were about to
implement legislation based on the model of the CRA 2015, but now will be
introducing legislation based on the DCSD. This will lead to a severing of ties
traceable back to the Sale of Goods Act 1893 (UK and Ireland). This article will
assess how the DCSD will affect the traditional relationship between Irish and
English sale of goods law.
Examining EU reforms on contracts for the supply of digital content and services

throws critical light therefore on the digital content provisions of the CRA 2015,
the future relationship of UK and EU consumer law and the relationship of Irish
and UK consumer law. The DCSD, it will be argued, should not be dismissed as
merely “EU” law. It is a significant reform that UK lawyers ignore at their peril.

14Goanta and Siems argue that empirical data shows that convergence is more likely where there is no existing
legislation in the matter of the respective directive; existing legislation creating path-dependency: C. Goanta and M.
Siems, “What determines national convergence of EU law? Measuring the implementation of consumer sales law”
(2019) 39 L.S. 714, 724–75. A good example of non-convergence due to existing national provisions may be found
in relation to the French implementation of the Product Liability Directive 85/374/EEC, discussed, for example, in
S. Whittaker, Liability for Products: English Law, French Law, and European Harmonization (Oxford: Oxford
University Press, 2005).

15 Proposal for a Directive of the European Parliament and of the Council on certain aspects concerning contracts
for the supply of digital content, COM(2015) 634 final (the DCD).

16CRA 2015 Pt 1 Ch.3 ss.33–47 deals with contracts for the supply of digital content. Services are dealt with in
Pt 1 Ch.4 ss.48–57 without any specific provision for digital services.

17Onwhich see P. Giliker, “Adopting a smart approach to EU legislation:Why is it proving so difficult to introduce
a directive on contracts for the supply of digital content?” in T. Synodinou et al, EU Internet Law in the Digital Era
(Springer, 2019).

18DCSD art.24 provides for a deadline of 1 July 2021 for implementation, to be applied to contracts for the supply
of digital content and services from 1 January 2022. The UK transition period ended on 31 December 2020.
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Legislating on contracts for the supply of digital content and
services: the EU approach
As stated above, the DCSD is a key part of the European Commission’s Digital
Single Market strategy and both it and the Sale of Goods Directive collectively
replace an earlier proposal for a Common European Sales Law (CESL).19 It is a
(primarily) maximum harmonisation targeted directive (art.4),20 which seeks to
lay down uniform law on matters of (i) conformity of digital content or service
with the contract; (ii) remedies for lack of conformity or failure to supply; and (iii)
modification of digital content or service in B2C contracts..21 It does not regulate
general contract law22 nor certain types of contracts such as financial services or
gambling.23 EU law on protection of personal data will prevail in the event of a
conflict.24 In respect of specific matters of conformity, remedies and modification
of digital content and services contracts, then, we see an attempt to provide a
dedicated, future-proof legislative framework. In particular, the Directive makes
it very clear that, unless the parties have agreed otherwise, the trader shall supply
the digital content or digital service without undue delay after the conclusion of
the contract: art.5. Failure to do so gives a right to termination, subject certain
conditions: art.13.25

The nature of these innovations will be discussed below. This will lay the
foundations for a comparison with the CRA 2015 in the next part of this article.

Embracing personal data and distinguishing digital contracts from
ordinary sale of goods contracts (arts 2 and 3)
In focusing on B2C contracts for the supply of digital content26 and services,27 the
DCSD adopts conventional definitions of consumer and trader,28 but two innovations
are significant. First, art.3 includes contracts where the consumer pays or undertakes
to pay a price, but also where the consumer provides or undertakes to provide
personal data to the trader.29 This is far clearer than the initial version of the
Directive which required the consumer to “actively” provide counter-performance

19 Proposal for a Regulation of the European Parliament and of the Council on a Common European Sales Law,
COM (2011) 635 final.

20Unless otherwise provided e.g. DCSD art.11 provides for minimum harmonisation of limitation periods.
21DCSD art.1.
22DCSD art.3(10): “This Directive shall not affect the freedom of Member States to regulate aspects of general

contract law, such as rules on the formation, validity, nullity or effects of contracts, including the consequences of
the termination of a contract in so far as they are not regulated in this Directive, or the right to damages.”

23DCSD art.3(5).
24DCSD art.3(8). In particular, this Directive shall be without prejudice to Regulation (EU) 2016/679 and Directive

2002/58/EC (the e-Privacy Directive).
25The Directive requires the consumer to call upon the trader to supply the digital content before giving the right

to terminate: art.13(1), subject to art.13(2).
26DCSD art.2(1): “digital content” means data which are produced and supplied in digital form.
27DCSD art.2(2): “digital service” means: (a) a service that allows the consumer to create, process, store or access

data in digital form; or (b) a service that allows the sharing of or any other interaction with data in digital form
uploaded or created by the consumer or other users of that service.

28 See DCSD arts 2(5)—trader and 2(6)—consumer respectively. Note, however, that consumers are confined to
“any natural person who, in relation to contracts covered by this Directive, is acting for purposes which are outside
that person’s trade, business, craft, or profession”. In contrast, CRA 2015 s.2(3) covers “mixed” contracts where “an
individual acting for purposes that are wholly or mainly outside that individual’s trade, business, craft or profession”.

29This excludes personal data provided by the consumer which is exclusively processed by the trader for the
purpose of supplying the digital content or digital service in accordance with the Directive or for allowing the trader
to comply with legal requirements to which the trader is subject, and the trader does not process those data for any
other purpose: DCSD art.3(1).
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other than money in the form of personal data30; no indication being given what
“active” meant and whether it required positive action on the part of the consumer.
The aim is, according to Recital 24, to extend the Directive to the frequent practice
of exchanging personal data to obtain the supply of digital content or services e.g.
on social media or email accounts.31 The 2019 version of the Directive also
addresses the concerns of the European Data Protection Supervisor in 201732 that
the original version failed to take account of significant data protection legislation
introduced by the EU itself, most notably the General Data Protection Regulation
(EU) 2016/679 (GDPR).33 The Directive now expressly gives primacy to such
regulation (albeit rather clumsily) throughout the text.34 Recital 24 acknowledges
that “the protection of personal data is a fundamental right and… therefore personal
data cannot be considered as a commodity” and that “Union law on the protection
of personal data provides for an exhaustive list of legal grounds for the lawful
processing of personal data”. The onus is on the parties to ascertain the relevant
law.
The second innovation is to provide criteria to distinguish digital content and

services from general sale of goods legislation. This is vital given that the DCSD
works alongside the new Sale of Goods Directive. With differences between the
two directives, demarcation becomes a crucial issue. For example, smart phones
and fridges are goods with digital components: which directive is applicable? Ditto
CDs and DVDs where the digital content is clearly a vital component of their
utility. This, perhaps unsurprisingly, proved a matter of debate; the 2015 proposals
arguing that the DCD (as it then was)

“should not apply to digital content which is embedded in goods in such a
way that it operates as an integral part of the goods and its functions are
subordinate to the main functionalities of the goods”.35

The “embedded” test proved less than popular due to its opacity. It has now been
abandoned in favour of a distinction between digital content which is incorporated
in or inter-connected with goods (SGD applicable)36 and that supplied on a tangible

30DCD 2015 art 3.1.
31The Omnibus Directive (EU) 2019/2161 will also broaden the scope of application of the CRD to contracts for

the supply of digital content (not on a tangible medium) or services where consumers pay with personal data, art.4(2)(b).
32European Data Protection Supervisor, “Summary of the Opinion on the Proposal for a Directive on certain aspects

concerning contracts for the supply of digital content” OJ C 200, 23.6.2017, p.10. See also R. Robert and L. Smit,
“The proposal for a Directive on digital content: A complex relationship with data protection law” (2018) 19 ERA
Forum 159.

33Regulation (EU) 2016/679 of the European Parliament and of the Council of 27 April 2016 on the protection of
natural persons with regard to the processing of personal data and on the free movement of such data, OJ L 119,
4.5.2016, p.1.

34 For example DCSD art.2(8) defines “personal data” as that defined in point (1) of art.4 of Regulation (EU)
2016/679. For ongoing possible tensions with the GDPR, see Z. Efroni, “Gaps and opportunities: The rudimentary
protection for ‘data-paying consumers’ under new EU consumer protection law” (2020) 57 C.M.L.Rev 799.

35Recital 11, 2015 DCD (emphasis added). For criticism, see K. Sein, “What rules should apply to smart consumer
goods: Goods with embedded digital content in the borderland between the Digital Content Directive and normal
contract law” (2017) 8 Journal of Intellectual Property, Information Technology & E-Commerce Law 96; J. Hoekstra
and A. Diker-Vanberg, “The proposed Directive for the supply of digital content: is it fit for purpose?” (2019) 33
International Review of Law, Computers & Technology 100 at 3.2.

36DCSD art.3(4). See also art.2(3): “‘goods with digital elements’ means any tangiblemovable items that incorporate,
or are inter-connected with, digital content or a digital service in such a way that the absence of that digital content
or digital service would prevent the goods from performing their functions”. In the event of doubt as to whether the
supply of incorporated or inter-connected digital content or an incorporated or inter-connected digital service forms
part of the sales contract, the digital content or digital service shall be presumed to be covered by the sales contract.
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mediumwhich serves exclusively as a carrier of digital content (DCSD applicable).37

The intention is that the DCSD would apply to all digital content, independently
of the medium used for its transmission, including digital content transmitted on
a durable medium, downloaded by consumers on their devices, web-streamed,
allowed access to storage capabilities of digital content and content accessed by
use of social media. This means it will cover CDs, DVDs, USB sticks andmemory
cards, but not goods such as smart phones or fridges.38 However, should the trader
fail to supply the CD, DVD etc, it is not the Directive but art.18 of the Consumer
Rights Directive 2011 which regulates the time of delivery and the right to
terminate.39 Such a distinction may make sense to lawyers, but one must wonder
whether it will be so obvious to consumers. The explanation that CDs and DVDs
are (partially) within the DCSD “in order to meet the expectations of consumers
and ensure a clear-cut and simple legal framework for traders of digital content”
is unlikely to impress.40 There is therefore a major source of uncertainty inherent
in the DCSD.

Conformity standards (DCSD arts 6–9)
The DCSD does not attempt to regulate general contract law, but rather establishes
qualitative standards for contracts for the supply of digital content and services
under arts 7 (subjective requirements for conformity) and 8 (objective requirements
for conformity). The original version, which provided for standards based on the
terms of the contract (art.6.1) subject to objective standards to the extent that the
contract did not stipulate the standard in a clear and comprehensive manner,
received considerable criticism for being unduly favourable to businesses. Spindler,
for example, argued that the original version of the Directive was unlikely to
improve the level of consumer protection for digital content, but rather left the
contract’s content almost entirely to the parties’ individual stipulations and
consumers vulnerable to disadvantageous provisions in standard term contracts.41

Such criticisms proved influential and the final version now places subjective and
objective requirements alongside each other.42

What is distinctive about these provisions is the attempt to adjust the conformity
concept applied to goods under the Consumer Sales Directive 1999/44/EC43 to the
specific context of digital content and services. In addition to issues such as the
description (including any trial version made available prior to contract), quantity

37DCSD art.3(3).
38 For criticism of the treatment of goods with ancillary digital services, see K. Sein and G. Spindler, “The new

Directive on Contracts for the Supply of Digital Content and Digital Services—Scope of Application and Trader’s
Obligation to Supply—Part 1” (2019) 15(3) E.R.C.L. 257, 269–76.

39Directive 2011/83/EU. The CRD provisions relating to the right of withdrawal and the nature of the contract
under which those goods are supplied also continue to apply to tangible media and the digital content supplied on it.
The DCSD is also without prejudice to the distribution right applicable to these goods under copyright law: Recital
20 to DCSD.

40Recital 20 to DCSD.
41G. Spindler, “Contracts for the Supply of Digital Content—Scope of application and basic approach—Proposal

of the Commission for a Directive on Contracts for the Supply of Digital Content” (2016) 12 E.R.C.L. 183, 199. See
also R. Steenbot and S. Geiregat, “Proposal for a Directive on Digital Content: Scope of Application and Liability
for Lack of Conformity” in I. Claeys and E. Terryn (eds), Digital Content and Distance Sales (Intersentia, 2017),
p.165 and the European Law Institute, “Statement of the European Law Institute on the European Commission’s
Proposed Directive on the Supply of Digital Content to Consumers COM(2015) 634 final” (2016), p.4.

42DCSD art.8(1) states: “In addition to complying with any subjective requirement for conformity …”
43Directive 1999/44/EC of the European Parliament and of the Council of 25 May 1999 on certain aspects of the

sale of consumer goods and associated guarantees, OJ L 171, 7.7.1999, pp.12–16 (the CSD).
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and quality of the digital content and services and the purposes for which they are
used, both arts 7 and 8 refer to the functionality, compatibility, interoperability
and other features, as required by the contract.44Articles 7 and 8 also refer to
updates, accessories, instructions, and customer assistance as required by the
contract. Articles 8(2) and (6) importantly require the trader to ensure that the
consumer is informed of and supplied with updates, including security updates,
that are necessary to keep the digital content or service in conformity, and that,
unless the parties have agreed otherwise, digital content or a digital service shall
be supplied in the most recent version available at the time of the conclusion of
the contract. The burden of proof regarding conformity at the time of supply is on
the trader provided it becomes apparent within one year of supply: art.12(2).45

“Conformity” as a standard therefore is modified to reflect the technical context.
In so doing the Directive seeks to define “functionality”,46 “compatibility”,47 and
“interoperability”,48 with, it may be said, varying degrees of success given their
generality. This has led some authors to question how easy it is to determine the
objective criteria.49 Nevertheless, the DCSD represents a real attempt to provide
a qualitative framework distinct from that of sale of goods, recognising the
importance of certain issues for consumers. It is not just the initial purchase that
matters to consumers, but associated concerns such as updates and security. While
the ability to contract out of some of the art.8 standards is a concern,50 the overall
impression is a standard of conformity adapted to the digital environment.

Remedies for lack of conformity of digital contracts and services
(arts 14-18)
The starting point for remedies remains that established under the Consumer Sales
Directive 1999/44/EC, namely repair or replacement, failing which a reduction in
price or rescission/termination of the contract.51 Nevertheless, remedies under the
DCSD are equally “honed” to respond to the digital environment. Article 14(2)
thus provides that the consumer

44DCSD art.9 also deals with the incorrect integration of the digital content or digital service into the consumer’s
digital environment.

45This had also been subject to an active debate given that the reversed burden of proof under the CSD was 6
months (CSD art.5(3)). Controversially, the original proposal for the Directive was for an indefinite time: for criticism
see V. Mak, “The new proposal for harmonised rules on certain aspects concerning contracts for the supply of digital
content” In Depth Analysis, EPRS, PE 536.494 at 20 (2016); Spindler, “Contracts for the Supply of Digital
Content—Scope of application and basic approach—Proposal of the Commission for a Directive on Contracts for
the Supply of Digital Content” (2016) 12 E.R.C.L. 183, 213. Different provisions apply to contracts for the continuous
supply: art.12(3).

46DCSD art.2(11) states that “functionality” means the ability of the digital content or digital service to perform
its functions having regard to its purpose.

47DCSD art.2(10) states that “compatibility” means the ability of the digital content or digital service to function
with hardware or software with which digital content or digital services of the same type are normally used, without
the need to convert the digital content or digital service.

48DCSD art.2(12) states that “interoperability” means the ability of the digital content or digital service to function
with hardware or software different from those with which digital content or digital services of the same type are
normally used. One might question how helpful this definition is.

49 See K. Sein and G. Spindler, “The New Directive on Contracts for the Supply of Digital Content and Digital
Services—Conformity Criteria, Remedies and Modification—Part 2” (2019) 15 E.R.C.L. 365, 374.

50 For example DCSD art.8(6).
51 See CSD art.3.
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“shall be entitled to have the digital content or digital service brought into
conformity [within a reasonable time free of charge],52 unless this would be
impossible or would impose costs on the trader that would be
disproportionate”.53

Depending on the technical characteristics of the digital content or digital service,
the trader will be allowed to select a specific way of bringing the digital content
or service into conformity, for example by issuing updates or making a new copy
of the digital content or service available to the consumer.54

Proportionate reduction in price55 and termination are only permitted in the cases
listed in art.14(4), which include, in addition to the more conventional instances
where remedying the lack of conformity is impossible, disproportionate or where
it is clear that it will not be done within a reasonable time or without significant
inconvenience for the consumer,56 cases where the lack of conformity is of such a
serious nature as to justify an immediate price reduction or termination of the
contract.57 Where the digital content or service is supplied in exchange for the
payment of a price (not personal data), the consumer shall be entitled to terminate
the contract only if the lack of conformity is not minor: art.14(6).58 The burden of
proof with regard to whether the lack of conformity is minor shall be on the trader.
Sein and Spindler term this a “flexible hierarchy”, even allowing for termination
in certain circumstances without giving the trader the possibility to repair the
defect.59

While this represents a minor adjustment to the previous remedial framework,
it is in relation to termination that the impact of the digital environment hits. Articles
15–18 set out the procedure for termination which includes reimbursement of the
price paid by the consumer. This inevitably becomes complicated in relation to
personal data and due to the need for the trader to respect their obligations under
Regulation (EU) 2016/679.60The complexmeans by which termination is achieved,
which include a difficult to enforce obligation on the consumer to refrain from
using the digital content or service and making it available to third parties,61

demonstrate the difficulty of applying traditional contractual remedies for restitution
to the personal data context.62 While the Directive provides only a limited right to
terminate,63 it remains to be seen how successfully its suggested procedure will
work in practice. Sein and Spindler, for example, have questioned what the
Directive adds in terms of consumer rights in relation to faulty data-paid digital

52DCSD art.14(3).
53This takes into account all the circumstances of the case including the value of the content or service if there

were no lack of conformity and the significance of the lack of conformity.
54DCSD Recital 63.
55The reduction in price shall be proportionate to the decrease in the value of the digital content or digital service

which was supplied to the consumer compared to the value that the digital content or digital service would have if it
were in conformity: DCSD art.14(5).

56Compare CSD art.3(5).
57DCSD art.14(4)(d). For example, where the consumer is supplied with anti-virus software which is itself infected

with viruses: DCSD Recital 65.
58Allowing termination for minor defects for contracts based on exchange of personal data is deemed to make up

for the fact that the remedy of price reduction is not available to the consumer.
59 Sein and Spindler, “The New Directive on Contracts for the Supply of Digital Content and Digital

Services—Conformity Criteria, Remedies and Modification—Part 2” (2019) 15 E.R.C.L. 365, 375.
60DCSD art.16(2).
61DCSD art.17(1). Article 17 sets out the obligations of the consumer in the event of termination.
62DCSD art.16(4).
63 See also DCSD art.13.
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content.64 In this context, the consumer is likely to be confined to a right to terminate
(subject to any right to damages at national law)65; the costs of bringing the content
into conformity being regarded as disproportionate in most cases. In such
circumstances, all the Directive will do is allow the consumer to close their account
or delete the app in question; something they are able to do anyway.

Modification of digital content or service (art.19)
Regulating modification is the third goal set by the Directive and again the key
innovation is the presence of a specific provision addressing what happens when
a trader seeks to modify digital content or services in the course of the contract.
Modifications (e.g. updates) are often beneficial to consumers but need not be so.
Article 19(1) provides that modification beyond that necessary to maintain
conformity will only be permitted if it is provided for in the contract for a valid
reason,66 without additional cost to the consumer, and the consumer is informed
in a clear and comprehensible manner of the modification. Breach again gives rise
to a right to terminate if the modification negatively impacts the consumer’s access
to or use of the digital content or digital service,67 unless such negative impact is
only minor.68 It remains to be seen to what extent consumers will seek to access
such rights given the often minor nature of such modifications. If it does provide
a standard by which traders comply, then it will succeed to a certain extent in its
aim of giving greater transparency to consumers.
What the DCSD achieves, then, is a dedicated legal framework for matters such

as lack of conformity, failure to supply and the modification of contracts for the
supply of digital content and services. In the next part of this article, I will critically
assess the equivalent provisions of the CRA 2015, highlighting key differences in
content and policy.

Legislating on contracts for the supply of digital content and
services: the UK approach
Prior to the publication in December 2015 of the European Commission’s proposals
for Directives on contracts for the supply of digital content and services and (at
that time) online sale of goods, the UK had introduced its own legislation—the
Consumer Rights Act 2015 (CRA 2015)—which came into force in October 2015.69

This followed a period of consultation on how best to treat digital content under
UK law. One of the few cases to address the nature of such contracts had sought

64Sein and Spindler, “The newDirective on Contracts for the Supply of Digital Content and Digital Services—Scope
of Application and Trader’s Obligation to Supply—Part 1” (2019) 15(3) E.R.C.L. 257, 265.

65 See DCSD art.3(10).
66For example where the modification is necessary to adapt the digital content or digital service to a new technical

environment or to an increased number of users or for other important operational reasons.
67DCSD Recital 75 states that this is an objective test having regard to the nature and purpose of the digital content

or digital service and to the quality, functionality, compatibility and other main features which are normal for digital
content or digital services of the same type.

68DCSD art.19(2). This is also subject to arts 19(1)(d) and 19(4) (if the trader has enabled the consumer to maintain
without additional cost the digital content or digital service without the modification, and the digital content or digital
service remains in conformity).

69See, generally, on the CRA 2015: P. Giliker, “The Consumer Rights Act 2015—A bastion of European consumer
rights?” (2017) 37 L.S. 78; A. Samuels, “The Consumer Rights Act” [2016] J.B.L. 159: C. Twigg-Flesner and R.
Canavan, Atiyah and Adams’ Sale of Goods, 14th edn (Pearson, 2020), Ch.19; D. Barry et al, Blackstone’s Guide to
the Consumer Rights Act 2015 (Oxford: Oxford University Press, 2016).
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to apply pre-existing sale of goods rules, leading to the confusing decision that
sale of goods legislation could be applied to the sale of tangible media, but leaving
open the question whether it could also be applied to digital content not so provided
e.g. downloaded music or software.70 It was also unclear whether digital content
which was not “sold” but merely licensed to the consumer (which is often the case)
could be regarded as a “sale” under the Sale of Goods Act 1979. While, then, it
would seem that digital content sold on disk was covered by existing legislation,
UK law had yet to respond to consumer practices of downloading or streaming
software or music online. A 2010 report adopted the conservative view that “digital
products should be treated exactly as physical goods, so far as that is possible”.71

This was deemed to make the law clearer for consumers and businesses alike.72

The CRA 2015 followed this approach. While Pt 1 Ch.3 contains a specific
section on contracts for the supply of digital content (defined at s.33), its provisions
mirror generally those of Pt 1 Ch.2 (goods). Services are dealt with generally in
Pt 1 Ch.4. Below, I will highlight key differences between the CRA 2015 and the
DCSD. This will enable me to identify four areas where, despite Brexit, lessons
may be learnt.

Differences in scope: the CRA does not extend to contracts where
the consumer provides or undertakes to provide personal data to the
trader (s.33); no dedicated provisions for digital services (Pt 1 Ch.4)
The CRA 2015 only applies to contracts where the trader supplies digital content73

to a consumer74 for a price: s.33(1).75 It does not apply to the supply of free digital
content.76 The government does, however, retain a reserve a power to extend s.33
to digital content contractually supplied in exchange for something else of value
other than money (e.g. personal data) if, in the future, the Secretary of State is
satisfied that there is significant consumer detriment resulting from these sorts of
contracts: s.33(5). It has to date expressed no wish to do so, seeking to avoid
imposing what it regards as unnecessary regulatory restraints on innovative forms
of contracting. Such a move therefore seems unlikely. The Explanatory Notes to
the Act stress that significant consumer detriment would be needed to justify such
a change.77

No specific provision is made for digital services. Ch.4 merely provides generic
provisions for services mirroring provision in the Supply of Goods and Services

70 See Glidewell LJ in St Albans City and DC v International Computers Ltd [1996] EWCA Civ 1296; [1996] 4
All E.R. 481; [1997] F.S.R. 251. For criticism, see C. Gardiner, “Scheme of Consumer Rights Bill 2015: Paving the
way for digital consumers, Part 1: Background and scope” (2015) 22 Commercial Law Practitioner 222, 223 and,
more generally, S. Green and D. Saidov, “Software as goods” [2007] J.B.L. 161.

71R. Bradgate, “Consumer Rights in Digital Products” (BIS, September 2010), p.64.
72UK Department of Business, Innovation and Skills (BIS), “Consumer Rights Bill: Supply of Digital Content.

Impact Assessment: Final” (BIS, June 2013), para.48.
73Defined as “data which are produced and supplied in digital form”: CRA 2015 s.2(9).
74CRA 2015 s.2(3). Trader is defined at s.2(2).
75CRA 2015 s.33(3) extends this to the consumer using, by way of payment, any facility for which money has

been paid. See also CRA 2015 s.33(2).
76The only exception is when the free content supplied causes damage to a device or to other digital content: see

CRA 2015 ss.46 and 33(8).
77Explanatory Notes to Act, para.176.
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Act 1982. The contract will thus include a term that the trader must perform the
service with reasonable care and skill.78

We can contrast here the intention of the Directive to respond to and regulate
new forms of contracting with the less ambitious provisions of the CRA. Notably
the title of the Directive changed from 2015 to 2019 to refer expressly to both
digital content and services, highlighting the importance of being seen to regulate
both types of contract. While extending the Directive to personal data has raised
its own problems in terms of clashes with data protection legislation and
complicated provisions for restitution on termination, one might question whether
this is worse than ignoring this form of contracting entirely. The divergence in
approach also leaves UK law with an obvious gap in terms of digital services,
hardly filled by the generic words of s.49. There is no provision, unlike s.33(5),
for amendment.79 Here the Directive might prove useful in making a case for such
an extension should the Directive be seen to operate successfully. Can the UK
continue to ignore the specific regulation of digital services?
One further difference should be noted. As stated above, the treatment of goods

on a durable medium (e.g. CDs and DVDs) has raised real questions in relation to
their classification as “goods” or “digital content”. In opting for the latter, the
Directive relies on the Consumer Rights Directive to offer a right to terminate for
non-delivery (a common complaint). In contrast, s.16 of the CRA 2015 treats such
contracts as regulated under the sale of goods provisions. This means that where
digital content is supplied on a disk, the consumer has the right to the full suite of
sale of goods remedies which include the s.22 short-term right to reject.80 Such an
approach certainly fits more readily with consumer expectation—Imight purchase
a CD or a vinyl record of the same recording—should they be under different
regulatory regimes? If I choose to download music, this feels instinctively
different—it is clearly digital content. In essence, the UK statute reflects the “gut”
feeling of consumers. EU consumers are obviously deemed to be more legally
sophisticated!
What stands out from the UK response is that the CRA 2015, rather than being

a review of contract law in the light of technological change, prefers a more
incremental approach to legal development. The reforms take the law a step further,
but the results are not radical. It is not reshaping contract formation by including
personal data as “consideration” nor reclassifying well-established “goods” such
as CDs as “digital content”. Digital services remain for the future. Writers have
already commented on potential questions which remain unanswered. Where, for
example, I am offered a free app but with the potential to pay for additional features,
am I outside the Act or not?81 Kelly and Swaby argue that including personal data
provided by the consumer as “consideration” would be fairer to consumers and
also act as a means for driving up standards and competitiveness in the market,
although they note the successful lobbying of business groups such as techUK to

78Compare s.13 of the Supply of Goods and Services Act 1982 with s.49 CRA 2015. See Explanatory Notes to
Act, para.242.

79 For criticism, see O. Bray and B. Kerry, “Digital content under the Consumer Rights Act 2015” (2015) 26 Ent.
L.R. 271.

80This sets a minimum time limit of 30 days: CRA 2015 s.22(3). See, generally, s.19 (Consumer’s rights to enforce
terms about goods).

81 See Atiyah and Adams’ Sale of Goods, 14th edn (2020), Ch.19.
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avoid any such extension and concerns as to the negative impact of the costs of
regulation on start-ups and small companies.82

Conformity standards for digital content (ss.34, 35, 36 and 39)
Conformity standards are also different under the CRA 2015 which adheres to the
traditional common law preference for implied terms of satisfactory quality (s.34);
fitness for a particular purpose (s.35); and that the content is as described (s.36).
These represent a modified version of the implied terms found in the goods section
of the Act (Pt 1 Ch.2). This was intentional. In drafting the legislation, the
government was influenced by the studies mentioned above which had indicated
that regulation should mirror as far as possible the existing sale of goods regime;
here ss.9 (satisfactory quality), 10 (fitness for a particular purpose) and 11 (goods
as described).83Atiyah and Adams’ Sale of Goods observes that the provisions vary
only when absolutely necessary due to inherent differences between the two
regimes.84Section 34, for example, provides that:

“(2) The quality of digital content is satisfactory if it meets the standard
that a reasonable person would consider satisfactory, taking account
of—(a) any description of the digital content, (b) the price mentioned
in s.33(1) ... and (c) all the other relevant circumstances.

(3) The quality of digital content includes its state and condition; and
the following aspects (among others) are in appropriate cases aspects
of the quality of digital content—
(a) fitness for all the purposes for which digital content of that

kind is usually supplied;
(b) freedom from minor defects;
(c) safety;
(d) durability.”85

What is missing is any reference to matters such as functionality, compatibility,
accessibility, continuity and security, expressly considered in the DCSD. Nor is
there any reference to updates or customer assistance as stipulated by the contract.
Arguably, the UK courts can provide these criteria by considering what a reasonable
person would consider satisfactory in relation to digital content (s.34(2)) or whether
the digital content is reasonably fit for the consumer’s particular purpose (ss.35(1)
and (3)). Bray and Kerry, for example, suggest that the applied standard should
encompass, inter alia, freedom from security holes as well as freedom from
technical flaws and defects.86 The onus, however, is on the courts. Otherwise the
Act complies with the provisions of the Consumer Rights Directive 2011 and
Consumer Sales Directive 1999 but goes no further. Only limited provision is

82R. Kelly and G. Swaby, “Consumer protection rights and ‘free’ digital content” (2017) 23 C.T.L.R. 165. See the
techUK Position Paper of August 2016, “techUK position on the Draft Directive on contracts for the supply of digital
content”.

83CRA 2015 s.41(1) provides for an implied term that the trader has the right to supply that content to the consumer.
Breach gives the consumer the right to a refund: s.42(5). Cf. s.17 CRA 2015 (Trader to have right to supply the goods
etc).

84Atiyah and Adams’ Sale of Goods, 14th edn (2020), p.493.
85CRA 2015 s.34(3) mirrors s.9(3), for example, merely excluding “appearance and finish”.
86 See Bray and Kerry, “Digital content under the Consumer Rights Act 2015” (2015) 26 Ent. L.R. 271, 272.
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made for the distinct context of digital content. Section 39,87 for example, focuses
on the question of when digital content is supplied if it is transmitted to the
consumer under arrangements initiated by the trader, for example, by giving the
consumer access to content on a smartphone.88The trader is responsible for ensuring
the digital content meets all relevant quality standards at the point of supply.89 This
is the exception, however, that makes the rule. The UK approach is one of limited
amendment to the existing legislative framework. Unsurprisingly, then, the burden
of proof regarding conformity at the time of supply remains the six-month limit
of the Consumer Sales Directive90 rather than the one year of art.12(2) of the DCSD.

Remedies for lack of conformity (ss.42, 43, 44 and 45)
Section 42(2) of the CRA 2015 sets out the remedies for non-conformity: the right
to repair or replacement (s.43) and the right to a price reduction (s.44). Consumers
are, however, expressly permitted to seek other contractual remedies for breach
such as damages or specific performance.91 There are obvious similarities with the
DCSD given the common legacy of the Consumer Sales Directive 1999 with its
hierarchy of remedies. The hierarchy has, however, never been fully endorsed by
UK law and here we can note the availability of ordinary contract law remedies
alongside those of repair, replacement and price reduction. Section 44(3) provides
that a price reduction can only be exercised where repair or replacement is
impossible or it has not been done within a reasonable time and without significant
inconvenience to the consumer. The aim again is to mirror the provisions for goods
with one notable exception: the right to reject.92 Termination is not permitted.93

The reason given is that digital content cannot be returned in any meaningful
sense.94 Section 45 (right to a refund) applies only to breach of s.41 (trader’s implied
right to supply digital content). For “practical reasons”, there is no corresponding
duty under s.45 for the consumer to return or delete the digital content.95 This is a
noticeable divergence from the DCSD.

Modification of the quality, fitness or description of digital content
(s.40)
While provision is made for modification, two distinct differences can be identified
with the DCSD: (i) services are not included; (ii) the Directive has a more obvious
consumer protection focus including a right to terminate under certain
circumstances. Section 40 merely states that where the contract provides for the

87 For criticism, see J. Krebs, “Twixt cup and lip: Liability of traders under consumer contracts for digital content
damaged in transit” [2017] J.B.L. 376, who argues that s.39 lacks sufficient discrimination and favours traders in far
too many situations. No other terms about quality or fitness can be implied into the contract: CRA 2015, s.38.

88The trader from whom the consumer purchased the digital content is deemed to supply the content at the point
that it reaches either the consumer’s device (e.g. directly to a consumer’s satellite dish) or an independent trader
within the contractual control of the consumer (e.g. an ISP), whichever is sooner: CRA 2015 ss.39(2).

89CRA 2015 s.39(6).
90CRA 2015 s.42(9) and (10).
91CRA 2015 s.42(6) and (7).
92Contrast CRA 2015 s.19 for goods.
93CRA 2015 s.42(8).
94Explanatory Notes to CRA 2015, para.205. Contrast items including digital content (e.g. CDs) which are dealt

with under s.16: s.42(3). This means that consumers do have the right to reject substandard digital content sold on a
tangible medium.

95Explanatory Notes to CRA 2015, para.216.
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trader or third party to modify the digital content, ss.34–36 continue to apply to
the modified digital content. New features may be added and existing features
enhanced, as long as the digital content continues to match the description and
conform to the pre-contractual information provided by the trader: s.40(2). The
Explanatory Notes also add that any modification clause would also be subject to
the fairness provisions under Pt 2 of the Act.96

An EU/UK clash?
The above analysis highlights key differences between the 2019 Directive and the
2015 UK statute. Whilst the UK model seeks to “update” existing law with some
reference to technical matters, the Directive is far more innovative in addressing
new forms of contracting (e.g. using personal data), matters of conformity involving
digital content and services and key consumer concerns such as the availability of
updates and instructions. In contrast, the CRA is seeking primarily to overcome
the dilemma of whether digital content, often provided under licence, can be
regarded as a “sale of goods” or should be seen as distinct. In choosing the latter
option, much is left to the courts to give substance to the tests of conformity, and
whether repair or replacement has taken place within a reasonable time97 without
significant inconvenience to the consumer.98 In introducing specific measures
attuned to the digital market, the DCSD seeks to respond directly to technological
innovation.99 It is not without problems, however. Howells, Twigg-Flesner and
Wilhelmsson have questioned to what extent the Commission has taken account
of all the means by which consumers acquire digital content and services and the
extent to which its conformity provisions establish a clear legal framework for
digital content and services to meet.100 Such concerns seem valid. Despite its detail,
there is still much left to the interpretation of the national courts—not an ideal
situation in a maximum harmonisation directive. Matters such as overlap with data
protection and copyright laws have also troubled the DCSD and onemight question
whether simply referring to the primacy of such legislation and leaving it for the
parties to resolve is the best answer. Equally the idea of restitution on termination
makes sense as a basic principle of contract law, but less to when applied to the
digital context. There are, therefore, certain advantages to the generality of the UK
approach. Onemight also deem its approach to digital content on a durable medium
to be more consumer-friendly: treating DVDs etc as “goods” as most consumers
would expect.
Nevertheless, there are four areas where, I would argue, the UK could learn

from the DCSD and its future application in Member States. First, the absence of
digital services from the Act should now be regarded as an oversight and these
should be added to Ch.3 of the Act. Given the distinctive characteristics of digital
services, it is odd indeed to regulate digital content and not services. Secondly, it

96Explanatory Notes to the CRA 2015, para.197.
97CRA 2015 ss.43(5) and 44(3).
98CRA 2015 ss.43(5) and 44(3).
99 See S. Grundmann and Ph. Hacker, “Digital Technology as a Challenge to European Contract Law” (2017) 13

E.R.C.L. 255.
100 See G. Howells, C. Twigg-Flesner and T. Wilhelmsson, Rethinking EU Consumer Law (Routledge, 2018),

pp.335–336; C. Twigg-Flesner, “Conformity of goods and digital content/digital services” in E. Arroyo Amayuelas
and S. Cámara Lapuente, El Derecho Privado en el Nuevo Paradigma Digital (Marcial Pons, 2020).
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might be questioned whether UK law should continue to ignore “personal data”
given in exchange for goods. In spite of the nervousness of businesses towards
increased regulatory burdens and obvious problems with navigating data protection
laws, the refusal to regulate a growing sector of the market where consumers are
vulnerable to exploitationmust now be questioned. Thirdly, we need to ask whether
legal certaintywould benefit frommore detailed legislative conformity requirements
(ditto modification)? The UK statute leaves it for the courts to resolve on a
case-by-case basis and fails to provide a framework attuned to consumer needs.
Finally, the remedial differences between the Directive and the Act should be
reviewed. Was the UK wise to reject termination or should some compromise be
found? For all these points, consideration of the DCSDmay prove beneficial—first,
as a source of inspiration for change, and secondly as a testing ground to ascertain
whether the assumptions which underlie the CRA 2015 are correct. Is it impractical
to attempt to return digital content? Is it preferable to mirror the sale of goods
provisions or provide consumers with a dedicated qualitative framework? Is
attempting to regulate contracts of supply in return for personal data more trouble
than it is worth?Monitoring the operation of the DCSD in EU national law is likely
to prove an illuminating exercise!
To conclude, despite Brexit, the DCSD should be noted by UK lawyers. It is a

significant piece of legislation which goes far beyond the terms of Pt 1 Ch.3 of
the CRA 2015. It is a potentially valuable source of inspiration for improving the
quality and scope of Pt 1, Ch.3 of the CRA 2015.

Legislating on contracts for the supply of digital content and
services: the Irish approach

The current legal position
We cannot leave any discussion of contracting for the supply of digital content
and services without considering the potential impact of the Directive on England
and Wales’ former common law partner in the EU: Ireland. The ties between the
UK and Ireland are long-standing. Indeed, the Sale of Goods Act 1893 still remains
Ireland’s primary sale of goods legislation, despite being introduced in colonial
times, albeit now amended and updated by the Irish Sale of Goods and Supply of
Services Act 1980.101 This means that, prior to the introduction of the CRA 2015,
the law relating to sale of goods in the UK and Ireland bore distinct similarities.
In common with the UK, Ireland has had to amend its contract law, having joined
the then EEC in 1973, following its 1972 referendum. In the context of sale of
goods law, commentators have noted, in particular, the impact of the Consumer
Sales Directive 1999/44/EC.102 EU Directives have, however, been primarily
implemented by means of free-standing regulations rather than amendment of the

101 See R. Clark, Contract Law in Ireland, 6th edn (Round Hall, 2016), Ch.8 on Consumer Protection. Although
the main purpose of the 1980 Act was to strengthen the protections available to consumers, it did this by means of
additions and amendments to the 1893 Act rather than its repeal and replacement.

102See T. Bird, “Directive 99/44/EC on Certain Aspects of the Sale of Consumer Goods and Associated Guarantees:
Its impact on existing Irish Sale of Goods law” (2000) 8 E.R.P.L. 279; F.White, “The ECDirective on Certain Aspects
of Consumer Sales and Associated Guarantees: One Step Forward, Two Steps Back?” (2000) CLP (3) 1, who remarks
on discrepancies between the domestic and EU enactments.
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1893 Act.103 Regulation 3 of the 2003 Consumer Sales Regulations, for example,
provides that these Regulations are in addition to, and not in substitution for, the
1893 and 1980 Acts. This may be contrasted with the UK transposition of the 1999
Directive which made major amendments to the UK Sale of Goods Act 1979 and
the Supply of Goods and Services Act 1982.104

This has inevitably led to complexity in Irish consumer law, as seen more
recently with the transposition of the Consumer Rights Directive 2011/83/EU by
the European Union (Consumer Information, Cancellation and other rights)
Regulations 2013, which again exist alongside the twomain statutes.105 The current
position represents a state of affairs “neither in keeping with the principles of better
regulation nor one conducive to the accessibility and understanding of the law”.106

The need for change has, however, been recognised in Ireland. In 2008, the Irish
Government established an expert group to advise on reform to the law of sale of
goods and related transactions (the Sales Law Review Group). This reported in
2011 with over 120 recommendations for change,107 including the introduction of
a new Consumer Contract Rights Act that would incorporate the core statutory
provisions applicable to consumer contracts and the provisions of the Consumer
Rights and Unfair Contract Terms Directives. The aimwas to provide Ireland with
a dedicated piece of consumer legislation (the 1893 and 1980 Acts covering both
commercial and consumer contracts). In May 2015, the Irish Department of Jobs,
Enterprise and Innovation published its Consumer Rights Bill. However, the
publication of the draft EU directives on contracts for the sale of goods and supply
of digital content in December 2015 led the Irish Government to halt prospective
legislation. The current position therefore resembles that of UK sale of goods law
prior to introduction of the CRA 2015.

A common law approach: implied terms; conditions and warranties:
the right to reject
If we look briefly at the statutory provisions, we see a traditional common law
approach. Matters of conformity are still dealt with by implied terms divided into
“conditions” and “warranties”, retaining the 1893 Act standard of “merchantable”
quality (discarded as antiquated and renamed “satisfactory quality” in the UK by
its Sale and Supply of Goods Act 1994).108 In common with English law, implied

103 See: the European Communities (Unfair Terms in Consumer Contracts) Regulations 1995 (SI 1995/27) and
European Communities (Unfair Terms in Consumer Contracts) (Amendment) Regulations 2000 (SI 2000/307)
transposing the Unfair Contract Terms Directive 93/13/EEC, and the European Communities (Certain Aspects of the
Sale of Consumer Goods and Associated Guarantees) Regulations 2003 (SI 2003/11) transposing the Consumer Sales
Directive 1999/44/EC. With very limited exceptions, the directives have been transposed more or less verbatim.

104 Sale and Supply of Goods to Consumers Regulations (SI 2002/3045).
105European Union (Consumer Information, Cancellation and other rights) Regulations (SI 2013/484)). Here UK

law falls into a similar trap: see The Consumer Contracts (Information, Cancellation and Additional Charges)
Regulations (SI 2013/3134). For criticism, see F. White, “Sale of Goods law reform: An Irish perspective” (2013)
42 C.L.W.R. 172. In this case, however, some amendments were made to the rules on delivery and risk in the Sale
of Goods Act 1893: see Pt 6 of the Irish 2013 Regulations. This was done with the stated goal of avoiding having
these aspects of consumer contracts of sale regulated by separate rules in different enactments.

106 Sales Law Review Group, Report on the Legislation Governing the Sale of Goods and Supply of Services
(Stationery Office, Dublin, 2011), p.47.

107 Sales Law Review Group, Report on the Legislation Governing the Sale of Goods and Supply of Services
(Stationery Office, Dublin, 2011), Annex I.

108Sale and Supply of Goods Act 1994 s.1(1): In s.14 of the Sale of Goods Act 1979 (implied terms about quality
or fitness) for subs.(2) there is substituted—(2)Where the seller sells goods in the course of a business, there is an
implied term that the goods supplied under the contract are of satisfactory quality.
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terms deal with specific issues such as correspondence with description (s.13) or
sample (s.15) andmerchantable quality and fitness (s.14). The wording of s.14will
be familiar to UK lawyers, providing implied undertakings as to merchantable
quality and fitness, that the goods are fit for the purposes for which goods of that
kind are commonly bought and reasonably fit for any particular purpose made
known to the buyer.
The treatment of services is also similar to that of the UK before and after the

CRA. (As stated above, the CRA 2015 does little to change the position in relation
to services.) Section 39 of the Sale of Goods and Supply of Services Act 1980
provides that:

“Subject to section 40, in every contract for the supply of a service where the
supplier is acting in the course of a business, the following terms are implied—
(a) That the supplier has the necessary skill to render the service,
(b) That he will supply the service with due skill, care and diligence
(c) That, where the materials are used, they will be sound and reasonably

fit for the purpose for which they are required, and
(d) That, where the goods are supplied under the contract, they will be

of merchantable quality within the meaning of s.14(3) of the Act of
1893.”109

The resemblance to UK law is striking. Remedies equally represent a mixture of
traditional common law remedies for breach of contract (right to reject, damages,
specific performance) and those introduced following the Consumer Sales Directive
1999 (repair or replacement, price reduction and rescission)110which exist alongside
each other. They are not currently integrated. It is of interest that the leading Irish
contract law textbook also identifies as problematic the application of the above
legislation to computer software. This is the so-called St Albans Council problem
identified above.111Clark in his textbook relies on the decision of the English Court
of Appeal to state that Irish sale of goods legislation should apply to digital content
provided on tangible media e.g. “shrink wrap” software,112while noting uncertainty
how to deal with content not so provided e.g. software or music provided via a
download or content streamed to a device. This problem has clearly become more
significant since 1996 and yet remains unresolved in Irish law.
Two fundamental points need to be made here. First, there is currently a gap in

Irish law that needs to be filled. On the surface, therefore, there is no real obstacle
to the introduction of the DCSD into Irish law and indeed an appetite for change.
There has been a growing frustration that while the UK has had provisions dealing
with this topic since 2015, in 2021 Irish law is still waiting. Secondly, Ireland is
familiar with the need to transpose correctly new EU directives on consumer
contract law and has been doing so since accession. However, two main concerns
have arisen in relation to the transposition of the Directive. These will be examined
below.

109Oddly no distinction has been made as in the 1893 and 1980 Acts between implied terms as conditions or
warranties as is usual in the common law of contract.

110European Communities (Certain Aspects of the Sale of Consumer Goods andAssociated Guarantees) Regulations
2003 (SI 2003/11) reg.7.

111 See text around (fn.70).
112 Software on CD-ROMs that are boxed and shrink-wrapped and sold in stores.
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Obstacles to transposition: the drafting dilemma and impact on
common law legal culture
Two main concerns may be raised in relation to the transposition of the Directive
into Irish law. The first is the degree of disruption it will cause to traditional Irish
contract law. As indicated above, despite some legislative intervention, Irish law
currently deals with non-conformity of goods and services via implied contract
terms and a mixture of domestic and EU remedies. EU developments have been
dealt with by means of regulations which exist alongside statutes rendering the
law complicated for consumers. There has been no wholescale attempt to merge
national and EU law. Nevertheless, the need to redraft Irish contract law legislation
to enhance its transparency for consumers has been on the legislative agenda since
2008. The question now is how the Irish Government will implement the DCSD
and SGD as maximum harmonisation directives by the deadline of 2021. While
the quickest way would be to add another set of regulations following its earlier
practice, it is submitted that Irish consumers (and indeed businesses) would benefit
greatly from integrated legislation establishing a clear framework for B2C contracts
in Irish law. Such a move would be disruptive initially but would have obvious
benefits in the long-term. The UK Consumer Rights Act 2015 dealt with this
drafting dilemma by simply removing consumer contracts from its legislation on
sale of goods (Sale of Goods Act 1979) and unfair terms (Unfair Contract Terms
Act 1977) and placing the new provisions in a dedicated consumer act. It seems
likely that the Irish Government will contemplate a similar division of labour,
albeit one provoked by EU legislation rather than its own domestic agenda.113 The
clock, however, is ticking …
This gives rise to a second issue: the impact of these changes on common law

legal culture.114 Ireland as a former British colony has retained the common law
legal system and even after independence, its contract law has rested on the
foundations of imported English common law.115 English law is still regarded as
persuasive authority and UK legislation seen as a potentially helpful guide to
drafting. As stated earlier, Ireland, in deciding to reform its consumer legislation,
had resolved initially to follow the example of the Consumer Rights Act 2015 until
the prospect of EU intervention became apparent. Pragmatically, also, for a small
jurisdiction, it is noticeable that its contract law textbooks rely heavily on case-law
examples from England and Wales.116 There are simply more cases decided in
England and Wales than in Ireland in any given year. Commentators have argued
then for practical reasons alone, bearing in mind the similar legal and economic
structures of the UK and Ireland

113The CRA 2015 was inspired by a combination of rationalising UK law and integrating some EU measures into
UK primary legislation: see Giliker, “The Consumer Rights Act 2015—A bastion of European consumer rights?”
(2017) 37 L.S. 78. See Explanatory Notes to CRA 2015 paras 3–5.

114G. Samuel, “Common law” in J.M. Smits (ed.), Elgar Encyclopaedia of Comparative Law, 2nd edn (Edward
Elgar, 2012), p.169. Legal culture has been defined as a “way of describing a relatively stable pattern of legally
oriented social behaviour and attitudes … Like culture itself, legal culture is about who we are, not just what we do”:
D. Nelken, “Using the Concept of Legal Culture” (2004) 29 Australian J. Legal Philosophy 1. See also R. Cotterrell,
“Comparative Law and Legal Culture” in M. Reimann and R. Zimmermann, The Oxford Handbook of Comparative
Law, 2nd edn (Oxford: Oxford University Press, 2019), Ch.25

115 See Clark, Contract Law in Ireland, 6th edn (2016).
116 See Clark, Contract Law in Ireland, 6th edn (2016).
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“maintaining connections though a similar sale of goods framework is to be
expected and encouraged, not least because it provides [the Irish] with access
to a significant pool of case law interpreting the legislation. This is vital in
an Irish context where relevant modern case law is a scarce commodity”.117

How, then, will the courts deal with the division of UK and Irish consumer law
post-Brexit? The preceding section of this paper identified significant differences
between the CRA regime and that of the DCSD. In view of these disparities,
traditional resort to English authority will be problematic—English law will lose
its persuasive force and logically it should be to EU law, and other civil law systems
within the EU, that Irish judges should turn. The result, argues Irish comparative
lawyer Cliona Kelly, will be significant regulatory divergence between the two
jurisdictions:

“The increasing impact of the EU, and in particular of the civil law tradition
within the Union, might affect not merely the substance of the right in
question, but also the architecture of statutes and categorisation of consumer
rights, the language and conceptual tools used, and how rights are interpreted
by the courts.”118

Divergence from the DCSD post-Brexit has implications therefore not only for
the UK, but also for Ireland. Under the 2019 Directive, Ireland has a strict timetable
for transposition. In remodelling its consumer law to reflect the EU framework,
judges will find it increasingly difficult to rely on their common law counterparts
for precedents. It is an obvious concern that the implications of this change will
not be fully appreciated by Irish judges. The habits of the past may be difficult to
change, with courts looking at case-law under the CRA 2015 rather than under the
transposed directive. This raises concerns as to the correct application of the law.
If this tendency is resisted and Irish judges do turn to other EU states for precedents,
Kelly suggests that the result may be to render Irish consumer law increasingly
more civilian in nature.119 If so, this will mark a real change in the culture of Irish
consumer law and a further diminution of the differences between common and
civil law legal systems within the EU.120

The challenges, therefore, for Ireland are two-fold. First, how to amend its
legislation to transpose the Directives in time, whilst rendering the law coherent
for consumers and businesses. Secondly, to review its common law ties with the
contract law of England andWales and recognise that the 2019 Directives diminish
the future persuasive force of UK consumer law.

Conclusion: an EU/UK/Irish divide?
This paper has examined the challenges of legislating on contracts for the supply
of digital content and services and the impact for businesses and consumers alike
of the 2019 DCSD in the light of Brexit. Divergence between the exited UK and

117 See White, “Sale of Goods law reform: An Irish perspective” (2013) 42 C.L.W.R. 172, 184.
118C. Kelly, “Consumer reform in Ireland and the UK: Regulatory divergence before, after and without Brexit”

(2018) 47 C.L.W.R. 53, 54.
119Kelly, “Consumer reform in Ireland and the UK: Regulatory divergence before, after and without Brexit” (2018)

47 C.L.W.R. 53, 69.
120 J. Husa, “Classification of legal families today: Is it time for a memorial hymn?” [2004] R.I.D.C. 11; J. Gordley,

”Common law and civil law: eine überholte Unterscheidung” [1993] ZEuP 498.
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other Member States (including Ireland) is magnified by the primarily maximum
harmonisation character of the Directive and its innovative content. As Devenney
has pointed out, this is not simply a matter of different rules, but different policy
objectives; EU approaches to consumer policy having different drivers to that of
the UK which favours a more market-driven approach.121 As seen above, the
challenges for Ireland will be considerable, both in terms of reform of consumer
law, but also in terms of the practice of the courts and their future relationship with
those of England andWales. In contrast, on exit of the UK from the EU its measures
will survive unscathed. Brexit, however, does not mean that the changes introduced
by the DCSD should be ignored. The DCSD provides a more sophisticated (albeit
not flawless) alternative regime for the regulation of contracts for the supply of
digital content and services and contains many ideas on which UK lawyers could
beneficially reflect. The decision, for example, in the CRA 2015 to focus on digital
content and ignore digital services now seems ill-advised and leaves a body of
services to the general provisions of Pt 1 Ch.4 of the Act.122 Equally, while the
decision to mirror the provisions for sale of goods might seem reassuring in terms
of familiarity, one might question whether this is an opportunity missed to address
in greater depth the challenges that arise from new forms of contracting and give
greater clarity to consumers (or at least indicate factors they should be bearing in
mind). Fundamentally, if we can assume traders will wish to continue contracting
in EU Member States, then UK businesses need to be aware of the DCSD and
monitor its application in EU Member States from 1 January 2022. Courts may
also profit from examining how its more detailed conformity requirements are
applied in practice and whether valuable interpretative guidance may be found.
More controversially, the bigger question is the extent to which it would be
beneficial to UK law to amend the CRA 2015 in the light of the 2019 Directives
and the repeal of the 1999 Consumer Sales Directive in 2022. While this is a
political question, this article has highlighted areas where reforms would be
beneficial to consumers and businesses alike.
In any event, it seems clear that leaving the EU will not render the 2019

Directives irrelevant to UK businesses and consumers. The UKwill retain existing
transposed directives on EU contract law and its citizens will continue to trade
with the EU. If, however, the divergences identified in this paper continue, UK
consumers and businesses are arguably placed at a disadvantage and, regardless
of Brexit, these divergences need to be addressed. A further unanticipated casualty
will be the long-standing relationship between Irish and UK sale of goods law,
with Ireland forced to look elsewhere for persuasive authority to guide its courts.
Brexit, it would seem, continues to have more impact on the UK legal system than
we ever anticipated.

121 J. Devenney, “The legacy of the Cameron-Clegg coalition programme of reform of the law on the supply of
goods, digital content and services to consumers” [2018] J.B.L. 485, 487.

122Devenney asks, for example, whether bespoke software supplied to a consumer would be regarded as digital
content or a service, each option giving rise to different quality standards: “The legacy of the Cameron-Clegg coalition
programme of reform of the law on the supply of goods, digital content and services to consumers” [2018] J.B.L.
485, 505.
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