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Abstract: 

 

The Panel of Experts Report issued in 2021 with respect to the European Union (EU)–The 

Republic of Korea Free Trade Agreement (FTA) altered expectations regarding the extent to 

which trade and sustainable development (TSD) chapters could have legally binding effect. 

While revealing the weakness of obligations regarding ratification of International Labour 

Organization (ILO) Conventions incorporated in standard EU TSD chapters, the Expert 

Report serves as an important reminder that labour standards are a facet of social 

sustainability alongside environmental goals and economic objectives. It also indicates that 

ILO members may have legally binding obligations regarding freedom of association where 

these are included expressly as commitments in the FTA. Further, the Expert Report suggests 

that sustainable development provides a new paradigm for understanding how labour 

standards may affect trade, challenging earlier assumptions. The decision to create the Panel 

(and indeed the follow up on its outcome) may indicate a more ‘assertive’ stance taken by the 
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EU. How that stance is mediated by ILO norms and institutions is likely to be significant, as 

is the extent of engagement with civil society, including trade union voice.   

 

Introduction 

 

The European Union (EU) has for some considerable period of time made its free trade 

agreements (FTAs) with third countries conditional on compliance with certain labour 

standards. In this context, the EU has sought to boost the legitimacy of such conditions with 

reference to International Labour Organization (ILO) instruments and ‘core labour 

standards’.1 A more recent trend, emerging after the turn of the millennium, has been to place 

these requirements in trade and sustainable development (TSD) chapters in free trade 

agreements (FTAs).2 The FTA concluded between the EU and the Republic of Korea3 was 

the first ‘new generation’ EU trade agreement including a TSD chapter,4 which continued the 

tradition of making precise reference to certain commitments associated with ILO 

membership, labour standards and Conventions. 

 
1 T. Novitz, ‘The European Union and International Labour Standards: The Dynamics of 

Dialogue Between the EU and the ILO’ in P. Alston (ed.), Labour Rights as Human Rights 

(Oxford: OUP, 2005). 
2 L. Van den Putte and J. Orbie, ‘EU Bilateral Trade Agreements and the Surprising Rise of 

Labour Provisions’ (2015) 31(3) International Journal of Comparative Labour Law and 

Industrial Relations (IJCLLIR) 263 explain at 281-282 that this was a programmatic change 

instantiated in EU GSP from 2005 and in all free trade agreements from 2011.  
3 Colloquially referred to in the EU as ‘South Korea’ – hereafter referred to as ‘Korea’. 
4 EU Commission, The EU-Korea Free Trade Agreement in practice (Luxembourg: EU, 

2011), 3;available at: https://op.europa.eu/en/publication-detail/-/publication/4878c0b2-58be-

4db9-8984-8982c8fb84b1. Also being the EU’s first FTA with an Asian country, for which 

see S. Park, ‘The New Politics of Trade Negotiations: The case of the EU-Korea FTA’ (2017) 

39(7) Journal of European Integration 827, who at 830 – 832 outlines South Korea’s 

strategic use of FTAs from 2003 onwards; and also L. Cuyvers, ‘The Sustainable 

Development Clauses in Free Trade Agreements of the EU with Asian Countries: 

Perspectives for ASEAN’ (2014) 22(4) Journal of Contemporary European Studies  427, 433 

– 436. 

https://op.europa.eu/en/publication-detail/-/publication/4878c0b2-58be-4db9-8984-8982c8fb84b1
https://op.europa.eu/en/publication-detail/-/publication/4878c0b2-58be-4db9-8984-8982c8fb84b1
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The prominence given to labour standards as a facet of sustainable development has 

given rise to various concerns. For example, workers’ rights (as a feature of human rights) 

could be eclipsed by environmental and economic objectives, being the two other recognised 

‘pillars’ of sustainability.5 Further, a sustainable policy framework may reframe labour 

provisions in ways that are ‘more blurred’ and ‘ambiguous’.6 Perhaps ‘sustainability’ may 

best be viewed as an heuristic interpretative device, such that the TSD chapters may not suit 

stringent forms of enforcement, but lend themselves to discursive procedures.7 Certainly, it is 

standard practice for an EU TSD chapter to be placed on the margins of the FTA in question, 

without the links made to ‘trade in services’ or ‘investment’ chapters that one might expect, 

and without recourse to standard dispute settlement processes applicable to other parts of the 

agreement.8  

The 2021 EU - Korea Panel of Experts Report (the Expert Report)9 counteracted some 

of these concerns and has been described (rightly) as ‘remarkable’.10 Firstly, the relevance of 

labour standards for sustainable development was treated by the Panel as intrinsic and 

 
5 Discussed in T. Novitz, ‘Engagement with Sustainability at the International Labour 

Organization and Wider Implications for Collective Worker Voice’ (2020) 159(4) 

International Labour Review (ILRev) 463, 464. 
6 Van den Putte and Orbie, n.2, 281; see also L. Bartels, ‘Human Rights and Sustainable 

Development Obligations in EU Free Trade Agreements’ (2012) Legal Studies Research 

paper Series, University of Cambridge Faculty of Law, Paper No. 24/2012. 
7 C. Gammage, ‘Social Norms in EU Free Trade Agreements: Justiciable or not?’ in C. 

Gammage and T. Novitz (eds), Sustainable Trade, Investment and Finance: Towards 

responsible and coherent regulatory frameworks (Cheltenham: Edward Elgar, 2019); and V. 

Barral, ‘Sustainable Development in International Law: Nature and Operation of an Evolutive 

Legal Norm’ (2012) 23(2) European Journal of International Law 377. 
8 B. Sjåfjell et al, ‘Securing the Future of European Business: SMART Reform Proposals’ 

(2020) University of Oslo Faculty of Law Research Paper No. 2020-11, 48 – 51; available at: 

https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3595048.  
9 Report of the Panel of Experts (2020) Proceeding constituted under Article 13.15 of the EU-

Korea Free Trade Agreement, 25 January 2021, Panel: Dr J. Murray (Chairperson),  

Professor L. Boisson de Chazournes and Professor J. Lee; available at: 

https://trade.ec.europa.eu/doclib/docs/2021/january/tradoc_159358.pdf. 
10 M. Bronckers and G. Gruni, ‘Retooling the Sustainability Standards in EU Free Trade 

Agreements’ (2021) 24 Journal of International Economic Law 25, 51. 

https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3595048
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3595048
https://trade.ec.europa.eu/doclib/docs/2021/january/tradoc_159358.pdf
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significant. There was no necessity to link the binding commitments under the EU-Korea 

FTA to environmental or economic pillars of sustainability, or even any trade-related effect. 

Of course, that was due to the actual wording of the relevant provisions, such that this is not 

necessarily a result that will be replicated elsewhere. However, it is of interest given the 

current emphasis of the European Commission under Ursula Von der Leyen on a 

sustainability social model agenda under the Green New Deal, and the ongoing plan to 

continue to include TSD chapters in other FTAs, while enforcing these provisions more 

effectively.11  

Secondly, the Expert Report demonstrated that certain commitments made to ILO 

standards in trade agreements (such as those concerning freedom of association) can be 

legally binding by virtue of their inclusion in the FTA. The content of those obligations can 

then be informed by the findings of ILO supervisory bodies and those responsible for 

scrutinizing implementation of other relevant human rights instruments, even though these 

were (at least arguably) not intended initially to have such an effect. In this way, the Expert 

Report would seem to give credence to the preamble to the UN 2030 Agenda that adopted 

seventeen Sustainable Development Goals (SDGs) in 2015, which states that a sustainability 

paradigm is consistent with effective human rights protections and associated rights of 

workers.12  

This article will begin by providing some background to the notion of ‘sustainable 

development’, highlighting its increasing relevance to labour standards in EU trade, also 

considering the role of the ILO standards. The second part sets out the content of the EU-

Korea FTA and the build-up to creation of the Expert Panel. The third part examines the 

 
11 European Commission, A Strong Social Europe for Just Transitions, COM (2020) 14 final, 

14 January 2020, see especially ch 5, 12. 
12 United Nations (UN), Transforming our World: The 2030 Agenda for Sustainable 

Development, General Assembly, 70th Session, A/Res/70/1, New York, 2015, preamble for 

e.g., paras 8 and 19. 
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Report’s findings. The final part considers their implications with reference to future trade 

relations between the EU and third countries.  

 

Sustainable development and the ILO as reference points in EU Trade 

 

Article 3(5) of the Treaty on European Union (TEU) obliges the EU to contribute to ‘the 

sustainable development of the Earth, solidarity and mutual respect among peoples, free and 

fair trade, eradication of poverty and the protection of human rights …’ Further, Article 

21(2)(d) of the TEU states that the EU is to ‘foster the sustainable economic, social and 

environmental development of developing countries, with the primary aim of eradicating 

poverty’. In relation to development cooperation, Article 208(2) of the Treaty on the 

Functioning of the EU requires compliance with the commitments and objectives ‘approved 

in the context of the United Nations and other competent international organisations’.  

In the EU Generalised System of Preferences (first GSP and later GSP+),13 

sustainable development came to be expressly associated with ILO ‘core labour standards’.14 

For example, qualification for the special sustainable development and good governance 

incentives (known as GSP+) entails ratification and effective implementation of the eight 

ILO Conventions linked to four key principles set out in Article 2 of the ILO Declaration on 

Fundamental Principles and Rights at Work 1998.15 These are: (a) ‘freedom of association 

 
13 Currently see Regulation (EU) No. 978/2012 of the European Parliament and of the 

Council of 25 October 2012 applying a scheme of generalised tariff preferences and repealing 

Council Regulation (EC) No. 732/2008, OJ L303/1, 31 October 2012, especially Articles 9 – 

10.  
14 See J. Vogt, ‘A Little Less Conversation: The EU and the (non) application of labour 

conditionality in the generalized system of preferences (GSP)’ (2015) 31(3) IJCLLIR 285. 
15 Regulation (EU) No. 978/2012 n.13, Articles 9 – 10; and see Annex VIII, Part A, listing 

‘Core human and labour rights UN/ILO Conventions’. See also ILO Declaration on 

Fundamental Principles and Rights at Work and its Follow-up Adopted by the International 

Labour Conference at its Eighty-sixth Session, Geneva, 18 June 1998. 
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and the effective recognition of the right to collective bargaining’ (linked to the 

‘fundamental’ ILO Conventions Nos 87 and 98); (b) ‘the elimination of all forms of forced 

and compulsory labour’ (ILO Conventions Nos 29 and 105); (c) ‘ the effective abolition of 

child labour’ (ILO Conventions Nos 138 and 182); and (d) ‘the elimination of discrimination 

in respect of employment and occupation’ (ILO Conventions Nos 100 and 111). The first 

FTA to make express reference to ILO standards (EU-South Africa) was concluded in 1999.16  

Following the precedent set by the EU-Korea FTA, the norm is for there to be a chapter 

devoted to sustainable development, which includes an express commitment to ratify and 

implement ILO instruments.  

There are potentially two issues to be considered here. The first is the place of labour 

standards within a sustainability discourse. The second is the extent to which ILO standards 

provide a normative foundation which offers the legitimacy sought by the EU for the labour 

rights applied through TSD chapters in FTAs. Both are considered in the light of what this 

may mean for the direction of travel regarding their enforcement. 

 

Labour standards and sustainable development 

 

After a long endeavour to protect labour rights as human rights,17 EU policy relating to labour 

standards has more recently focussed on ‘sustainable development’.18 The global ambition for 

‘sustainability’ emerged in the 1970s when environmental and development policies began to 

 
16 Agreement on Trade, Development and Cooperation between the European Community 

and its Member States, of the one part, and the Republic of South Africa, of the other part (OJ 

L 311/3 4 December 1999). 
17 With all the controversies that entails, see Alston n.1. 
18 See, for example, V. Cagnin, Labour Law and Sustainable Development (Alphen aan den 

Rijn: Kluwer, 2020); and K.A. Polomarkakis, ‘The European Pillar of Social Rights and the 

Quest for EU Social Sustainability’ (2019) 29(2) Social and Legal Studies 183. 
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be approached in tandem, achieving recognition in the Stockholm Declaration of 197219 and 

the Brundtland Commission Report in 1986.20 The difficulty lay in determining quite where 

the social pillar of sustainable development sat alongside its environmental and economic 

counterparts, and (albeit as a secondary consideration) where labour standards fell within this 

matrix. The Stockholm Declaration in principle 8 made a link between ‘a favorable living and 

working environment’. It became evident after Brundtland that sustainable development was 

concerned with doing justice, reconciling the present and future needs of people, which also 

can be achieved through the world of work.21  

Subsequent initiatives, such as the Rio Declaration of 1992, made clear that the 

collective voice of affected persons was vital to the shaping of sustainable policies,22 but 

precisely how the free association of workers was to be linked to that process remained 

unclear. Steps were taken under the Aarhus Convention to engage civil society in 

environmental decision-making,23 but less attention was paid to the social pillar and the role 

of trade unions within those processes. For some, that omission is understandable, for their 

vision of sustainability is of a principle concerned primarily with environmental protection to 

 
19 Declaration of the UN Conference on the Human Environment, Report of the UN 

Conference on the Human Environment, A/Conf.48/14, Stockholm, 1972. 
20 Report of the World Commission on Environment and Development; Item 83(e) of the 

provisional agenda, UN General Assembly, 42nd Session, A/42/427. New York, 1986. 
21 Ibid., 51. See discussion in M. Pieraccini and T. Novitz, ‘Sustainability and Law: A 

Historical and Theoretical Overview’ in M. Pieraccini and T. Novitz (eds), Legal 

Perspectives on Sustainability (Bristol: Bristol University Press, 2020); also E. Grießler and 

B. Littig, ‘Social Sustainability: A catchword between political pragmatism and social 

theory’ (2005) 8(1-2) International Journal of Sustainable Development 65. 
22 Rio Declaration on Environment and Development, UN Doc. A/CONF.151/26, Rio, 1992, 

principle 10. 
23 UN Convention on Access to Information, Public Participation and Decision-Making and 

Access to Justice in Environmental Matters (Aarhus) 25 June 1998, in force 30 October 2001, 

38 ILM 517. 
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which economic and social policy making are subsidiary.24 There are, after all, no jobs on a 

dead planet, as the International Trade Union Confederation (ITUC) itself stated in 2012.25 

However, as the objectives of sustainable development became more tangible, so have 

their social dimensions become increasingly apparent. It is now accepted among climate 

change activists and others that social policy concerns are of vital importance.26 Consensus 

on that issue led to the adoption by the UN General Assembly in 2015 of the seventeen SDGs 

(and associated targets), many of which refer to ILO core labour standards, but also the 

broader ILO policy frame of ‘decent work’ in SDG 8. This offers scope for attention to issues 

elaborated in the ILO 2008 Declaration on Social Justice for a Fair Globalization, 27 alongside 

the fundamental principles and rights at work established in the 1998 Declaration. SDG 17 

also sets out the ambition of a ‘global partnership for development’ but it remains unclear 

from SDG targets and indicators the extent to which FTA trade conditionality accords with 

that aim.28  

The UN 2030 Agenda as a source of norms has subsequently been included expressly 

in the EU-Vietnam FTA adopted in 2018, but that step is not without potential issues. Agenda 

2030 arguably extended the scope of protected labour rights even beyond the ILO’s decent 

work agenda to encompass issues such as trafficking and the welfare of migrant workers (see 

 
24 E.g., Barral, n.7. 
25 See https://www.greeneconomycoalition.org/news-and-resources/there-are-no-jobs-dead-

planet. 
26 A. Grear, ‘Towards “climate justice”? A critical reflection on legal subjectivity and climate 

injustice: warning signals, patterned hierarchies, directions for future law and policy’ (2014) 

5 Journal of Human Rights and the Environment 103; and A.J. Nightingale, ‘Power and 

Politics in Climate Change Adaptation Efforts: Struggles over authority and recognition in 

the context of political instability’ (2017) 84 Geoforum 84; . 
27 ILO Declaration on Social Justice for a Fair Globalization, International Labour 

Conference, 97th Session, Geneva, 2008.  
28 Discussed in C. Gammage and T. Novitz, ‘Trade, investment and corporate sustainability’ 

in B. Sjåfjell and C. M. Bruner (eds), Cambridge Handbook of Corporate Law, Corporate 

Governance and Sustainability (Cambridge: CUP, 2019). 

https://www.greeneconomycoalition.org/news-and-resources/there-are-no-jobs-dead-planet
https://www.greeneconomycoalition.org/news-and-resources/there-are-no-jobs-dead-planet
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SDG targets 8.7 and 8.8),29 but freedom of association and collective bargaining are not given 

the prominence one might expect. 30 However, this has not proven to be a problem in practice 

for EU external relations, given the standard inclusion of ILO norms in TSD chapters.   

 

The ILO as a source of legitimate norms? 

 

The linkage of trade regulation to compliance with ILO standards was envisaged in the 

original plans for an International Trade Organisation under the ‘Havana Charter’.31 

Subsequently, the adoption of a ‘social clause’ was rejected in the World Trade Organisation 

(WTO) Singapore Ministerial Declaration of 1996, which nonetheless renewed the WTO’s 

‘commitment to the observance of internationally recognized core labour standards’ and 

emphasised the role of the ILO as ‘the competent body to set and deal with these standards’.32   

The ILO celebrated its centenary in 2019 and remains the chief global deliberative 

chamber on labour standards involving employer, worker and government representatives 

from its member states. Indeed, one recent commentator has applauded it as a ‘global public 

good’ and a ‘correlating device’, which can optimise international cooperation on labour 

standards.33 The difficulty, of course, is that ostensibly the ILO is a body designed to set 

 
29 See T. Novitz, ‘Sustainable Development Goal 8: Promote Sustained, Inclusive, and 

Sustainable Economic Growth, Full and Productive Employment, and Decent Work for All’ 

in J. Ebbesson and E. Hey (eds), Cambridge Handbook on the United Nations Sustainable 

Development Goals and International Law (Cambridge: CUP, 2021), forthcoming. 
30 UN Report of the Special Rapporteur on the rights to freedom of peaceful assembly and of 

association (2018) Item 74(b) of the provisional agenda, General Assembly, 73rd Session, 

A/73/279, New York, paras 6, 58 and 87 – 91. 
31 See the Havana Charter available at: http://www.jus.uio.no/english/services/library/ 

treaties/15/15-02/ito.xml, Art. 7; also C. Wilcox, The London Draft of a Charter for an 

International Trade Organization (1947) 37(2) The American Economic Review 529. 
32 Singapore WTO Ministerial Declaration WT/MIN(96)/DEC, 18 December 1996, Article 4. 
33 M. Menashe, ‘The Race to the Bottom Revisited: International labour law, global trade and 

evolutionary game theory’ (2020) 40(1) Oxford Journal of Legal Studies 53; and M. 

Menashe, International Labour Law as a Global Public Good: Enhancing Labour Regulation 
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labour standards on the global stage for implementation by its members in their own 

countries, doing so through tripartite mechanisms of debate and state consent in the form of 

ratification of ILO instruments. The ILO has skilfully evaded suggestions that the 

Organization should engage in trade regulation, instead carving out a niche whereby its 

officials will assist those states which choose to include ILO standards in their trade 

agreements, being facilitative rather than instructive.34 This coheres with how the European 

Commission has recently described its recourse to advice from the ILO on compliance with 

FTAs:  

Over the last year the Commission services have intensified exchanges with ILO in 

order to ensure a coherent approach in the implementation of the ILO conventions. 

The ILO is ready to provide technical assistance on the ratification and 

implementation of international labour standards.35  

Indeed, it seems wise to think critically about what parts of the ILO are regarded as a 

legitimate source of norms. There is the ILO as the larger over-arching tripartite institution, 

setting standards in the forms of Conventions and Recommendations at an annual 

International Labour Conference whose agenda is set by a Governing Body, while also 

adopting declaratory instruments indicative of its broader constitutional aims under the 

current Director-General. There are the various ILO supervisory bodies, such as the 

Governing Body Committee on Freedom of Association, the Committee of Experts on the 

Application of Conventions and Recommendations, the Conference Committee on the 

 
in an Era of Globalisation (University of Cambridge, PhD thesis, 2021) available at: 

https://doi.org/10.17863/CAM.72551. 
34 ILO, Assessment of Labour Provisions in Trade and Investment Arrangements (Geneva: 

ILO, 2016) available at: https://www.ilo.org/wcmsp5/groups/public/---dgreports/---

inst/documents/publication/wcms_498944.pdf.  
35 Commission Services non-paper, ‘Feedback and Way Forward on Improving the 

Implementation and Enforcement of Trade and Sustainable Development chapters in EU Free 

Trade Agreements’ 26 February 2018, 4; available at: 

https://trade.ec.europa.eu/doclib/docs/2018/february/tradoc_156618.pdf. 

https://www.ilo.org/wcmsp5/groups/public/---dgreports/---inst/documents/publication/wcms_498944.pdf
https://www.ilo.org/wcmsp5/groups/public/---dgreports/---inst/documents/publication/wcms_498944.pdf
https://trade.ec.europa.eu/doclib/docs/2018/february/tradoc_156618.pdf
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Application of Standards and also ad hoc Commissions of Inquiry, as well as other 

mechanisms for dispute settlement. Then there is the International Labour Office as the 

secretariat, namely the officials who provide technical assistance, engage in programmatic 

work and supply advice on labour standards to both Member States and various ILO organs.36 

The ILO, like many other international organizations, is a complex organism and reference to 

its functions may require a degree of specificity all too often evaded.   

The ILO’s status as an authoritative source of norms has been further complicated by 

the challenge to freedom of association and protection of the right to strike made recently by 

the ‘employers’ group’ at the ILO.37 That challenge has been extended to contestation of the 

current operation and influence of  ILO supervisory bodies such as the Committee of Experts 

and the Committee on Freedom of Freedom of Association.38 However, it is interesting to see 

a robust defence of ILO supervisory mechanisms made in a statement by EU representatives 

at the International Labour Conference in June 2021.39 It would seem that not only does 

reference to the ILO bolster the legitimacy of EU external relations, but that this leads to 

reciprocal support from the EU on key institutional issues at the ILO.    

Although the ILO has sometimes been portrayed as engaged in inappropriate hard law 

tactics, essentially coercing developing countries into compliance,40 in reality, its approach 

 
36 For further discussion of these various facets of the ILO, see B. Hepple, Labour Standards 

and Global Trade (Oxford: Hart, 2005), ch 2; and F. Maupain, The Future of the 

International Labour Organization in the Global Economy (Oxford: Hart, 2013); for helpful 

introduction to the details of ILO contemporary operations, see www.ilo.org. 
37 C. La Hovary, ‘Employers’ Group 2012 Challenge to the Right to Strike’ (2013) 42(4) 

Industrial Law Journal 338; J. Bellace, ’The ILO and the Right to Strike’ (2014) ILRev 29; 

and J. Vogt et al, The Right to Strike in International Law (Oxford: Hart, 2020). 
38 Discussed in Vogt et al n.37, ch 13. 
39 International Labour Conference 109th session: EU Statement - Committee on Application 

of Standards, Geneva, 3 June 2021; available at: https://eeas.europa.eu/delegations/un-

geneva_en/99523/International%20Labour%20Conference%20109th%20session:%20EU%2

0Statement%20-%20Committee%20on%20Application%20of%20Standards.  
40 B. Langille, ‘Imagining Post “Geneva Consensus” Labor Law for Post “Washington 

Consensus” Development’ (2010) 31 Comparative Labor Law and Policy Journal 523. 

http://www.ilo.org/
https://eeas.europa.eu/delegations/un-geneva_en/99523/International%20Labour%20Conference%20109th%20session:%20EU%20Statement%20-%20Committee%20on%20Application%20of%20Standards
https://eeas.europa.eu/delegations/un-geneva_en/99523/International%20Labour%20Conference%20109th%20session:%20EU%20Statement%20-%20Committee%20on%20Application%20of%20Standards
https://eeas.europa.eu/delegations/un-geneva_en/99523/International%20Labour%20Conference%20109th%20session:%20EU%20Statement%20-%20Committee%20on%20Application%20of%20Standards
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has been more discursive.41 In that sense, there seems to have been an easy fit with the 

approach taken by the EU to conditionality on grounds of labour standards, which have 

variously been described as ‘soft’, ‘cooperative’ and ‘incentive-based’.42 It has been 

suggested that the EU offers standards which other countries may wish to follow by way of 

example or other promotional activities – a less coercive ‘Brussels Effect’.43 Indeed, the EU 

approach to application of TSD chapters was, prior to the Expert Report in the EU-Korea 

dispute, viewed as more ‘promotional’ than conditional.44 The EU-Korea dispute may be 

indicative of how the EU is becoming more ‘assertive’.45  

 

The TSD chapter in the EU-Korea FTA and the dispute over freedom of association 

 

The EU-Korea FTA was provisionally applied from 2011 (being formally ratified in 2015).46 

If the primary aim of the FTA was to expand EU and Korean trade then it has been highly 

successful, although the EU has benefitted more than Korea in this regard.47 

 
41 H. Arthurs, ‘Extraterritoriality by Other Means: How Labor Law sneaks across borders, 

conquers minds, and controls workplaces abroad’ (2010) 21 Stanford Law and Policy Review 

527, 539. 
42 See J. Orbie, ‘EU Trade Policy Meets Geopolitics: What About Trade Justice?’ (2021) 

26(2) European Foreign Affairs Review 197 at 199; and for a fuller exploration of the 

dynamics of this discursive non-sanctioning approach, J. Harrison et al, ‘Labour Standards 

Provisions in EU Free Trade Agreements: Reflections on the European Commission’s 

Reform Agenda’ (2019) 18(4) World Trade Review 635. 
43 A. Bradford, The Brussels Effect: How the European Union Rules the World (Oxford: 

OUP, 2020), although the limitations of FTAs in this respect are highlighted in ch 3. 
44 Harrison et al, n.42, 641. 
45 As contemplated in the 2018 Commission Services non-paper n.35. 
46 See information provided on the EU Commission website at: 

https://ec.europa.eu/trade/policy/countries-and-regions/countries/south-korea/. See also 

https://webgate.ec.europa.eu/isdb_results/factsheets/country/details_south-korea_en.pdf.  
47  The European Commission website page https://ec.europa.eu/trade/policy/countries-and-

regions/countries/south-korea/ (accessed 17 July 2021) records that EU exports of goods to 

Korea increased by 77% from 2010 to 2018, while EU exports of services to Korea increased 

by 82% (compared to 66% increase in EU imports from Korea from 2010 to 2017).  

https://ec.europa.eu/trade/policy/countries-and-regions/countries/south-korea/
https://webgate.ec.europa.eu/isdb_results/factsheets/country/details_south-korea_en.pdf
https://ec.europa.eu/trade/policy/countries-and-regions/countries/south-korea/
https://ec.europa.eu/trade/policy/countries-and-regions/countries/south-korea/
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The FTA is accompanied by a ‘framework agreement’ including human rights and 

sustainable development provisions.48 Both the Preamble and Article 1(1) of the Framework 

Agreement stress the parties’ ‘attachment to democratic principles, human rights and 

fundamental freedoms, and the rule of law…  as laid down in the Universal Declaration of 

Human Rights and other relevant international human rights instruments’. This is 

supplemented with reference to ‘their commitment to promoting sustainable development in 

all its dimensions’ in both the Preamble and Article 1.3. The ILO receives specific mention in 

the context of ‘Cooperation in regional and international organisations’ under Article 8. 

Under Article 22.1, the parties are to cooperate and exchange information on matters 

regarding employment and social affairs, including ‘decent work’. The latter is, of course, a 

term which has significant connotations in the ILO and SDG 8, as identified above. More 

specifically, under Article 22.3, the parties reaffirmed ‘their commitments to respect, promote 

and realise internationally recognised labour and social standards, as laid down in particular 

in the ILO Declaration on Fundamental Rights and Principles at Work’. 

 Chapter 13 on TSD in the EU-Korea FTA was ground-breaking,49 and lauded as one 

of ‘the ten key benefits of the EU-Korea FTA’ for the EU.50 The Chapter includes 

environmental commitments but makes clear in Article 13.1 that the commitment to 

sustainable development in trade encompasses economic and social development as well as 

environmental protection. Article 13.1.3 states that it was not the Parties’ intention to 

‘harmonise labour or environmental standards’. Under Article 13.2 the chapter was said to 

apply to ‘measures adopted or maintained by the Parties affecting trade-related aspects of 

labour …’ and not be protectionist. Article 13.3 makes provision for a right to regulate, while 

 
48 Full text available at: 

https://eeas.europa.eu/archives/docs/korea_south/docs/framework_agreement_final_en.pdf.  
49 As described in the briefing note (at 14) made available in 2009 at: 

https://trade.ec.europa.eu/doclib/docs/2009/october/tradoc_145203.pdf.   
50 See https://trade.ec.europa.eu/doclib/docs/2010/october/tradoc_146695.pdf.  

https://eeas.europa.eu/archives/docs/korea_south/docs/framework_agreement_final_en.pdf
https://trade.ec.europa.eu/doclib/docs/2009/october/tradoc_145203.pdf
https://trade.ec.europa.eu/doclib/docs/2010/october/tradoc_146695.pdf
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Article 13.4 relates to ‘multilateral labour standards and agreements’ in respect of which the 

Parties are to consult and cooperate under Article 13.4.1. Article 13.4.2 recognises ‘a shared 

commitment to the International Labour Organization’s core labour standards and decent 

work agenda’. Article 13.4.3, which was at issue in the Expert Report, has two elements: 

first, a commitment by the parties ‘to respecting, promoting and realising, in their laws and 

practices, the principles concerning the fundamental rights’, notably including ‘(a) freedom 

of association and the effective recognition of the right to collective bargaining’; and, second, 

a further commitment to ‘make continued and sustained efforts towards ratifying the 

fundamental ILO Conventions as well as the other Conventions that are classified as “up-to-

date” by the ILO’. Article 13.6 recognises the beneficial effects of sustainable development 

in trade, especially those that ‘core labour standards and decent work can have on economic 

efficiency, innovation and productivity’. Article 13.7 is a non-regression clause, setting out 

obligations of the Parties regarding effective enforcement of labour and environmental laws 

and not to reduce the protections in such laws ‘in a manner affecting trade or investment 

between the Parties’. This is the provision which Korea alleged should have been the focus of 

the EU’s complaint, as we shall see later. Measures protecting environmental and social 

conditions are to take account of relevant scientific evidence under Article 13.8. 

In terms of ‘monitoring’, there is to be transparency under Article 13.9, review of 

sustainability impacts under Article 13.10, and cooperation under Article 13.11. Institutional 

mechanisms are created for supervision under Articles 13.12 and 13.13, namely the 

Committee on Trade and Sustainable Development, the domestic advisory groups (DAGs) in 

Korea and the EU, and the Civil Society Forum. Dispute settlement mechanisms applicable to 

other provisions in the FTA do not apply to Chapter 13. Provision is made instead under 

Article 13.14 for ‘Government Consultations’ on ‘any matter of mutual interest arising under 

this Chapter’, while Article 13.15 provides for an Expert Panel to be convened to provide a 
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report for ‘a matter that has not been satisfactorily addressed through government 

consultations’. This separate dispute mechanism has become a feature of these new 

generation FTAs, although delineation of what is a suitable subject for the standard dispute 

settlement provisions may still be contested.51  

The EU-Korea FTA seems to have established what has come to be described as the 

essential features of (or a ‘template’ for) EU TSD chapters, in terms of substantive norms and 

procedures for disputes.52 It is possibly telling that there is so little variation, in that the EU 

with superior negotiating power, can ensure that such terms are included as a matter of 

course.  

 Korean industrial relations were far from harmonious when the FTA with the EU was 

concluded. The Korean Confederation of Trade Unions (KCTU) was sceptical of the extent to 

which there was compliance with labour rights as human rights;53 while the ITUC had 

reported numerous serious violations of trade union rights.54 By 2013, the Korean 

government had decertified the teachers’ union on the basis that it represented teachers who 

had been dismissed, including those dismissed due to their trade union activities. The matter 

was raised as a breach of Chapter 13, in the Civil Society Forum, by Korean unions as well as 

 
51 Cf. Restrictions applied by Ukraine on exports of certain wood products to the European 

Union, Final Report of the Arbitration Panel established pursuant to Article 307 of the 

Association Agreement between Ukraine  and the European Union and its Member States, 11 

December 2020 (known as the Ukraine - Wood Products case) in which Ukraine argued that 

the dispute should have been brought under the TSD chapter, but at para. 251 the Arbitration 

Panel found that provisions in the TSD chapter could not be regarded as ‘self-standing or 

unqualified measures to justify measures that are in breach of other provisions.’   
52 Cuyvers n.4, 428 and 436; Harrison et al n.42, 639. 
53 Interview with the International Director of the KCTU, 21 March 2021, available at: 

https://www.bilaterals.org/?fta-labour-rights-provisions.  
54 ITUC, Annual Survey of Violations of Trade Union Rights (Brussels: ITUC, 2010); 

available at: http://www.refworld.org/docid/4c4fec70c.html. Reported by C. Cross, 

‘Legitimising an Unsustainable Approach to Trade: A discussion paper on sustainable 

development provisions in EU Free Trade Agreements’ (Berlin: PowerShift, 2017), 2; 

available at: https://www.tni.org/files/publication-

downloads/discussion_paper_on_tsd_web.pdf.  

https://www.bilaterals.org/?fta-labour-rights-provisions
http://www.refworld.org/docid/4c4fec70c.html
https://www.tni.org/files/publication-downloads/discussion_paper_on_tsd_web.pdf
https://www.tni.org/files/publication-downloads/discussion_paper_on_tsd_web.pdf
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the ITUC, the European Trade Union Confederation (ETUC) and various NGOs.55 By 2015, 

the extensive damages imposed on trade unions by virtue of their exercise of the right to 

strike were the subject of global attention.56 In 2016, the President of the KCTU and other 

KCTU trade union officials received prison sentences for their organising activities due to 

restrictions placed on peaceful public protest under the Korean Criminal Act.57 At this time, 

the EU-DAG pointed to extensive ongoing violations of freedom of association including 

those involving injury and death, such that there were eight cases brought by the Korean trade 

unions before the ILO Committee on Freedom of Association (CFA), citing further 

information supplied by the UN Special Rapporteur on Freedom of Assembly and 

Association.58 The CFA found there to be breaches of ILO standards, for example in relation 

to restricting strikes and excessive use of force against protestors.59 The International 

Director of the KCTU has highlighted the significance of trade union representation on the 

DAG, so that Chapter 13  was not merely ‘an ornament of the FTA’.60 Certainly, the 

combination of activism in the DAG, the Civil Society Forum and the ILO eventually reaped 

a result. The operational failings so often attributed to these bodies were ultimately not as 

obstructive as had been anticipated by academic commentators.61  

 
55 Interview n.53 above. 
56 Outlined by Kwon, D-S., ‘Damage Claims and Provisional Seizure as a Means of Union 

Busting’ (2015) (1) International Union Rights 8; discussed in K.D. Ewing, ‘The EU-UK 

Trade and Cooperation Agreement: Implications for ILO Standards and the European Social 

Charter in the United Kingdom’ (2021) King's Law Journal, 32; preprint available at: 

https://doi.org/10.1080/09615768.2021.1969757.  
57 Cross (2017) n.54, 2.  
58 See EU Domestic Advisory Group of the EU-Korea FTA, ‘Update on Core Labour 

Standards in South Korea’ (2016) available at 

https://www.epsu.org/sites/default/files/article/files/Update%20on%20Core%20Labour%20S

tandards%20in%20South%20Korea%20-%20Oct%202016.pdf. See ILO CFA NORMLEX 

website, which reveals that these live cases concerning Korea included: Case Nos 1865, 

2602, 2620, 3047, 3138, 3237, 3238 and 3262.  
59 See ILO CFA Case No 3238 (Korea), Report No 383, October 2017.  
60 Interview n.53 above. 
61 Harrison et al n.42, 644 – 645.  

https://doi.org/10.1080/09615768.2021.1969757
https://www.epsu.org/sites/default/files/article/files/Update%20on%20Core%20Labour%20Standards%20in%20South%20Korea%20-%20Oct%202016.pdf
https://www.epsu.org/sites/default/files/article/files/Update%20on%20Core%20Labour%20Standards%20in%20South%20Korea%20-%20Oct%202016.pdf
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In 2017, the European Parliament adopted a Resolution,62 Article 5 of which recalled 

that in Korea there were ‘still cases of violation of freedom of association, including 

troubling examples of imprisonment of trade union leaders, and interference in negotiations’. 

The Commission was accordingly urged to ‘take up formal consultations with the Korean 

Government in accordance with Article 13.14 of the Agreement and, if such consultations 

should fail’, the Parliament called for determination by the panel of experts referred to in 

Article 13.15 of the FTA. The aim was to encourage the Korean Government to comply with 

its commitments, and to make continued and sustained efforts towards ratification of the 

outstanding fundamental ILO Conventions. 

This Resolution might have fallen on deaf ears within DG Trade, were that institution 

not reconsidering its capacity to act as a more assertive enforcer of trade policy, including 

those provisions set out in the TSD chapters of FTAs.63 This can be seen as a response to 

various proposals from academic commentators for ‘model’ labour or sustainable 

development chapters that might be more efficacious,64 while the European Parliament had 

 
62 European Parliament resolution of 18 May 2017 on the implementation of the Free Trade 

Agreement between the European Union and the Republic of Korea (2015/2059(INI)) 

P8_TA(2017)0225 available at: https://www.europarl.europa.eu/doceo/document/TA-8-2017-

0225_EN.html?redirect.  
63 See the non-papers of the Commission Services, ‘Trade and Sustainable Development 

(TSD) chapters in EU Free Trade Agreements (FTAs)’ 11 July 2107, available at: 

https://trade.ec.europa.eu/doclib/docs/2017/july/tradoc_155686.pdf;  and the 2018 non-paper 

at n.35 Being ‘non-papers’, these offered scope for discussion while not being an official 

policy-based Commission publication that would give rise to formal consultation.  
64 For e.g. L. Bartels, ‘A Model Human Rights Clause for the EU’s International Trade 

Agreements’ (2014) available at: 

https://www.ssoar.info/ssoar/bitstream/handle/document/37807/ssoar-2014-bartels-

A_model_human_rights_clause.pdf;sequence=1; M. Krajewski and R. T. Hoffmann, 

‘Alternative Model for a Sustainable Development Chapter and related provisions in the 

Transatlantic Trade and Investment Partnership (TTIP)’ (2016) available at: 

https://www.reinhardbuetikofer.eu/wp-content/uploads/2016/08/Model-SD-Chapter-TTIP-

Second-Draft-July_final.pdf; and P.-T. Stoll, H. Gött and P. Abel, ‘Model Labour Chapter for 

EU Trade Agreements - In cooperation with Bernd Lange MEP, Chairman of the Committee 

on International Trade and commissioned by Friedrich-Ebert Stiftung’ (2020) available at: 

http://library.fes.de/pdf-files/bueros/singapur/16089.pdf. Discussed in Cross n.54 at 4.  

https://www.europarl.europa.eu/doceo/document/TA-8-2017-0225_EN.html?redirect
https://www.europarl.europa.eu/doceo/document/TA-8-2017-0225_EN.html?redirect
https://trade.ec.europa.eu/doclib/docs/2017/july/tradoc_155686.pdf
https://www.ssoar.info/ssoar/bitstream/handle/document/37807/ssoar-2014-bartels-A_model_human_rights_clause.pdf;sequence=1
https://www.ssoar.info/ssoar/bitstream/handle/document/37807/ssoar-2014-bartels-A_model_human_rights_clause.pdf;sequence=1
https://www.reinhardbuetikofer.eu/wp-content/uploads/2016/08/Model-SD-Chapter-TTIP-Second-Draft-July_final.pdf
https://www.reinhardbuetikofer.eu/wp-content/uploads/2016/08/Model-SD-Chapter-TTIP-Second-Draft-July_final.pdf
http://library.fes.de/pdf-files/bueros/singapur/16089.pdf
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requested in 2016 that standard FTA dispute settlement provisions apply to TSD chapters.65 

Notably, those proposals were opposed by Business Europe.66 While the Commission was 

reluctant to pursue a more sanctions-based approach, there was a push to demonstrate that it 

took TSD chapters seriously.67  

The Commission initiated formal consultations with Korea in 2018 and when these 

failed, a letter was sent on the EU side in 2019, requesting formation of an expert panel 

related to ‘certain measures, including provisions of the Korean Trade Union Act’, which 

appeared to be ‘inconsistent with Korea’s obligations related to multilateral labour standards 

and agreements under the EU-Korea FTA’. 68 That non-compliance was said by the EU to 

arise under Article 13.4.3 of the EU-Korea FTA, rather than Article 13.7 which would have 

required an effect on trade. No issue was raised under the accompanying Framework 

Agreement, although in theory FTA benefits could be suspended for breach of such 

overarching human rights clauses concerned with freedom of association.69 The Panel was 

established by December 2019, with an expert appointed by each party, with those experts in 

turn agreeing on an independent chair (under Article 13.15.3), but delays resulted from the 

Covid-19 epidemic and the unfortunate death of the chair initially appointed. A highly 

qualified replacement chair was found in Dr Jill Murray, a leading labour law scholar and 

 
65 European Parliament resolution of 5 July 2016 on implementation of the 2010 

recommendations of Parliament on social and environmental standards, human rights and 

corporate responsibility (2015/2038(INI)). P8 TA(2016)0298, para 21(b) and (d). 
66 BusinessEurope, Trade and Sustainable Development chapters in EU FTAs (2017) 

available at:  

https://www.businesseurope.eu/sites/buseur/fles/media/position_papers/rex/2017-11-

06_sustainability_and_ftas.pdf. 
67 See M. Bronckers and G. Gruni, ‘Taking the Enforcement of Labour Standards in the EU’s 

Free Trade Agreements Seriously’ (2019) 56 Common Market Law Review 1591, 1598 – 

1620; and Harrison et al n.42 at 637 and 651.   
68 Request for the establishment of a Panel of Experts by the European Union, compliance 

with obligations under Chapter 13 of the EU – Korea Free Trade Agreement, 4 July 2019. 

https://trade.ec.europa.eu/doclib/docs/2019/july/tradoc_157992.pdf.  
69 Cf. Bronckers and Gruni n.67, 1613-1614.  

https://www.businesseurope.eu/sites/buseur/fles/media/position_papers/rex/2017-11-06_sustainability_and_ftas.pdf
https://www.businesseurope.eu/sites/buseur/fles/media/position_papers/rex/2017-11-06_sustainability_and_ftas.pdf
https://trade.ec.europa.eu/doclib/docs/2019/july/tradoc_157992.pdf
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Senior Fellow in the Centre for Employment and Labour Relations Law at the University of 

Melbourne. After due receipt of the submissions by both parties and consideration by the 

Panel, the Expert Report was issued on 20 January 2021.70 

  

The Expert Panel Report on the Effect of TSD Chapters and Freedom of Association 

 

The EU-Korea FTA has been significant not only as the first new generation trade agreement, 

but also as the basis of the first dispute launched in respect of an EU TSD chapter.71 Up until 

the publication of the Expert Report in EU-Korea, the Korean case was often cited as the 

prime illustration of the ways in which TSD chapters lack ‘a credible enforcement 

mechanism’.72 The question is whether this assessment should be changed.  

 It has been contended that the Expert Report is disappointing offering a mere ‘Pyrrhic 

victory’.73 After all, the EU did not succeed in the claim that Korea made inadequate efforts 

towards ratifying four outstanding fundamental ILO Conventions. Instead, in the absence of 

an agreed timeframe for ratification, the ‘tangible, though slow, efforts’ made by Korea were 

considered to satisfy the rather vague ‘legal threshold’ of  ‘continued and sustained efforts’.74 

The Expert Report did express concern regarding the lack of progress on ratification of 

Convention No. 105,75 but the ‘less-than-optimal’ effort of Korea would suffice, at least for 

the time being.76 It is notable that, in the aftermath of the Expert Report, Korea formally 

 
70 See for further details of the procedure, the Expert Report n.9, paras 4 – 41.  
71 Cf. Bronckers and Gruni n.10, 26. 
72 Harrison et al (2019) n.42, 645; Park n.4, 836; and D. van’t Wout, ‘The Enforceability of 

the Trade and Sustainable Development Chapters of the European Union’s Free Trade 

Agreements’ (2021) Asia Europe Journal 1, 10 published online, 2 and 7; available at: 

https://link.springer.com/article/10.1007/s10308-021-00627-1. 
73 Orbie n.42, 199. 
74 Expert Panel Report n.9, paras 287 - 289. 
75 Ibid., paras 289 – 290. 
76 Ibid., paras 291-292. 

https://link.springer.com/article/10.1007/s10308-021-00627-1
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deposited ratification of Conventions Nos 29, 87 and 98, 77 although Convention No. 105 

remains outstanding.  

By way of contrast, the Expert Report’s findings on jurisdiction and freedom of 

association arguably have more significant and far-reaching effects.78 The remainder of this 

section offers analysis of the bases found for the Panel’s jurisdiction, the findings relating to 

non-compliance with freedom of association principles, and the ‘follow-up’ on the Panel’s 

report. 

 

Bases for Assertion of the Panel’s Jurisdiction 

 

The Korean government denied that the Panel had jurisdiction to address the EU’s complaint 

because the EU had not identified a ‘matter arising under the FTA’, required by Article 

13.2.1 of the Agreement, which states that the Chapter applies to ‘measures adopted or 

maintained by the Parties affecting trade-related aspects of labour …’ The Korean claim was 

that obligations based on Article 13.4.3 were never intended to be implemented and, indeed, 

were too vague to be enforceable.  

In support, Korea explicitly relied on the earlier Guatemala arbitral findings,79 which 

concerned a claim brought by the US against Guatemala regarding breach of the Dominican 

Republic-Central American Free Trade Agreement (CAFTA-DR). The US claim had 

followed various well-documented violations of freedom of association. At issue was breach 

of a non-regression clause relating to the obligation to enforce national labour laws under 

 
77 Celebrated in a virtual ceremony with ILO Director-General, Guy Ryder, as reported at: 

https://www.ilo.org/global/standards/WCMS_785448/lang--en/index.htm.  
78 For an earlier summary of these arguments, see T. Novitz, Enforceable Social Clauses in 

Trade Agreements with ‘Bite’? Implications of the EU–South Korea Panel of Experts Report 

of 20 January 2021 (Brussels: ETUI Brief, 2021).  
79 Expert Panel Report, para. 58, with reference to Final Report of the Panel, Guatemala – 

Issues Relating to the Obligations Under Article 16.2.1(a) of the CAFTA-DR, 14 June 2017. 

https://www.ilo.org/global/standards/WCMS_785448/lang--en/index.htm
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Article 16.2.1, which was only enforceable to the extent that any failure occurred in ‘a 

manner affecting trade between the Parties’.80 Guatemala maintained that trade had not been 

affected, a finding that was ultimately upheld by that Arbitration Panel. While there were 

instances in which there had been a ‘sustained or recurring course of action or inaction’ by 

the Guatemalan Ministry of Labour, partially satisfying the terms of Article 16.2.1, the Panel 

was not satisfied that ‘a failure to effectively enforce labor laws protecting the right to 

organize or the right to bargain collectively necessarily affects conditions of competition’,81 

since the cost benefits of doing so could not be quantified in trade terms. These findings 

seemed to indicate that it may be near impossible to demonstrate empirically the impact on 

trade of any non-implementation of labour laws. That said, the reasoning of that Panel was 

subjected to extensive criticism and might not be applied in another context.82   

The Expert Panel examining the EU-Korea FTA took a different approach. They had 

been requested to consider breach of Article 13.4.3, which did not on its face require any 

effect on trade. Indeed, there was no allegation that Korea had failed to enforce its own 

labour laws, which could have led to a claim under Article 13.7.83 The question was then 

whether Article 13.4.3 could be regarded as a free-standing commitment without reference to 

Article 13.2. It was found that this conclusion could fairly be reached based on the ordinary 

meaning of the words of Article 13.4.3 (such as ‘obligations’ and the language of 

‘commitment’), read in context and in light of the object and purpose of Chapter 13 and the 

Agreement as a whole. This conclusion was reached in reliance on Article 31 of the Vienna 

 
80 On the history of the case, see ILO n.34, 45 – 47.  
81 Final Report of the Panel, Guatemala n.79, at para. 485. 
82 L. Compa, J. Vogt and E. Gottwald, Wrong Turn for Workers’ Rights: The US-Guatemala 

CAFTA Labor Arbitration Ruling – And what to do about it (2018); available at: 

https://laborrights.org/sites/default/files/publications/Wrong%20Turn%20for%20Workers%2

0Rights%20-%20March%202018.pdf; and Gammage n.7, 74 - 75. 
83 Expert Report n.9. 92. 

https://legal.un.org/ilc/texts/instruments/english/conventions/1_1_1969.pdf
https://laborrights.org/sites/default/files/publications/Wrong%20Turn%20for%20Workers%20Rights%20-%20March%202018.pdf
https://laborrights.org/sites/default/files/publications/Wrong%20Turn%20for%20Workers%20Rights%20-%20March%202018.pdf
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Convention on the Law of Treaties (VCLT).84 Moreover, as the ordinary meaning of Article 

13.4.3 was clear, Article 32 of the VCLT indicated that there was no need to refer to Korea’s 

record of preparatory materials.85  

The Panel also rejected claims that the EU was illicitly seeking to ‘harmonise’ labour 

laws (which would be prohibited by Article 13.1.3 of the FTA). While ‘the concept of 

harmonisation of labour standards suggests a bringing into alignment of actual standards such 

as minimum rates of pay, maximum hours of work, or access to job security procedures’, 

fundamental principles such as freedom of association do not require such uniformity of 

‘domestic labour laws or outcomes’ to be compliant.86 This is evident from the wording of 

the ‘right to regulate’ set out in Article 13.3, which requires consistency with ‘internationally 

recognised standards’, but enables variety in the forms of regulation.87 Further, the Panel 

found no likely interference with Korea’s comparative advantage,88 stressing that compliance 

with international labour standards would in any case tend to enhance longer term economic 

performance.89 

Moreover, the Panel was reluctant to concede that if Article 13.7 was at issue, there 

would be a finding that non-compliance with freedom of association would have no impact 

on trade. Their reasoning drew on recognition of the ways in which economic, social and 

environmental objectives associated with ‘sustainable development’ interacted in trade 

agreements like EU-Korea.90 Reverting to Articles 13.1.1 and 13.1.2, they asserted that these 

were ‘interdependent and mutually reinforcing’, approving recent academic comment.91 

 
84 Ibid., paras 61 – 73. 
85 Ibid., paras 42 - 53. 
86 Ibid., para. 81. Cf. van’t Wout n. 72, 14. 
87 Ibid., para. 83.  
88 This would be a breach of Article 13.2.2, as discussed in the Expert Report n.9, at para. 85. 
89 Expert Report n.9, para. 88. 
90 Ibid., paras 74 – 79 and paras 90 - 94. 
91 Ibid., para. 77, citing Gammage n.7. 

https://legal.un.org/ilc/texts/instruments/english/conventions/1_1_1969.pdf
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Further, the Panel observed that the CAFTA-DR agreement at issue in Guatemala case ‘does 

not have the same contextual setting of sustainable development as the EU-Korea FTA, nor 

does it refer to the range of multilateral and international agreements and declarations which 

the Parties have included in the EU-Korea FTA’.92 This suggests that a sustainable 

development agenda, which might have been thought to weaken enforcement of labour 

standards in trade relations, could now have the opposite effect.  

 

Freedom of association: The link with ILO and other UN instruments and supervision 

 

The Korean legislation at issue was the Trade Union and Labour Relations Act 1997 (the 

TULRAA).93 Four aspects of that statute were considered by the EU to be problematic in terms 

of Article 13.4.3, of which the Panel refused one claim, but upheld three others. Notably, the 

right to strike and access of trade unions to peaceful protest, which had been the subject of 

global concern,94 were not the specific subject of any of these claims. 

The Expert Report rejected the EU’s claim that registration of trade unions was treated 

as a discretionary matter for administrators in breach of principles of freedom of association. 

That rejection was due to a Korean Constitutional Court judgment stating that (when certain 

requirements were met) registration was mandatory.95 However, the Expert Report noted that 

while this was the de jure  position, evidence submitted to the Panel cast doubt on whether this 

was the case de facto and recommended ‘continued consultation’ on the matter.96  

The Expert Report was able more confidently to find in favour of the EU’s other claims 

recommending that the following laws be brought into conformity with the principles of 

 
92 Expert Report n.9, para. 93. 
93 For an English translation, see https://www.ilo.org/dyn/natlex/natlex4.detail?p_isn=46398.  
94 See text accompanying ns 53 - 59 above. 
95 Expert Report n.9, para. 249 – 254.  
96 Ibid., paras. 256 – 258. 

https://www.ilo.org/dyn/natlex/natlex4.detail?p_isn=46398
https://www.ilo.org/dyn/natlex/natlex4.detail?p_isn=46398
https://www.ilo.org/dyn/natlex/natlex4.detail?p_isn=46398
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freedom of association: Article 2(1) of the TULRAA, which excluded from the Act’s definition 

of ‘worker’ the self-employed, dismissed and unemployed; Article 2(4)(d) of the TULRAA, 

which disallowed a union from certification under the Act if it permitted non-workers to join 

and remain members; and Article 23(1) of the TULRAA which required that trade union 

officials could only be elected from amongst the trade union membership. 

 One over-arching issue was how ILO ‘principles of freedom of association’, as 

‘obligations deriving from membership of the ILO’, could be ascertained in a way which 

enabled binding legal obligations. First, the Expert Panel found that reaffirmation in Article 

13.4.3 of ‘the existing obligations of the Parties under the ILO Constitution’ had ‘the effect of 

creating a legally binding commitment on both Parties in relation to respecting, promoting 

and realising the principles of freedom of association as they are understood in the context of 

the ILO Constitution.’97 Further, while both parties agreed that the terms of the ILO 

Declaration on Fundamental Principles and Rights at Work 1998 were not legally binding per 

se,98 the Expert Report found that new legal commitments had been created when that 

instrument was incorporated in the formalised EU-Korea FTA. The binding nature of the 

commitments to respect, promote and realise the principles of the fundamental rights to 

freedom of association then arose from Article 13.4.3 itself, rather than the instruments to 

which this provision referred.99 Nor did such a finding thwart the sovereign choice of Korea 

whether to ratify Conventions Nos 87 and 98, since the fundamental principles regarding 

freedom of association have been recognised as inherent in the ILO Constitution to which (as 

a member) Korea was obliged to adhere.100  

 
97 Ibid., para. 107. 
98 Ibid., paras 119 – 121. 
99 Ibid., para. 122. 
100 Ibid., paras 139 – 141. 

https://www.ilo.org/declaration/thedeclaration/textdeclaration/lang--en/index.htm
https://www.ilo.org/declaration/thedeclaration/textdeclaration/lang--en/index.htm
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Korea argued that such principles were not ‘sufficiently clear and concrete’ to be 

applied by the Panel to the TULRAA, citing an article which had been written by ILO 

officials in their personal capacities.101 The Panel responded by recognising that the same 

authors had suggested that, while it might ‘be difficult for States to obtain guidance on the 

precise legal implications of the fundamental principles’, freedom of association could be an 

exception to this rule, having been extensively examined by ‘the ILO supervisory system’.102 

The Panel’s approach has subsequently been criticised by one of those authors.103 

It may be helpful to reflect on the alternatives available to the Panel in response to 

Korea’s submission on the generality of ‘principles of freedom of association’.  One response 

would be to find that there was no established meaning regarding ‘principles of freedom of 

association’, refusing to hold Korea to account despite the commitments made on the face of 

the agreement. That seems an unpalatable choice, as was the option to engage in an 

independent interpretation and application of those principles, which could lead to ‘an 

incoherent application of the relevant labor provisions and the ILO's fundamental principles 

and rights at work’.104  

If the ILO supervisory system is to provide a helpful ‘correlating device’ offering 

clarity to member states,105 then we might prefer the approach suggested by the Introduction 

to the 5th edition of the Digest of Committee on Freedom of Association (CFA) decisions in 

2006, which welcomed usage of the principles applied by the CFA ‘in the various bodies 

 
101 J. Agusti-Panareda, F.C. Ebert and D. LeClercq, ‘Labour Provisions in Free Trade 

Agreements: Fostering their Consistency with the ILO Standard System’ International Labour 

Office Background Paper, Social Dimensions of Free Trade Agreements (Geneva: ILO, 

2014). 
102 Expert Report n.9, 138 citing J. Agusti-Panareda, F.C. Ebert and D. LeClercq, ‘ILO 

Standards and Trade Agreements: A Case for Consistency’ (2015) 36 Comparative Labor 

Law and Policy Journal 347, 365.  
103 See https://ielp.worldtradelaw.net/2021/02/guest-post-the-panel-report-under-the-eu-

korea-trade-agreement-concerning-labor-practices-what-are-t.html.  
104 Agusti-Panareda Ebert and LeClercq n.102, 366. 
105 See Menashe at n.33. 

https://ielp.worldtradelaw.net/2021/02/guest-post-the-panel-report-under-the-eu-korea-trade-agreement-concerning-labor-practices-what-are-t.html
https://ielp.worldtradelaw.net/2021/02/guest-post-the-panel-report-under-the-eu-korea-trade-agreement-concerning-labor-practices-what-are-t.html
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responsible for the application of law relating to freedom of association, for the resolution of 

major collective disputes and in publications on jurisprudence’.106 The Introduction to the 

updated ‘Compilation’ of CFA Decisions in 2018 also stressed that these principles are 

‘intended to raise awareness and guide reflections for the effective respect of the fundamental 

principles of freedom of association and the effective recognition of the right to collective 

bargaining’,107 despite an attempt by the employers’ group to resist its publication and the 

implication that generalised principles could be identified and applied in this way.108  

In determining what was meant by freedom of association, the Expert Report drew on 

those general principles elaborated by the CFA which have become widely recognised as 

authoritative, rather than findings of that Committee specific to Korea in the cases identified 

above.109 There was no reliance on observations of the ILO Committee of Experts on the 

Application of Conventions and Recommendations, which have been challenged by the 

employer group in the context of the right to strike,110 and nor would this have been 

appropriate, given (at that time) the non-ratification by Korea of ILO Conventions Nos. 87 

and 98. Rather, reference was made to the broader international human rights context and the 

decisions of some national and regional courts which supported the Panel’s view of the CFA 

as an authoritative source of the relevant principles.111   

The definition of ‘worker’ which was at issue in relation to Article 2(1) of the 

TULRAA remains controversial, not only in Korea but in the EU.112 While the principles 

 
106 Digest of Decisions of the Committee on Freedom of Association (CFA), 5th ed. (Geneva: 

ILO, 2006). 
107 Compilation of Decisions of the CFA, 6th ed. (Geneva: ILO, 2018). 
108 Vogt et al 2019 n.37, 188.  
109 For example, see Expert Report n.9, para. 146.   
110 Discussed in the text accompanying n.37. 
111 As explained in the Expert Report n.9, paras 114 and 117, and illustrated by paras 131 - 

132. 
112 N. Kountouris, ‘The Concept of ‘Worker’ in European Labour Law: Fragmentation, 

autonomy and scope’ (2018) 47(2) Industrial Law Journal 192. 

https://www.bloomsburyprofessional.com/uk/the-right-to-strike-in-international-law-9781509933563/
https://www.bloomsburyprofessional.com/uk/the-right-to-strike-in-international-law-9781509933563/
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applied by the Court of Justice of the EU on gig work in Yodel113 do not (at least ostensibly) 

relate to freedom of association rights, and falsely self-employed workers can engage in 

collective bargaining under FNV Kunsten as an exception to normal rules of competition 

law,114 it is probably fair to observe (as Korean submissions did) that the position of the EU 

and its member states is inconsistent and possibly problematic. Nevertheless, the Panel saw 

its task as being to examine the Korean legislation and its implications, rather than 

investigating the situation in the EU, keeping to their stated remit. What was notable was the 

absence of an express provision in the EU-Korea FTA which would prompt attention to a 

disguised restriction on trade, akin to the chapeau to Article XX of the General Agreement on 

Tariffs and Trade.115 The simple bar on protectionism in Article 13.2.2 could be further 

elaborated in this respect by the EU in subsequent trade agreements.  

The Expert Report relied on the principle established by the CFA that self-employed 

workers are entitled to form and join trade unions; and that those engaged in the ‘liberal 

professions’ who are not dependent on a specific employer should be eligible to claim 

freedom of association rights.116 The problem was that the bilateral employment relationship 

required for identification as a ‘worker’ by the TULRAA ‘would exclude self-employed 

workers with numerous different clients, and so-called platform workers whose tasks are 

delivered to them via automated means and who may be legally defined as entrepreneurs’.117  

 
113 Case C-692/19 B v Yodel Delivery Network Ltd, Judgment of the Court of Justice of the 

EU, 22 April 2020.   
114 Case C-413/13 FNV Kunsten Informatie en Media v Staat der Nederlanden, Judgment of 

the Court of Justice of the EU, 4 December 2014.  
115 Cf. L. Bartels, ‘The Chapeau of the General Exceptions in the WTO GATT and GATS 

Agreements: A Reconstruction’ (2015) 109 Am. J. Int'l L. 95. 
116 Expert Report n.9, para. 148; see also V. De Stefano, ‘Not as simple as it seems: The ILO 

and the personal scope of international labour standards’ (2021) ILRev, forthcoming; 

available at: https://doi.org/10.1111/ilr.12201.  
117 Expert Report n.9, para. 165. 

https://doi.org/10.1111/ilr.12201
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The Expert Report further noted the dangers that arose when those who have been 

dismissed or who are unemployed are prevented from remaining members of their trade 

union. As recognised by the CFA, ‘the dismissal of trade union activists would prevent them 

from continuing their trade union activities within their organization’.118 This had clear 

consequences under Article 2(4)(d) of the TULRAA, where a union could be decertified for 

continuing to represent dismissed workers as members, which must be regarded as 

illegitimate.119 This was of course the very problem which had taken place in Korea in 

2013.120 

Further, Article 23(1) of TULRAA provided that a trade union official was unable to 

continue in their role in an enterprise union if dismissed, by virtue of Article 23(1) of the 

TULRAA, which again made it too easy to thwart trade union representation by merely 

dismissing the worker concerned.121 Korea argued that there was separate protection from 

discrimination on grounds of trade union membership and activities and that it was more 

democratic for those working for an employer to be trade union officials in enterprise unions 

as they would have a direct interest in the outcome of bargaining.122  The Expert Report 

stated that members of a union should be able to choose freely who will represent them and 

could determine the pros and cons of officials hired directly by their own employer.123 The 

Panel recommended accordingly that ‘Korea bring the TULRAA into conformity with the 

principles of freedom of association by removing the requirement in Article 23(1) of the 

TULRAA that union officials must be selected from amongst members of the union, ensuring 

 
118 Ibid., para. 181. 
119 Ibid., paras. 203 – 207.  
120 See n.55 above. 
121 Expert Report n.9, paras 181 – 197 and para. 226. 
122 Expert Report n.9, paras 214 and  
123 Ibid., para. 221. 
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that the members of enterprise and non-enterprise unions may elect officials in full freedom 

as required by Article 13.4.3.’124  

 

Follow-up on the Expert Report  

 

There has certainly been action by Korea in the wake of the Expert Report. In February 2021, 

the ratifications of three further ILO fundamental Conventions were announced and by March 

that year, amendments to the TULRAA had already been tabled. However, it is less certain 

whether this fully addresses the concerns raised by the EU and complies with the 

recommendations of the Expert Panel. Notably, the International Director of the KCTU has 

expressed concern that the Korean government is merely ‘trading off’ ratification and 

revisions to the TULRAA with protection of business interests, such that further restriction of 

trade union activities is now contemplated, explicitly excluding many workers in non-

standard employment from the definition of a worker and so precluding their access to 

collective bargaining.125 

Minutes of the Committee on Trade and Sustainable Development (CTSD) operating 

under the EU-Korea FTA, which met in April 2021,126 reported on ratification of three of the 

four outstanding fundamental ILO Conventions and the expectation of the Civil Society 

Forum that Korea was to take continuous and sustained efforts towards ratification of 

Convention No. 105. They also noted the Civil Society Forum expectation of suitable 

legislative amendments which were to enter into force on 6 July 2021, but that there would be 

further discussion regarding the future of ‘platform work’, one species of the atypical work at 

 
124 Ibid. para. 228. 
125 Interview n.53 above. 
126 Available at: https://trade.ec.europa.eu/doclib/docs/2021/may/tradoc_159567.pdf.  

https://trade.ec.europa.eu/doclib/docs/2021/may/tradoc_159567.pdf
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issue in the Expert Panel Report. There was to be further discussion of the role of the DAGs 

and the CTSD itself in terms of giving voice to civil society.  

The parties have also agreed to meet after a Korean research project is concluded, 

which will analyse what legal changes will be required for ratification of ILO Convention 

No. 105, either ‘towards the end of 2021 or early 2022’.127 They are also said to be consulting 

on Covid-19 policies and corporate social responsibility initiatives, as well as environmental 

issues.128 It will be interesting to see what the impact will be on further deliberations (and EU 

action) of the arrest of the President of the KCTU, Yang Kyeung-soo, in September 2021 for 

organising a peaceful rally on income inequality.129 

 

Implications of the Expert Panel Report for Recent and Future EU FTAs 

 

While the Expert Report considered ILO principles on freedom of association to be binding 

by virtue of inclusion in the Article 13.4.3 of the EU-Korea FTA, that finding was operative 

between the parties; and does not have further legal effect. Nevertheless, as we shall see, the 

very fact that a Panel could come to such conclusions may have further implications for other 

FTAs and the disputes that arise under these. For example, it has been claimed that the Expert 

Panel Report has ‘demonstrated that the legal nature of many sustainability standards does 

not differ from other FTA norms that are subject to regular dispute settlement’.130 This 

 
127 Ibid. 
128 Ibid. 
129 See ‘IndustriALL Global Union condemns arrest of KCTU president YANG Kyeung-soo 

and demands his immediate release’, news release 4 September 2021, available at: 

http://www.industriall-union.org/industriall-global-union-condemns-arrest-of-kctu-president-

yang-kyeung-soo-and-demands-his-immediate; also the Open Letter from International 

Lawyers Assisting Workers, 12 September 2021, available at: 

https://www.ilawnetwork.com/wp-content/uploads/2021/09/ILAW-Letter-to-President-

Moon-Sept-12-2021.pdf.  
130 Bronckers and Gruni n.10, 51. 

http://www.industriall-union.org/industriall-global-union-condemns-arrest-of-kctu-president-yang-kyeung-soo-and-demands-his-immediate
http://www.industriall-union.org/industriall-global-union-condemns-arrest-of-kctu-president-yang-kyeung-soo-and-demands-his-immediate
https://www.ilawnetwork.com/wp-content/uploads/2021/09/ILAW-Letter-to-President-Moon-Sept-12-2021.pdf
https://www.ilawnetwork.com/wp-content/uploads/2021/09/ILAW-Letter-to-President-Moon-Sept-12-2021.pdf
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assessment may be too generous, but the Expert Report arguably does offer us a vision of 

how TSD chapters may be interpreted in future. It may impact on pressure for ratifications 

and potential for enforceability of norms under recently concluded FTAs.   

 

Pressure to ratify ILO Conventions 

 

Arguably, the very limited scope of enforcement of ‘best efforts’ for ratification provisions 

may prompt a sigh of relief for those states entering into bargaining with the EU over trade or 

investment agreements, which have no desire to make such binding international legal 

commitments. In this respect, China and its obligations under the provisionally proposed 

Comprehensive Agreement on Investment (CAI) come to mind. The Agreement in Principle 

reached in relation to the CAI in December 2020 included, for example, a sustainable 

development chapter which commits to ratification and effective implementation of ILO 

Conventions. This entailed ‘work towards ratification of the outstanding ILO fundamental 

Conventions’ and a specific commitment to ‘make continued and sustained efforts to pursue 

ratification of the ILO fundamental Conventions on forced labour’.131 That language will 

sound familiar, although the emphasis on forced labour is stronger than that in the EU-Korea 

TSD chapter.  

Like Korea at the time that the Expert Report was issued, China has not ratified either 

of the Conventions on freedom of association and collective bargaining (Conventions Nos 87 

and 98), nor the two Conventions on forced labour (Conventions Nos 29 and 105).132 The 

 
131 EU-China Comprehensive Agreement on Investment - The Agreement in Principle, 30 

December 2020, 4; available at: 

https://trade.ec.europa.eu/doclib/docs/2020/december/tradoc_159242.pdf.  
132 European Commission (DG Trade), Sustainability Impact Assessment (SIA) in support of 

an Investment Agreement between the European Union and the People's Republic of China 

(Brussels: EU, 2017); available at: 

https://trade.ec.europa.eu/doclib/docs/2018/may/tradoc_156862.pdf.  

https://trade.ec.europa.eu/doclib/docs/2020/december/tradoc_159242.pdf
https://trade.ec.europa.eu/doclib/docs/2018/may/tradoc_156862.pdf
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latter, in particular, have been the subject of particular controversy, given allegations made in 

relation to treatment of the Uighur people.133 The ILO has held discussions with China on 

forced labour issues but no other action has been taken.134 The Expert Report might suggest 

to China that: first, some fudging in the pace of ratification is permissible; second, as the 

emphasis will be on ratification of the forced labour ILO Conventions, that China may be 

able to evade or at least delay for some time freedom of association Convention ratification; 

and finally that a Convention may go unratified without penalty, as Convention No. 105 has 

for Korea. 

 

Offering a perspective on EU-UK trade obligations 

 

The EU-Korea FTA Expert Report may also offer insights as to the probable scope for 

protection of labour standards under the EU-UK Trade and Cooperation Agreement 

(TCA),135 and the TSD chapter found in ‘Part Two – Heading 1 – Title XI: Level playing 

field for open and fair competition and sustainable development’. This TSD chapter was 

negotiated and given provisional effect prior to the publication of the Expert Report on the 

EU-Korea FTA dispute, without regard to its potential implications. As noted above, there 

seems little for the Parties to fear from obligations imposed regarding ratification, but the 

 
133 See the US Department of Labor website report at: 

https://www.dol.gov/agencies/ilab/against-their-will-the-situation-in-xinjiang; also BBC 

reports on other studies, for e.g. at: https://www.bbc.co.uk/news/world-asia-china-57124636.  
134 See for example, a seminar held in Kunming under an EU-Supported project where 

Chinese government agencies and representatives of Employers and Workers engaged in 

discussion on ratification of the ILO Forced Labour Convention 1930 (No. 29); information 

available at: https://www.ilo.org/beijing/information-resources/public-information/press-

releases/WCMS_601884/lang--en/index.htm.   
135 Trade and Cooperation Agreement (TCA) between the European Union and the European 

Atomic Energy Community, of the one part, and the United Kingdom of Great Britain and 

Northern Ireland, of the other part OJ L 149/10 30 April 2021, version approved by European 

Parliament (following provisional application of the TCA from 1 January 2021). 

https://www.dol.gov/agencies/ilab/against-their-will-the-situation-in-xinjiang
https://www.bbc.co.uk/news/world-asia-china-57124636
https://www.ilo.org/beijing/information-resources/public-information/press-releases/WCMS_601884/lang--en/index.htm
https://www.ilo.org/beijing/information-resources/public-information/press-releases/WCMS_601884/lang--en/index.htm
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findings on expert panel jurisdiction and freedom of association may have more purchase 

here. 

Chapter 1 of Title XI sets out in Article 355 familiar ambitions, but in Article 355.1 

blends the requirement of ‘a level playing field for open and fair competition between the 

Parties’ with ‘ensuring that trade and investment take place in a manner conducive to 

sustainable development’. Once again, as was the case in the EU-Korea FTA (Article 13.1.2), 

the parties recognise in Article 355.2 of the TCA that ‘sustainable development encompasses 

economic development, social development and environmental protection, all three being 

interdependent and mutually reinforcing, and affirm their commitment to promoting the 

development of international trade and investment in a way that contributes to the objective 

of sustainable development’. There is the standard bar on ‘harmonisation’ in Article 355.4, 

consistent with a right to regulate in Article 356 which is however limited in that it is to be 

exercised ‘in a manner consistent with each Party's international commitments, including its 

commitments under this Title’, the latter being emphasised in Article 399 in relation to labour 

standards. This is mirrored by a more specific right to regulate for the Parties ‘on labour and 

social levels of protection’ in Article 387.1, also referring to ‘international commitments’ as a 

constraint.  

Article 387.2 states that a party shall not ‘weaken or reduce, in a manner affecting 

trade or investment between the Parties, its labour and social levels of protection below the 

levels in place at the end of the transition period, including by failing to effectively enforce 

its law and standards’ while Article 388 elaborates upon the enforcement expected.136 The 

reference to an effect on trade or investment is akin to the clause in dispute in the Guatemala 

 
136 See P. Mariani and G. Sacerdoti, ‘Trade in Goods and Level Playing Field’ Brexit Institute 

Working Paper Series, No 7/2021 and Bocconi Legal Studies Research Paper No. 3797021, 

8-9 and 12 - 16. 

https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3797021
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arbitration,137 as opposed to that considered by the EU-Korea FTA Expert Panel (which 

focussed on Article 13.4.3 rather than the equivalent Article 13.7). Articles 387 and 388 can 

provide the basis for the punitive ‘rebalancing’ measures contemplated by Article 411, where 

significant divergence from labour standards commitments has a ‘material impact on trade or 

investment between the Parties’. Such measures could include tariffs. Arguably, the 

requirement of trade effects, as in the Guatemala dispute, sets a high threshold, which may be 

difficult to establish in practice.138 However, the EU and UK may wish to take note of the 

‘obiter’ statement in the Expert Report that ‘the Panel’s finding that complaints about 

measures based on Article 13.4.3 are not limited to trade-related aspects of labour does not 

mean that the Panel has concluded that the EU’s Panel Request refers to matters which have 

no connection to trade’.139 There is a suggestion that an effect on trade could be found in a 

trade agreement where there is a ‘contextual setting of sustainable development’, and which 

refers to a ‘range of multilateral and international agreements and declarations’.140 

Article 387.2 does not refer directly to the EU social acquis but rather more generally 

to ‘labour and social levels of protection’ and the parties’ own laws. Of course, due to the EU 

(Withdrawal) Act 2018, these include UK labour laws derived from the social acquis as EU 

negotiators will have known. Yet, while the EU February 2020 negotiating mandate sought to 

preserve ‘Union standards as a reference point’, there seems to be an aversion in the TCA to 

mention of EU law in relation to labour standards, which comes through even more strongly 

in Chapter 8 where ILO standards are once again stressed.141 

 
137 See n.79 above. 
138 Bronckers and Gruni n.10, 32-33. 
139 Expert Report n.9, para. 94. 
140 Ibid., para. 93. 
141 No doubt reflecting British rather than EU preferences, regarding which see N. 

Countouris, K.D. Ewing and J. Hendy, The EU-UK Trade and Cooperation Agreement and 

Workers’ Rights (Brussels: ETUI, 2021), 2 available at: 

https://www.etui.org/sites/default/files/2021-03/The%20EU-

https://www.etui.org/sites/default/files/2021-03/The%20EU-UK%20Trade%20and%20Cooperation%20Agreement%20and%20workers%27%20rights_2021.pdf
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Article 399 in Chapter 8 closely resembles Article 13.4 of the EU-Korea FTA. It 

begins in Article 399.1 with the parties’ commitment to promoting the development of 

international trade in a way that is conducive to decent work for all, as expressed in the 2008 

ILO Declaration on Social Justice for a Fair Globalization’ (in a manner comparable to 

Article 13.4.2 of the EU Korea FTA). This seems consistent with the Expert Report’s refusal 

to neatly sever social issues from those of trade. Article 399.2 further embellishes the 

wording of Article 13.4.3 of the EU-Korea FTA by referring to ‘internationally recognised 

core labour standards, as defined in the fundamental ILO Conventions’ (my emphasis), which 

gives a clearer steer as to the content of, for example, principles of freedom of association. 

This is also arguably indicative of the binding nature of these commitments, if that were not 

already established in the EU-Korea Expert Report. The inclusion of these terms is unlikely 

to have been controversial, insofar as the UK has ratified all these Conventions, although 

compliance is more arguable. This wording also suggests that the supervisory findings of the 

ILO Committee of Experts relating to compliance with Convention obligations may be an 

appropriate source of reference, in addition to general principles established by the ILO CFA 

and other international, regional and national courts.142  However, the political dynamics at 

the ILO are such that it may be the agreed findings of the Committee on the Application of 

Standards which are ultimately determinative.143 Also included is a commitment to 

implementing ‘the different provisions’ of the European Social Charter that the UK and EU 

member states have respectively accepted (under Article 399.5). This is likely to add further 

‘meat’ to the substance of Article 399.2.  

 
UK%20Trade%20and%20Cooperation%20Agreement%20and%20workers%27%20rights_2

021.pdf. 
142 See Expert Report n.9, paras 114 and 117. 
143 See text accompanying n.38 above. 

https://www.etui.org/sites/default/files/2021-03/The%20EU-UK%20Trade%20and%20Cooperation%20Agreement%20and%20workers%27%20rights_2021.pdf
https://www.etui.org/sites/default/files/2021-03/The%20EU-UK%20Trade%20and%20Cooperation%20Agreement%20and%20workers%27%20rights_2021.pdf
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It is made very clear that compliance with Article 399 is primarily to be enforced 

through consultations and potentially a ‘panel of experts’ under Article 409. Article 409.6 

states that: ‘In respect of matters related to multilateral standards or agreements covered in 

this Title, the panel of experts should seek information from the ILO or relevant bodies 

established under those agreements, including any pertinent available interpretative guidance, 

findings or decisions adopted by the ILO and those bodies.’144 The authority of ILO 

institutions as a source of legitimacy would seem in this way to continue.  

However, whereas the EU-Korea FTA provided in Article 13.2 that ‘The Parties shall 

make their best efforts to accommodate advice or recommendations of the Panel of 

Experts…’ and ‘implementation of the recommendations of the Panel of Experts shall be 

monitored by the Committee on Trade and Sustainable Development’, Article 409(9) of the 

TCA states in relation to the Panel recommendations made in the interim report that ‘the 

respondent Party does not need to follow these recommendations in ensuring conformity with 

this Agreement’. Rather, under Article 409(17): ‘The Trade Specialised Committee on Level 

Playing Field for Open and Fair Competition and Sustainable Development shall monitor the 

follow-up to the report of the panel of experts. The domestic advisory groups of the Parties 

established under Article 13 may submit observations to the Trade Specialised Committee on 

Level Playing Field for Open and Fair Competition and Sustainable Development in that 

regard.’ In this way, representatives of civil society, within the DAGs, may have greater 

opportunities for enforcement than was previously the case. Nevertheless, despite the 

aspiration to include the voices of these interested parties, it could be that, just as the rights of 

trade unions to call strikes and engage in peaceful protests were ultimately omitted from the 

EU complaint against Korea, so too there may be ‘mutually assured’ non-compliance with 

 
144 See Countouris et al, n.141, 3-4.  
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key facets of international labour standards, where this is convenient to both the EU and the 

UK.145   

 

Concluding comments 

 

It seems that the EU-Korea FTA Expert Report is likely to have mixed results. Firstly, while 

the pressure associated with the formation of the Expert Panel and the issue of the Report has 

led de facto to ratification of three further ILO fundamental Conventions, the weakness of 

‘efforts’ clauses regarding ratification in TSD chapters has arguably been exposed. This may 

not matter so very much if the Commission adheres to policy proposals advocating 

ratification of ILO Conventions (and environmental instruments) prior to conclusion of an 

FTA. In doing so, there could be scope to rely on ILO supervisory findings to offer support 

prior to ratification to ensure that ILO Conventions are implemented in fact.146 This would be 

consistent with the view taken by Ebert and others that capacity-building with EU funding 

should take place before a trade deal is entered into, such that the labour standards are already 

set in place, not only through formal ratification of ILO Conventions, but through legislation 

and institutional infrastructure.147 Arguably, the EU requirement that Vietnam ratify certain 

key international instruments prior to concluding an FTA was a start, although there too 

ratification of Convention No. 105 remains outstanding.148     

On the other hand, the action taken by the EU in establishing the Expert Panel and the 

findings in the subsequent Report regarding sustainable development and ILO standards 

indicate that what might have previously been assumed to be soft persuasive provisions 

 
145 Ibid., 3. 
146 Harrison et al n.42, 649. 
147 F.C. Ebert, ‘Labour Provisions in EU Trade Agreements: What potential for channelling 

labour standards-related capacity building?’ (2016) 155(3) ILRev 407, 411. 
148 Bronckers and Gruni n.10, 27. ILO Convention No. 105 was ratified by Vietnam in July 

2020 and Convention No. 87 has still to be ratified. 
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without ‘bite’ can be regarded as legally binding. This would seem to bode well for ethical 

EU trade. Certainly, the conditionality envisaged in EU TSD chapters may seem 

unproblematic when aimed at the larger economy of China, or even the recalcitrant ‘first 

world’ UK. Nor does it seem inappropriate for an emerging and flourishing economy like 

Korea to be held to account in terms of providing a basic minimum for labour standards, such 

as freedom of association. In all three cases, the enforcement of ILO standards albeit by 

previously uncontemplated FTA means, seems to be a ‘global public good’. That course of 

action arguably could become more problematic when aimed at developing countries of the 

Global South.149 Much may of course depend on the precise wording of any FTA, as is 

evident from an examination of the peculiarities of the TCA. Certainly, it is too early to claim 

that the EU’s role as a more assertive trade actor (as stated again in 2021)150 entails coercion. 

A moderating force may remain engagement with civil society and reference to ILO 

standards and officials, not only as an appeal to the legitimacy of attempts to enforce TSD 

chapters, but also to keep alive that discursive element that has been a feature of EU external 

relations. 

 

  

 
149 Orbie n.42 above, 200-201; cf. Langille n.40. See for example, the suspension of trade 

preferences for Cambodia by the EU under the Everything But Arms (EBA) scheme; the EU 

statement in 2019 is available at:  

https://ec.europa.eu/commission/presscorner/detail/en/IP_19_882.  
150 European Commission, Policy Review – An Open, Sustainable and Assertive Trade Policy 

(Brussels 18 Feb. 2021); available at: 

https://trade.ec.europa.eu/doclib/docs/2021/february/tradoc_159438.pdf.  

https://ec.europa.eu/commission/presscorner/detail/en/IP_19_882
https://trade.ec.europa.eu/doclib/docs/2021/february/tradoc_159438.pdf

