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ABSTRACT

In the literature much emphasis has been put on the
examination of uniform rules by other researchers. In view of
the fact that the UN Multimodal Transport Convention 1980 may
not be accepted by major maritime or trading states in the
near future, in order to examine the carriers' liabilities
this study is based mainly on the present English law (e.g.
the Hague-Visby Rules, the CMR and the COTIF/CIM) and
standard-form transport documents. It aims to be both a
practical guide for determining the carriers' liabilities and
a review of the prevailing laws.

This thesis presumes that, subject to some minor
modifications, the present English law can generally provide
fair and reasonable results in the determination of
multimodal transport carriers' liabilities. Such a legal
system, together with current commercial practices, has
provided a well-balanced environment for all parties
concerned, although there still exist difficulties in the
present system. In order to solve the difficulties, a gradual
change in the law is suggested.

First, this thesis discusses the doctrine of freedom of
contract and the carriers' right to incorporate certain
clauses into the contract, e.g. obligation clauses and
exception clauses. Second, it examines the functions and
effects of multimodal transport documents. Third, it reviews
the carriers' contractual obligations during the period of
the contract and any breach of those obligations. Fourth, it
considers the carriers' liabilities when their breach is
proven, and whether or not they can benefit from the
exception or limitation clauses etc. Fifth, it deals with the
liabilities arising from the employment of servants, agents
and independent contractors who assist the carriers to
perform the contract. It also discusses the possibility of
bringing an action in tort against the carriers or any
independent contractor, and the extent of such tort
liabilities. Sixth, it examines the determination of
applicable laws which would affect the determination of the
carriers' liabilities during the whole contractual period.
Finally, it suggests certain clauses in order to solve the
present difficulties and to meet the requirements of
multimodal transport operations.
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1.1 Introduction

An efficient transportation system in international trade

requires security, speed and low cost. To achieve such a

goal, it demands efficient facilities for transport, an

uninterrupted cargo flow between its origin and its final

destination, an ideal documentary system for carriage and

transaction, and a legal system which can provide fair and

reasonable results in determining mutual obligations in

contract. With the development of container transport,

multimodal transport seems to be able to reach such a goal by

adopting a direct (door-to-door) service under one document.1

It has become the main stream of the international carriage

of goods.

Modern technologies for the construction of containers,

container ships, port facilities, inland transportation

systems and communication systems have been applied to

improve the safety and efficiency of transportation systems

without encountering significant objections. However, the

documentary system and legal system face more difficulties in

responding to the development of multimodal transport. The

transport documents remain in the same form as traditional

ocean bills of lading subject to minor modifications, e.g.

the provision of a liability system. The applicable laws in

most multimodal transport contracts are still those laws

1 Ramberg, 'The Implication of New Transport Technologies'
[1980] 15 ETL 119 at 120-122.
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which govern a single mode of transport. One of the reasons

for such phenomena might be that the parties often favour the

traditional documents because they are well aware of mutual

obligations arising from them. Moreover, most multimodal

transport carriers may not voluntarily adopt the UN

Multimodal Transport Convention 1980 as the governing law of

the contract because their liabilities under that Convention

are generally higher than those under any statute on a single

mode of transport.

Each mode of transport has its own physical characteristics

and contents of governing law based on its own commercial

requirements (e.g. the nature and value of the goods). Such

discrepancies might be difficult to eliminate by the uniform

rules for all modes of transport. Thus, the UN Multimodal

Transport Convention might not be accepted by the major

shipping nations in the near future. 2 It would be more

realistic to review the carriers' liabilities in multimodal

transport operations based on the prevailing legal systems.

This thesis will thus review those rules and provisions in

the existing laws and how far they can be applied for such

purposes. Although such an approach might not solve all the

difficulties, it will aim to obtain at least a fair and

reasonable result which can be acceptable to the majority of

the parties in the trade. In fact, the courts may tend to

adopt orthodox legal principles subject to minor

2 Chrispeels, 'The United Nations Conventions on
International Multimodal Transport of Goods: A
Background Note' [19801 ETL 255 at 356.

3
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modifications in order to cope with the particular nature of

multimodal transport.

1.2 Definitions and Conceptual Terms

1.2.1 Multimodal transport

I Multimodal transport' in this thesis means the carriage of

goods by at least two different modes of transport, e.g.

carriage by sea/road, sea/rail or road/rail. 3 The terms

'combined transport' and l intermodal transport' are also used

in commercial practice and bear the same meaning as

I multimodal transport', but they seem to have yielded to the

term I multimodal transport' which has been adopted by the UN

Multimodal Transport Convention 1980 and has been used widely

either in academic circles or in commerce since the 1980s.

The term 'through transport' means those services provided by

more than one carrier of the same mode, especially where a

feeder was employed to link into an ocean carrier's service

or to extend carriage beyond his normal port of discharge.4

'Through transport' may sometimes mean multimodal transport,

For the definition of 'International multimodal
transport', see Article 1(1) of the UN Multimodal
Transport Convention 1980.

Yates, ed. Contracts for Carriage of Goods -- by Land. 
Sea and Air p. 6-67.

4



especially in former times when the terms multimodal

transport and combined transport had not been invented.5

1.2.2 Multimodal transport documents

Multimodal transport documents in this thesis will include

mainly bills of lading or waybills which are issued by a

contracting carrier for the purpose of evidencing multimodal

transport contracts, irrespective of whether that carrier is

a carrier or freight forwarder. In order to ascertain the

whole picture of the carriers' liabilities, this thesis will

also consider the nature and contents of other transport

documents or contracts, including ocean bills of lading,

ship's delivery orders, consignment notes, booking notes and

charterparties.

Several standard multimodal transport documents have been

introduced by some organisations and have been widely used by

carriers. The most notable is the 1 COMBIDOC' which was issued

and co-sponsored by three organisations: the Baltic and

International Maritime Conference (BIMCO), the International

Shipowners Association (INSA) and the International Chamber

of Commerce (ICC). Another example is the 'COBRA bill' which

was issued by COBRA (Continent Britain Asia) Consortium for

5	 E.g Bateson, 'Through Bills of Lading' [1889] 5 LQR 424;
see also Mocatta, etc. Scrutton on Charterparties and
Bills of Lading p. 377.

5



its member companies. 6 The effect of the relevant terms and

conditions of these documents will be discussed in the

subsequent chapters of this thesis.

1.2.3 Common law rules and statutory provisions

In view of inequality of bargaining power between carriers

and shippers, the carriers' freedom of incorporating certain

clauses for regulating their mutual obligations is usually

subject to judicial and statutory control. The English rules

which govern multimodal transport contracts are those

statutory provisions and common law rules which have been

established over the years. They are not new legal

principles. However, these rules have become sophisticated in

order to respond to the need to accommodate modern

technological developments in transport, the trend of

unification of rules concerning the carriers' liabilities,

the current usages of trade and the modified documentary

systems in international trade.

1.2.4 Uniformity of legal rules

The contents of the carriers' liabilities vary from one mode

of transport to another and from one country to another. The

UN Multimodal Transport Convention 1980 aims to establish

certain uniform rules to govern the liabilities of

international multimodal transport operators, but it has not

6 E.g. P & 0 Containers Bill; for the context and
comments, see Lloyd's of London Press, Modern Liner
Contracts.

6



come into force so far. This convention can be applied only

as an incorporated law, thus it is less significant in

determining the carriers' liabilities. At the present stage,

the carriers' liabilities are mainly determined by

contractual terms subject to the prevailing international

conventions on single mode of transport and domestic laws

(e.g. the Hague or Hague-Visby Rules, the CMR and the

COTIF/CIM). 7 They will be considered through this thesis. In

addition, in order to determine the carriers' liabilities

this thesis will also examine the effect of the relevant

provisions in the following conventions or rules:

(1) UN Convention on the Carriage of Goods by Sea 1978 (the

Hamburg Rules).

(2) ICC Uniform Rules for a Combined Transport Document

1975.

(3) ICC Uniform Customs and Practice for Documentary

Credits 1993 (the UC & P).

(4) CMI Rules for Sea Waybills 1990.

(5) UNCTAD/ICC Rules for Multimodal Transport Documents

1991.

(6) UN Convention on the Liability of Operators of

Transport Terminals in International Trade 1991 (the OTT

Convention).

(7) EEC Convention on the Law Applicable to Contractual

Obligations 1980 (the Rome Convention) •8

7 For the application of these conventions, see Sections
6.2.2 and 6.2.3 infra.

8 This Convention has been adopted as English law by the
Contracts (Applicable Law) Act 1990.

7



(8) EEC Convention on Jurisdiction and the Enforcement of

Judgments in Civil and Commercial Matters 1968 (the Brussels

Convention).9

1.3 Aims of the Study

This thesis aims to explore the carriers' liabilities in

sea/land multimodal transports. It will review mainly the

-following issues:

(1) The nature and effect of multimodal transport

documents. Multimodal transport documents are not the actual

contracts themselves, but evidence of the contracts.

Occasionally, it is argued that the terms and conditions are

not conclusive. This thesis will deal with the questions of

how far the documents can evidence the parties' intention,

and how far the carriers can incorporate certain terms and

conditions into the contracts."

(2) The extent of obligations and liabilities of multimodal

transport carriers under the present legal system. The

carriers may provide a segmented or network liability system

in transport documents and leave the cargo owners to sue the

actual carriers or to prove the stage at which the loss or

damage occurred. 11 Under such circumstances, the

determination of the carriers' liabilities appears confused

9 This Convention has been adopted as English law by the
Civil Jurisdiction and Judgements Act 1982.

10 See Chapter 2 infra.

11 See Section 4.2 infra.

8



because discrepancies between laws exist in different modes

of transport and in different countries. This thesis will

focus on the prevailing international conventions on any

single mode of transport and the relevant domestic laws to

assess their impact on the determination of the carriers'

liabilities. 12 It will not mainly explore whether or not a

state should adopt certain international conventions in order

to achieve uniformity or certainty.

(3) The liabilities from sub-contracting. The employment of

independent contractors seems unavoidable in multimodal

transport practices. This thesis will examine the carriers'

right to sub-contract, whether or not the independent

contractors can be sued in contract and whether they are

entitled to contractual benefits provided either in the

principal contract or the sub-contract.13

(4) The terms and conditions of transport documents. This

thesis will review relevant clauses and conditions in the

present transport documents. It will also provide suggestions

for their modification in order to solve the difficulties

arising from multimodal transport operations, e.g. the burden

of proving the stage of loss, damage or delay.14

12 See Chapters 3, 4 and 6 infra.
13 See Chapter 5 infra.
14 See Chapter 7 infra.

9



1.4 Limitation of the Study

This study includes only sea/land multimodal transport

operations, which are the most common multimodal transport

practices in present international trade. It will not deal

with carriage of goods by air because the law relating to

international airfreighting has reached a considerable degree

of uniformity. 15 Moreover, combined sea/air services are not

the usual practice in ordinary trade even though they may

exist in exceptional circumstances. Carriage by air is more

difficult to integrate with carriage by sea because:

(1) air-borne goods are usually those with a high value and

able to bear higher freight charges, or those requiring speed

in transit; whereas sea-borne goods are normally the mass

produced merchandise of ordinary international trade;

(2) the size of air containers is different from that of

ocean containers;

(3)many international airports are located in inland areas

so that the link between these two modes of transport becomes

commercially difficult. However, air/road multimodal

transport is common practice. Thus this thesis will also

consider the carriers' liabilities during the inland leg of

air/road multimodal transport.

15 See the Convention on the Unification of Certain Rules
Relating to International Carriage by Air 1929 (i.e. the
Warsaw Convention) which was amended by the 1955 Hague
Protocol and further supplemented by the Guadalajara
Convention 1961 and the Montreal Additional Protocol of
1971.
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1.5 Structure of this Thesis

The questions relevant to this study will be examined under

six chapters, as follows:

Chapter 2 Multimodal Transport Contract and

Documents

Chapter 3 Obligations of Performance and Breach of

Contract

Chapter 4 Carriers' Liabilities and Exception Clauses

Chapter 5 Employment of Servants, Agents and

Independent Contractors

Chapter 6 Applicable Laws

Chapter 7 Conclusions and Suggestions

The structure and the relationships between the main contents

of the above six chapters set out in the following plan:

11
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--1Evidence of contract
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C.KAPTER TWO

MULTIMODAL. TRANSPORT CONTRACTAND DOCUMENTS



To establish a cargo claim, cargo owners must prove:

(1) their right of suit; (2) the cause of action (i.e. the

fact of breach of contract or tort, such as non-delivery,

short-delivery). These two issues largely concern the

combined effect of the three functions of multimodal

transport documents: receipt of goods, evidence of contract

and document of title.' This chapter aims to review the

formation of the contract and these three functions for their

impact on the determination of carriers' liability.

2.1 Standard Form Contracts and Freedom of Contract

2.1.1 Liner shipping contract

2.1.1.1 The Nature

There are two basic types of standard form contracts:2

(1) One is of ancient origin, whose forms and terms have

been settled over years by virtue of commercial interests and

the conduct of trade. These forms and terms would be presumed

to be fair and reasonable if they are widely used by parties

whose bargaining power is fairly matched.

(2) The other is of modern origin, where one party is in a

take-it-or-leave-it position. The terms in this standard form

contract may not be the subject of negotiation between the

1 Debattista, Sale of Goods Carried by Sea pp. 109-110.
However, straight bills of lading and waybills are not
documents of title, see Section 2.4.4 infra.

2 Per Lord Diplock in Schroeder Music Publishing v. 
Macaulay [1974] 3 All ER 616 at 624.
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parties, and it may not always be presumed to be fair and

reasonable in the absence of the consent ad idem from the

weaker party.

Multimodal transport contracts are basically standard

business contracts which are usually contained in, or

evidenced by, bills of lading or waybills. 3 These documents

possess the character of the above two types of standard form

contract. The bills of lading are of ancient origin, with the

forms and terms having been settled over years, or prepared

by certain international organisations. 4 They may represent

fairness and reasonableness both to the carriers and to the

cargo owners. The shippers or their forwarding agents have

taken part in the preparation of the documents, e.g. the

declaration of cargo description. They are thus not in

exactly the same position as consumers, and therefore the

contract have been thought to be standard form contracts

rather than contracts of adhesion. 5 In fact, standard form

contracts or contracts of adhesion could be effective

instruments in modern commercial and industrial worlds as

they enable the parties to deal with the transaction smoothly

3	 Section 5(1), the COGSA 1992; Yates and Hawkins,
Standard Business Contracts p. 3; Todd, Bills of Lading
and Bankers' Documentary Credits p. 206.

4	 E.g. the 'COMBIDOC', see Section 1.2.2 supra.

5 Tetley, Marine Cargo Claims p. 217. The phrase of
'contract of adhesion' appears to be American usage,
though it has become current English as spoken or
written in London, see Colinvaux, Carver's Carriage by
Sea paras. 209, 932.
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and efficiently. 6 The use of these contracts cannot be

regarded as solely for the benefit of the stronger party.

Also, it may not be reasonable to suggest that the weaker

party has never consented to the terms and conditions

contained in them. Therefore, it seems impossible to contend

that there is no contract contained in a transport document

although oral evidence is admissible to establish the

original terms of the contract.7

On the other hand, the shippers in multimodal transport

contracts are in a take-it-or-leave-it position, as is the

case in contracts of adhesion. It would be difficult to

presume that the shippers have agreed with all the terms in

the multimodal transport documents when they enter into the

contracts with the carriers or receive the documents. 8 The

shippers will not be estopped from denying the effect of the

terms and conditions in the transport documents merely

because they accept the documents without making any

objection. The shippers, or any person who is entitled to sue

in accordance with Section 2(1) of the COGSA 1992, will be

entitled to prove that those terms contradict the oral

6	 See Kessler, 'Contracts of Adhesion -- Some Thoughts
about Freedom of Contract' [1943] 43 Columbia Law Review
629 at 640; see also Trebilcock, Limits of Freedom of 
Contract p. 119.

7	 Per Fry LJ in Leduc v. Ward (1888) 20 QBD 475 at 483;
per Lord Goddard in The Ardenness [1951] 1 KB 55 at 59-
60; see also Wilson, Carriage of Goods by sea pp. 140-
142.

8 Schmitthoff, 'The Unification or Harmonisation of Law by
Means of Standard Contracts and General Conditions'
[1968] 17 ICLQ 551 at 551-552.
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agreement or any statutory provision, and deny their effect.9

Moreover, the courts may construe any ambiguous clause

against the carrier, who drafts the clause, in order to

protect the weaker party (i.e. the cargo owner).

The fact that a multimodal transport contract is a standard

form contract (or contract of adhesion), or that there is

inequality of bargaining power, does not itself lead to the

conclusion that the contract is void or its terms are

unfair. 1° It requires the proof of an abuse of that

inequality, or the unreasonableness of the terms, to

invalidate the contract or the terms. The weaker party (e.g.

the cargo owner) must prove: (1) he was in a position of

ignorance, need or distress which left him in the power of

the stronger party (e.g. the carrier); (2) there was

substantial unfairness in the bargain obtained by the

stronger. Then it is for the stronger party to show that the

bargain as a whole was fair, just and reasonable with no

advantage taken. 11 However, the contract of carriage is a

commercial contract, thus the parties may be presumed to have

been well aware of their mutual obligations. The courts may

uphold the effect of the contract based on two elements of

commercial law: freedom of contract and sanctity of contract,

9 Evans v. Merzario [1976] 2 All ER 930 at 933 per Lord
Denning MR. See also Article 3(8) of the Hague or Hague-
Visby Rules and Article 41(1) of the CMR.

10 Furmston, Law of Contract p. 21; Treitel, The Law of 
Contract p. 3.

11 Per Davey JJA in Morrison v. Coast Finance (1965) 55 DLR
(2d) 710 at 713 (Canada Ct. of App. British Columbia).
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subject to the ultimate reservation of public policy and

statutory provisions. Also, most transport documents in the

present practice are prepared according to certain acceptable

rules (e.g. the ICC Uniform Rules 1975), or by some reputable

international organisations (e.g. the BIMCO) . 12 It would be

difficult to deny the effect of the terms just because there

is an inequality of bargaining power between the parties.

Under such circumstances, it might be difficult for the

claimant to prove that the contract or its terms should be

void because of the abuse of the inequality of bargaining

power. Instead, he is more likely to rescind the effect of

the contract or its terms based on other reasons, e.g. the

mandatory provisions in the applicable laws and unfairness of

the terms. 13

It may be contended that multimodal transport carriers are

under a duty to give the shippers notice as to the inadequacy

of packing of the goods or the defective condition of

containers when receiving those goods or containers from the

shippers or their agents. However, such a duty would be based

on the fact that a clean and transferrable document is to be

issued and that third parties may rely on the statement

'received in apparent good order and condition' in that

document. Also, the general rule is that mere silence is not

12 For those transport documents, see P & 0 Containers Bill
and COMBIDOC.

13 E.g. Section 1 of the Misrepresentation Act 1967.
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misrepresentation. 14 Thus, the failure to detect the

inadequacy of packing or defective condition of the

containers is likely to be a breach of contract, rather than

silence amounting to a misrepresentation which may render the

whole contract voidable. Based on the same reasoning, the

shipper's failure to disclose the dangerous nature of the

goods might be a breach of contract, rather than silence

amounting to a misrepresentation.

Moreover, the carriers or the shippers are not obliged to

provide certain facts which are their personal knowledge and

constitute one part of their bargaining power, and the

failure to disclose such facts does not necessary give

another party the right to rescind the contract. However,

silence or non-disclosure may amount to misrepresentation if

it distorts positive representation, so induces another party

to enter into the contract. For example, the shippers require

the goods to arrive at the destination before a particular

date for market or customs purposes, but the carrier's agent

fails to disclose that there might be a strike or port

congestion at an intermediate port in the future which might

deter the vessel from arriving at the discharging port by its

expected arrival date. Moreover, some long heavy lift goods

may be required to be carried by a direct ship in order to

avoid damage resulted from transhipment, but the carrier

fails to disclose that a barge may have to be used according

14 Fox v. Mackreth (1788) 2 Bro. C.C. 400 at 426-427
Thurlow LC.
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to the regulations at the discharging port if no suitable

berth is available for that ship upon its arrival.

2.1.1.2 Formation of contract

The contracts of liner carriage are usually made without any

writing and they are generally concluded before the issue of

bills of lading or waybills. 15 Traditional theory of

formation of contract can be used to examine the validity of

a contract of carriage and its terms.

Offer

The intention to create a binding contract is an essential

element in making a statement into an offer. If a shipping

advertisement does not contain an undertaking that the

carrier will be bound by the schedules or other statements

contained in it, it might be an invitation to treat rather

than an offer. 16 If an advertisement is not an offer, and no

booking has been made in advance, the mere fact of sending

the goods to the carrier's terminal is not an acceptance, but

an offer. Similarly, a quotation of freight charges without

that undertaking is not an offer.17

15 Harland & Wolff v. Burns & Laird Lines 1931 SC 722 at
729.

16 Harris v. Nickerson (1873) LR 8 QE 286 at 288 (goods
advertised for sale); Furmston, supra fn. 10 p. 31.

17 On the principle of contracts of sale in Pharmaceutical 
Society of Great Britain v. Boots [1952] 2 QB 795 and
Harvey v. Facey [1893] AC 552.
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Acceptance

A multimodal transport contract can be fixed at the time when

the carrier accepts the booking without making any

reservation. A booking note normally incorporate the

carrier's standard form of bill of lading or waybill, so that

the contract made in this way will be based on that bill of

lading or waybill. 18 The contract will be prima facie broken

if the goods are afterwards shut out for want of space, and

the shipper will be entitled to sue the carrier for the

breach. 19 In order to avoid such liability, the carrier often

inserts the following clause into his booking note (or

shipping order):

'The issuance of Shipping Order is for
acknowledgment of booking only. If there shall be
any forced interruption or other practical
difficulties, the Carrier may ship the goods in
part or upon a prior or subsequent vessel or Kject
to ship a portion or the whole of the goods.'4u

This clause is not only a liberty clause but also a

reservation clause, where the carrier reserves the right to

reject the shipment because of practical difficulties, e.g.

want of space. Therefore, no binding contract will be fixed

until the goods are actually lifted from the dock or are

loaded on board. If the goods are eventually shut out, the

18 E.g. the 1 Conlinebooking' Liner Booking Note, see Forms 
and Precedents 4th ed. vol. 39, Form 29. However, a bill
of lading may act only as a receipt when it incorporates
the terms of a charterparty which is the real contract
between the parties, see The Anwar al Sabar [1980] 2
Lloyd's Rep. 261 at 263.

19 Luigi Riva di Ferdinando v, Simon Smits (1920) 2 Ll.
L.Rep. Rep. 279; Mocatta, etc. Scrutton on
Charterparties and Bills of Lading p. 121.

20 Yangming Marine Transport's Shipping Order.
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shipper cannot sue the damage for breach of contract.

Similarly, the carrier may not claim damage based on such a

booking note if the shipper fails to tender the goods for

carriage. However, if the clause does not reserve the right

to reject to ship the goods, but provides an option to load

them onto another ship, it is only a liberty clause. 21 Then

there will be a binding contract when the booking is

accepted.

Whether or not the contract has been created may not depend

solely on the construction of the above clause. It would

depend largely on the surrounding circumstances, custom or

trade usages from which the contract of carriage may be

implied. For example, the contract can be implied when the

shipper picks up an empty container from a depot if the goods

are to be loaded at his premises on an FCL basis. Under such

a circumstance, the operator of that depot may be regarded as

the carrier's agent for releasing an empty container to the

shipper, even if that depot is not the carrier's premises.22

The shipper must have implied agreement to the carrier's

usual terms of carriage at or before the time of picking up

the container from that depot, and the carrier must have

agreed to carry the goods by those terms. 23 The fact that one

party started to perform the contract with the other party's

21 UNCTAD, Bill of lading p. 49, note 289; for an
alternative clause see Section 7.5.1 infra.

22 For the definition of an agent, see Section 5.1.3 infra.
23 However, the governing law for the implied contract

might be different from the proper law provided in the
transport document, see Section 6.5.5 infra.
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consent could be an element for the implied contract. If one

party possesses the property of another for the purpose of

fulfilling any obligation on his part, there must be an

agreement between them at the time of giving of the

possession of the property. 24 Therefore, by the act of

lifting the goods from the dock for the purpose of carriage,

an implied contract can be created. Moreover, the person

(e.g. a seller) who requests the carrier to handle the goods

must be presumed to have the right to deal with the goods.

The carrier cannot be expected to inquire whether such goods

do or do not belong to the seller who was entrusted by the

shipper (the buyer) to handle the goods. 25 Therefore, an

implied contract may also be created between the carrier and

the seller when it is the buyer who contracts with the

carrier directly and becomes the party to the contract of

carriage 26

An implied contract can also be inferred when the consignee

presents a bill of lading for taking delivery. 27 However, by

virtue of Sections 2(1) and 3(1) of the COGSA 1992, the

lawful holder of the bill of lading, or the consignee who is

24 This rationale is similar to the theory of bailment or
sub-bailment on terms, see Section 5.2.3.2 infra.

25 Pyrene v. Scindia Navigation [1954] 2 QB 402 at 425-426
per Devlin J.

26 Ibid. at 426.

27 Brandt v. Liverpool [1924] 1 KB 575; The Dona Mori 
[1973] 2 Lloyd's Rep. 366 at 372; Allen v. Coltart 
(1883) 11 QED 782 at 785. Nevertheless, the mere
presentation of the bill of lading is not sufficient to
create an implied contract, see The Aramis [1989] 1
Lloyd's Rep. 213 at 227.
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named in the delivery instruction in the waybill or ship's

delivery order, is able to sue the carrier and is subject to

the same liabilities under that contract. The rule of implied

contract between the consignee and the carrier seems to be

less significant now, although it still has a role under

certain circumstances 28

When the contract was negotiated 'subject to details/logical

amendments', no binding contract could be concluded until

that condition has been satisfied. 29 If no contract of

carriage had been entered, the mere issue of a bill of

lading, but with no goods having been shipped, is not

sufficient to create a contract of carriage. 30 Under such a

circumstance, no breach of the contract can be pleaded by the

shipper because the contract has never been created. However,

the carrier may still be liable under certain situations. As

a bailee, he may be liable for the loss of, or damage to, the

goods caused by his negligence based on a 'bare naked

28 Baughen, 'The Gudermes. What Future for Brandt v.
Liverpool?' [1994] JBL 62 at 64-66; White and Bradgate,
'The Survival of the Brandt v. Liverpool Contract'
[1993] LMCLQ 483 at 484-485.

29 The CPC Gallia [1994] 1 Lloyd's Rep. 68 (QB); cf. Granit 
v. Benship International [1994] 1 Lloyd's Rep. 526 at
532-533 (QB) (a voyage charter case), where Waller J
thought that the fact that some minor matters remained
or left undetermined did not mean that no binding
agreement had been concluded.

30 Heskell v. Continental Express [1950] 1 All ER 1033 at
1044 per Devlin J.
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bailment' 31 Also, the contract can be created when the

carrier starts to perform the contract. The carrier cannot

allege that no contract has been entered into so that he is

not liable for a breach of contract if the goods have been

carried from an inland point and held at the loading port

while a shipped bill of lading has been issued. Finally, the

carrier will be liable for a breach of contract while a

shipped bill of lading has been transferred to a bona fide

third party who may not be aware of the fact that no contract

has been entered into before, or the goods have never been

loaded on board the ship.32

Silence and inaction are often of their nature equivocal

because there could be more than one reason why one party has

been silent and inactive. 33 Under English law mere silence is

not an acceptance and no liability will be incurred through

that silence. 34 Some communication between the parties in

respect of the intention to contract is required.

Consideration

Consideration in multimodal transport contracts concerns

mutual commitment, i.e. the payment of freight charges and

31 Tyler and Palmer, Personal Property p. 85. Nevertheless,
there are different measures of damages between breach
of bailment and breach of contract, see Guest, ed.
Benjamin's Sale of Goods para. 18-012.

32 See Sections 2(1) and 4 of the COGSA 1992.

33 The Leonidas D [1985] 2 Lloyd's Rep. 18 at 28.

34 The Golden Bear [1987] 1 Lloyd's Rep. 330 at 340, 341.
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the performance of the contract. It is a settled rule that

the courts will not inquire into the adequacy of

consideration as it is purely a matter of commercial

negotiation. 35 Even if the exception clauses in the

multimodal transport document tend to relieve the carrier of

'any liability', it will not make the whole contract void by

reason of want of consideration. If the carrier has

undertaken certain obligation of performance, there is

consideration moving from him. Thus, the contract contained

in or evidenced by a well-drafted multimodal transport

document is usually valid unless the claimant can prove that

the contract as a whole contradicts common law rules or

statutory provisions. The contract may be void because it is

illegal, or for other reasons, but usually not because of

want of consideration. The test of reasonableness on the

terms is a matter of the limitation to freedom of contract,

which may only render those terms void and leave the rest of

the contract intact. In short, the concept of consideration

concerns the mutual obligation of performance, but the theory

of fairness regulates the extent of the carrier's liability.

It may be contended that the carrier can exclude

consideration of the contract by contractual terms. However,

an exception clause cannot be given an extension beyond what

is fairly necessary. 36 The parties' freedom to exclude or

35 Furmston, supra fn. 10 p. 81. For consideration of sub-
contract, see Section 5.2.3 infra.

36 The TFL Prosperity [1984] 1 Lloyd's Rep. 123 at 128 per
Lord Roskill.
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modify the obligations of the contract must be subject to the

condition that such an exclusion or modification is within

the limits of that contract, or the contract still retains

its legal characteristics whatever the exclusion or

modification. 37 To allow the parties to negate consideration

(e.g. to exclude all the obligations on the part of the

carrier) might contradict the intent of the contract or be

regarded as unreasonable. Thus, it seems that the carrier is

not free to exclude all his obligations if it goes to the

root of the contract of carriage (e.g. to deliver the goods

to the right person at right place).

2.1.2 Limitation to freedom of contract

It has been observed that 'the resulting rights and duties of

the parties are, in large part, a product of the law, and not

of the parties' real agreement' 38 Even in a carefully

negotiated commercial contract, the parties may not foresee

every contingency or avoid every ambiguity. Thus any

resultant dispute must be solved by judicial decisions.

Moreover, the phenomenon of inequality of bargaining power

and the nature of transferability of the bill of lading make

the formation of the contract no longer a purely private act.

These facts give rise to two questions: what is the extent of

the doctrine of freedom of contract when it applies to

multimodal transport contracts, and how should it be limited.

37 See Photo Production v. Securicor Transport [1980] AC
827 at 850 per Lord Diplock.

38 Atiyah, The Rise and Fall of Freedom of Contract p. 734.
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2.1.2.1 Extent of limitation

The extent of freedom of contract reflects fundamental

assumptions of the community, and varies from era to era and

from country to country. 39 It has been observed that English

law has given its preferential approaches to free contract

and free market since 1980, and

'State benevolence and paternalism are today less
popular than they were a decade or two ago. There are
less confidence that 'Whitehall knows best', a greater
belief that inptividuals should be left to make their own
arrangement.'4u

It is thus less possible for an English court to deny or

nullify the terms in transport documents on the grounds of

public good in some aspects. The parties to the contract of

carriage, as businessmen, are presumed to be the best persons

to judge the results of the contract even if there is an

inequality of bargaining power between them. This can produce

more precise contractual results than under the State's

interference.

The recent development of international maritime law also

shows less control from the State and more freedom to

contract unless it is clearly and strongly needed for the

39 Ibid. at pp. 716, 726; Furmston, supra fn. 10 p. 360.

40 Atiyah, An Introduction to the Law of Contract p. 31
(for the same view, see also Atiyah, 'Freedom of
Contract and the New Right' in Essays on Contract p.
355).
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protection and well-being of the public. 41 For example, the

CMI Rules for Sea Waybills 1990, 42 the CMI Rules for

Electronic Bills of Lading 1990 43 and the UNCTAD/ICC Rules

for Multimodal Transport Documents l991 	 not have the

force of law or the status of international convention. They

are to be applied by the voluntary adoption of the parties.

However, the swing back to a wider extent of freedom of

contract in recent years does not mean that all laws and all

legislative interference are now suspect. 45 The existing laws

and regulations still provide the instrument of control upon

freedom of contract, e.g. those provisions in the COGSA 1971.

2.1.2.2 Limitation of freedom

Statutory control

The statutory control upon the individual's freedom of

contract is to secure the interests of the majority, or to

give effect to values which the majority believe to be of

41 Ramberg, 'Freedom of Contract in Maritime Law' [1993]
LMCLQ 178 at 191.

42 See Forms and Precedents 5th ed. vol. 39 (Service
Binding) p. 240.

43 See [1990] IL DIRITTO MARITTIMO p. 855.

44 See [1991] 26 ETL 620, espec
were established by co-opera
non-government organisations
Transport Bill of Lading (19
subject to the above Rules,
Freight Forwarding pp. 32-33

ially Rule 13. The Rules
tion between government and
• The FIATA Multimodal
92 version) is issued
see Ramberg, The Law for

45 Atiyah, supra fn. ,4G—pg-f-3 -38.
opfor910,
uoroOt



overriding importance. 46 The extent of statutory control is

dependent on the relevant national laws and the prevailing

international conventions at each stage.

The Unfair Contract Terms Act 1977 aims mainly to regulate

consumer contracts, although the Act also governs some

commercial contracts, such as contracts of inland carriage.47

However, Paragraph 3, Schedule 1, of the Act expressly

excludes only Sections 2(2), 3 and 4 from applying to

contracts of carriage by ship, except in favour of a person

dealing as consumer. It might be alleged that other parts of

the Act can apply to carriage by ship. This gives rise to two

questions: (1) whether or not Section 11 of the Act can

provide a test of reasonableness to the exception clause,

proper law clause and jurisdiction clause in multimodal

transport documents; (2) whether or not the exception clause

in the multimodal transport documents, which excludes

liability for loss or damage caused by negligence before

loading on or after discharge from the ship, is subject to

the test of reasonableness provided by Section 11 of the Act.

On the construction of Section 11, it seems that this Section

is mainly for the restriction of the explanatory provisions

in consumer contracts. Even if Section 11 can apply to some

commercial contracts, it will be limited to a specific scope,

e.g. the provisions in Section 3 of the Misrepresentation Act

46 Atiyah, supra fn. 38 p. 726.

47 Sections 2(1), 3(1) and Paras 2, 3, Schedule 1, of the
1977 Act have clearly shown such intention; Colinvaux,
supra fn. 5 para. 932.
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1967. 48 Moreover, on the construction of Section 12 of the

1977 Act the application of that Act depends on 'whether the

profferee is or is not ostensibly engaging on a business

transaction, where the profferor is'. 49 When the shippers or

the consignees are businessmen in the international trade, it

may be reasonable to presume that they have, or should have,

known well the effects and consequences of the terms printed

in the transport documents. They may not contend that they

are in the same position as ordinary consumers.

On the other hand, the 1977 Act may be able to protect the

cargo owners if the loss or damage occurs during inland

carriage or warehousing stage. 50 If the clause connected with

inland transport fails to satisfy the 'reasonableness test'

provided by Section 11, the carrier cannot rely on that

clause when the loss or damage has been proven to have

occurred during that inland leg. However, the storage period

of the goods at the loading or discharging port can be a part

of the contract of carriage by 'sea', but not carriage by

48 See Section 8 of the Unfair Contract Terms Act 1977. The
scope of the Misrepresentation Act 1967 is quite
general, so that Section 3 of the 1967 Act will apply to
carriage by ship which is outside the scope of the 1977
Act, see Furmston, supra fn. 10 p. 301 and Treitel,
supra fn. 10 p. 235.

49 Colinvaux, supra fn. 5 para. 932.

50 Glass and Cashmore, Introduction to the Law of Carriage 
of Goods para. 1.45; Guest, ed. Chitty on Contracts 
paras. 35-020, 35-025, 35-027 and 35-029.
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`ship'. 51 It is debatable whether or not this period is

governed by the 1977 Act. This issue may be less disputable

in practice because the period of storage at the seaport will

be governed by the Hague or Hague-Visby Rules if the Rules

are incorporated into, or compulsorily applied to, the

contract. 52 Further, according to Section 29 of the 1977 Act,

the Act does not affect any international convention to which

the United Kingdom is a party, e.g. the Hague-Visby Rules,

the COTIF/CIM and the CMR. The provisions in these

international conventions will provide the main sources of

control upon the terms of multimodal transport documents,

including inland operations.

Judicial control

Judicial control may appear by the force of public policy and

illegal contract, or in feats of construction:

51 In fact, a storage period at a loading port or
discharging port cannot automatically become part of the
contract of carriage. The answer to such an issue would
depend on the construction of the parties' intention.
When the contract is fixed on a `tackle to tackle' or
`free along ship's side' basis, then that storage period
may be independent of the principal contract of
carriage, and the carrier may arrange only as an agent
on the merchant's behalf for that storage; see also
Section 3.5.1.1 infra. Cf. Article 1(e) of the Hague-
Visby Rules, under which the Rules apply to the whole
loading process: see Pyrene v. Scindia Navigation supra
fn. 25 at 419.

52 Pyrene v. Scindia Navigation ibid. at 417.
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(1) Public policy and illegal contract

Public policy is a principle of judicial legislation or

interpretation founded upon the needs of the community, 53 but

it has also been described as 'a very unruly horse, and when

once you get astride it you never know where it will carry

you'. 54 The frequent use of public policy might distort the

parties' intention, which plays an important role in

determining the contents of liabilities and obligations in a

commercial contract. It may also lead to the sacrifice of

legal certainty. 55 The carrier and the insurer may find it

difficult to evaluate the contingent risks under such

circumstances. On the other hand, the problem of uncertainty

may not be so serious by two reasons. First, when the

attitude of the courts changes, the carriers are usually able

to revise the contractual terms to adapt to such a change,

and make those terms and the risk allocation clearer than

before. Second, the precedents in common law and the relevant

statutory provisions still regulate freedom of contract and

provide certainty to some extent.

A bill of lading can be excellent evidence of the contract of

carriage and prima facie bind both parties if its terms do

not tend to injure the public or offend public good. 56 Terms

53	 •	 •Winfield, 'Public Policy in the English Law' [1928] 28
Harvard Law Review 76 at 92.

54 Per Burrough J in Richardson v. Mellish (1824) 2 Bing.
229 at 252.

55 Kessler, 'Contract of Adhesion' supra fn. 6 at 638.

56 The Ardennes supra fn. 7 at 59.
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which tend to produce unjust consequences for cargo owners do

not necessarily contradict public good, nor are they illegal.

Whether or not they must be struck out is determined by all

the surrounding facts (e.g. the parties' intention as to the

allocation of risk) and the law and custom of trade at each

stage of transit. An unusual term can be enforced if mutual

assent to such a term is proven, then the cargo interests can

avoid the risk through a contract of insurance. Such an

arrangement might be the most economically efficient one and

there is no adequate reason why the court should interfere

with the parties' negotiated allocation of risk.57

(2) Construction of contract

In Reardon Smith Line v. Hansen-Tangen 58 it has been thought

that there was no longer the same juridical willingness to

accept the parties as the ultimate and sole arbiters of the

matters arising in the performance of a contract. The

approach of construction of contract can effectively be used

to protect the weaker parties or to determine whether or not

the terms in standard form contracts are reasonable. 59 The

construction of contract usually aims to establish the

parties' intention as to the rights and obligations of the

contract, whereas the application of public policy is often

57 Furmston, supra fn. 10 pp. 178-179; UNCTAD, supra fn. 21
pp. 28-29.

58 [1976] 1 WLR 989 at 995-996 per Lord Wilberforce.

59 Photo Production v. Securicor Transport supra fn. 37;
Adamastos Shipping v. Anglo-Saxon Petroleum [1959] AC
133; Pioneer Shipping v. B.T.P. Tioxide [1982] AC 724 at
736 per Lord Diplock.
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negative in effect by denying the validity of the contract

and its terms. For business efficacy, the construction of

contract seems to be preferential to the doctrine of public

policy or illegal contract. In most cases, cargo owners are

more likely to prove that some of the terms in the transport

documents are unreasonable or do not represent mutual

agreement, rather than that the whole contract is void. The

parties' intention as to the mutual agreement must be

objectively determined in accordance with all the

circumstances, including the background, the context and the

market in which the parties are operating. 60

Under the rule of contra preferentem, any ambiguity will be

construed against the carrier. 61 An ambiguous term may

provide no protection to the carrier because the courts may

require clear, unequivocal wording to exclude a liability

which would otherwise arise, and may interpret these words

strictly. 62 However, if the transport documents are properly

drafted in accordance with many precedent decisions, the

carriers might be able to prove that the terms and conditions

in the documents are clear and reasonable. Then, it might

leave little room for the cargo owner to use the concept of

60 Reardon Smith Line v. Hansen-Tangen supra fn. 58 at 995.
61 Burton v. English (1883) 12 QBD 218. Sometimes the rule

of contra preferentem is hardly to be regarded as truly
a rule of interpretation, but a rule of public policy,
generally favouring the weaker party, see Corbin, Corbin
on Contracts vol. 3, Section 559 at pp. 269-270. For the
effect of this rule, see Section 4.3 infra.

62 Thomas National Transport v. May & Baker [1966] 2
Lloyd's Rep. 347 (Aust. HC).
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construction to limit the effect of the provisions in those

documents. There is no general rule that an unreasonable, but

unambiguous, clause will be struck down by the courts. The

effect of such a clause will depend on the construction of

the contract and whether or not it contradicts any statutory

provision or common law rule. However, an unreasonable clause

might face hostility from the courts and be construed

strongly against the carrier. For example, a clause in

transport documents requires that the consignee shall take

delivery of the goods upon discharge and the carrier shall

not be liable for any loss of, or damage to, the goods from

the time of discharge. However the consignee may be prevented

from taking delivery of the goods at the ship's side

according to local regulations. Such a clause may not be

regarded as reasonable under the circumstances, so that the

carrier may have to further prove the shipper's consent to

that clause. 63 In addition to the rule of contra preferentem

the courts may also deny the effect of a clause for several

reasons; for example, because its scope is not wide enough to

cover the carrier's act or omission, or it is against the

main objective or intent of the contract, or if it

contradicts public good or mandatory provisions."

The adoption of a widely accepted standard form contract

might lead to legal certainty because the parties can expect

a reasonable risk allocation and the consequences of breach

63 See Section 2.3.1.1 infra.

64 E.g. Article 3(8) of the Hague-Visby Rules; see also
Sections 4.3.1 and 4.3.2 infra.
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of the contract based on those terms. It follows that the

frequent use of the concept of construction or public policy

in order to limit unfair terms, if any, may injure such

certainty. 65

2.2 Receipt of Goods

2.2.1 Clean transport documents

Multimodal transport documents usually contain the following

clause on the front page:

'Received by the Carrier from the Shipper in
apparent good order and condition (unless otherwise
noted herein) the total number or quantity of
Containers or other packages or units, indicated...
stated by the Shipper to comprise the Goods
specified above.'°°

Unless remarked otherwise, the documents will be prima facie

evidence that the goods have been received or shipped on

board in apparent good order and condition. 67 The carrier

must detect any error in the documents when the shipper

prepares them for the signature of the carrier because this

procedure is for the convenience of the carrier. Except for

those particulars of the goods declared by the shipper, any

65 Deutch, Unfair Contracts p. 16.

66 P & 0 Containers Bill.

67 The Peter Der Grosse (1876) 1 PD 414 at 420 (the spirits
of a strong smell could be evidence that they were not
in good order); Smith v. Bedouin [1896] AC 70; Aron v. 
Comptoir Wegimont [1921] 3 KB 435.

37



misstatement will be regarded as if it were made by the

carrier himself."

2.2.1.1 Estoppel and cause of action

Estoppel

At common law, in order to create estoppel the claimant must

establish that he has relied upon the statement and he has

acted on that statement to his detriment." The buyer can

rely on the estoppel created by a clean multimodal transport

document because he could have rejected that document if it

is remarked otherwise. The carrier, who is not the party to

the contract of sale, cannot defeat the estoppel by pleading

that the buyer is bound to accept the 'transport document'

under the contract of sale. 70 Nevertheless, at common law if

the carrier can prove that the cargo owners have not changed

their position on the faith of the false statement on the

68 Articles 3(3) (a) and 3(5) of the Hague-Visby Rules;
Articles 6 and 7(1) of the CMR; Article 19 of the
COTIF/CIM. To release the carrier from the liability
arising from the particulars of goods furnished by the
shipper, the bill of lading normally contains a
'Shipper's/Merchant's Responsibility Clause', e.g.
Clause 12, P 0 Containers Bill.

69	 .Silver v. Ocean S.S. [1930] 1 KB 416 at 433.

70 The Dona Mori supra fn. 27 at 373-374, where Kerr J
distinguished this decision from that in The Skarp
[1935] P 134. In The Dona Mori, although the plaintiff
was bound to accept 'the document', he would have been
entitled to an allowance if the document had been
claused. However, in The Skarp the plaintiff had to
accept 'the goods' in any event and refer any dispute to
arbitration, therefore no estoppel could be established
because no detriment had been suffered in the fact of
the statement in the transport document.
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transport document, and the damage has occurred before his

receipt of the goods, that carrier may not be responsible.71

The buyer or endorsee of a bill of lading can be in a

substantially better position under the COGSA 1971 and the

COGSA 1992 than he would be under common law rules, e.g. the

doctrine of estoppe1. 72 Article 3(4), Schedule, of the COGSA

1971 and Section 4 of the COGSA 1992 provide that the

statement in the bill of lading shall be conclusive if the

document is in the possession of a third party acting in good

faith. These statutory provisions do not require reliance on

the statement when the endorsee accepts the document. A

failure of delivery of the goods described in the document

would be sufficient evidence for a breach of contract at the

first step of the claim. Furthermore, by Section 2(1) of the

COGSA 1992 the lawful holder of the bill of lading, or the

consignee who is named in the delivery instruction in the

waybill or ship's delivery order, is entitled to sue under

the contract. 73 This provision does not require that the

transfer of the document shall be for value, or require that

71 The Goldenfels [1974] 1 Lloyd's Rep. 292 at 294 per
Thornberry Ct. J (US Ct. of App. 5th Cir.) in that case
the carrier was liable as he failed to prove so.

72 Mocatta, etc. supra fn. 19 p. 438; Colinvaux, supra fn.
5 para. 520; The Future Express [1993] 2 Lloyd's Rep.
542 (CA) (noted in [1994] LMCLQ 350 at 355).

73 Alternatively, Article 3 of the CMI Uniform Rules for
Sea Waybill 1990 provides that the shipper enters into a
waybill contract with the carrier not only on his own
behalf but also on the consignee's behalf. Thus the
consignee is entitled to sue.
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the precedent holder of the bill of lading has good title to

the goods, e.g. he does not obtain the document by fraud.

Basically, the Hague-Visby Rules are not designed to cover

the contract evidenced by waybills or other non-negotiable

documents since they are not documents of title provided by

the Hague-Visby Rules. By virtue of Section 1(6) (b) of the

COGSA 1971, the carrier will be able to evade the mandatory

provisions under the COGSA 1971 by issuing the waybills or

non-negotiable documents unless those documents 'expressly'

incorporate the Hague-Visby Rules. Also, the rule of

conclusive evidence provided by Article 3(4), Schedule, of

the COGSA 1971 cannot be applied to waybills or other non-

negotiable documents even if they expressly incorporate the

1971 Act. 74 Under such circumstances, the cargo owners are

still required to prove their reliance on the statement on

the clean waybills or other non-negotiable documents in order

to establish estoppel under common law rules.

Furthermore, in Canada and Dominion Sugar v. Canadian

National S.S. 75 Lord wright held that Article 3(3) (c) of the

Hague Rules 'expressly applies only if the shipper demands a

bill of lading showing the apparent order and condition of

the goods.' In that case, the carrier was not bound by

Article 3(3) (c) because the shipper did not demand the issue

74 See the proviso of Section 1(6) of the COGSA 1971.

75 [1947] AC 46 (PC) at 57-58; see also an American case
Tokio Marine & Fire v. Retla S.S. [1970] 2 Lloyd's Rep.
91.
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of a bill of lading containing that statement. It follows

that an estoppel based on 'received in apparent good order

and condition' on that bill could not be established because

there was a qualification 'signed under guarantee to produce

ship's clean receipt'. Therefore, if the shipper did not

demand a bill which shows apparent order and condition of the

goods according to Article 3(3) of the Rules, the carrier may

not be prevented from proving actual condition of the goods

against an endorsee of the bill.

The enactment of the COGSA 1992 had envisaged the issue of

waybills and ship's delivery orders and expressly included

these two documents. However, it seems that by issuing

waybills or ship's delivery orders the carrier is still

entitled to evade the conclusive evidence rule provided by

Section 4 of the COGSA 1992, which applies to bills of lading

only. 76

The capacity that the goods can travel safely is part of

their apparent order and conditions. If inadequacy of packing

is obvious, the carrier will be estopped from denying the

apparent condition of the goods when a clean transport

76 Law Commission Report No. 196, para. 4.9 (It seems that
this report can be called in aid not only to the
mischief that the 1992 Act was intended to cure, but
also the meaning of the Act itself in the event of
ambiguity, see Todd, supra fn. 3 p. 201).
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document is issued. 77 It is not the acknowledgement of

insufficient packing itself, but the issue of a clean

transport document, which prevents the carrier from setting

up the defence by such means. 78 Based on the same reasoning,

when insufficient packing is obvious to the carrier at the

time of loading, the carrier cannot rely on the exception of

insufficient packing provided by Article 4(2) (n) of the

Hague or Hague-Visby Rules which only applies to damage

arising during the period of transit.79

A transport document is primarily to provide evidence of a

contract of carriage and to enable the buyer to collect the

goods from the carrier." Since the specific quantity of

goods to be shipped within a fixed date is usually a

condition of the contract of sale, the buyer would have

rejected the document if he had known of the false

77 Silver v. Ocean S.S. supra fn. 69 at 425, 427 and 440-
441 per Scrutton LJ and Slesser LJ; Dent v. Glen Line 
(1940) 45 Corn. Cas. 244; Cia Naviera Vasconzada v. 
Churchill & Sim [1906] 1 KB 237; Brandt v. Liverpool 
supra fn. 27. However, the packing only has to meet
ordinary handling of the goods themselves, and not
withstand negligent handling of other goods, even though
those other goods are part of the same consignment.

78 Gould v. S.E. & C. Ry. [1920] 2 KB 186. Cf. Forder v. 
G.W. Ry. [1905] 2 KB 532, where the cargo owner's claim
of wilful misconduct on the part of the carrier's
servants failed in the absence of proof of their
acknowledgement as to the insufficient packing.

79 Silver v. Ocean S.S. supra fn. 69 at 436 per Greer LJ;
Goodwin, Ferreira V. Lamport & Holt (1929) 34 Ll. L.Rep.
192 at 196 per Roche J; Mocatta, etc. supra fn. 19 p.
449; Colinvaux, supra fn. 5 para. 539.

80 Kwei Tek Chao v. British Traders & Shippers [1954] 2 QB
459.
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statement. 81 However, the buyer may have to accept the

document according to the contract of sale, and sue the

seller for breach of the contract if he finds a false

statement in that document afterwards. Since the fact of a

misstatement itself cannot become a cause of action against

the carrier, the plaintiffs must prove that they have

suffered loss caused by such a misstatement, or that a fraud

was committed by the carrier because of such a misstatement.

In The Saudi Crown 82 it was thought that if the bills of

lading had been correctly dated, the plaintiffs would have

rejected them. The plaintiffs sued for damage against the

shipowner because they were induced to become the endorsees

by reason of misrepresentation as to the date when the cargo

was shipped. 83 The shipowner was liable for a fraud committed

by his agents in the course of their employment. In fact, a

misstatement in the bill of lading can hardly be regarded as

a misrepresentation inducing a 'shipper' into a bill of

lading contract, which is normally entered into before the

issuing of the bill of lading. Also, an incorrect shipping

81 Alexander v. Vanderzee (1872) LR 7 CP 530; Suzuki v. 
Burgett & Newsam [1922] 10 Ll. L.Rep. 223; Dewar & Webb
v. Joseph Rank (1923) 14 Ll. L.Rep. 393; Aron v. 
Comptoir Wegimont supra fn. 67 at 437; James Finlay v. 
Kwik Hoo Tong [1929] 1 KB 400 at 407; Bowes v. Shand
(1877) App. Cas. 455; Emilio Clot v. Cie Commerciale du
Nord Societe Anonyme (1921) 8 Ll. L.Rep. 380.

82 [1986] 1 Lloyd's Rep. 261; cf. The Almak [1985] 1
Lloyd's Rep. 557 at 560, where the disponent shipowner
was not liable for the misdating which was caused by
want of care on the part the plaintiff (the sub-
charterer). See also Section 5.3 infra.

83 The Grant v. Norway rule could not apply to this case
because putting the correct date on a bill of lading is
a routine clerical task, which is obviously within the
scope of employment of the carrier's agent.
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date is often made on the request of the shipper, thus it may

be contended that the endorsee of the bill may not sue for

breach of the contract based on Section 2(1) of the COGSA

1992 as if he had been a party to that contract. Moreover,

according to Articles 3(3) and 3(7) of the Hague-Visby Rules,

the carrier shall, if the shipper so demands, issue a shipped

bill of lading bearing the date of shipment after the goods

are loaded on board. Therefore, it seems reasonable for an

endorsee, such as that in The Saudi Crown case, to sue the

carrier in tort for negligence or fraud because of an

incorrect statement of shipping date.

By virtue of Articles 3(3) and 3(4) of the Hague-Visby Rules,

the carrier will be bound by the leading marks stated in a

bill of lading if the bill has been transferred to a third

party in good faith. At common law, if the shipping marks are

to denote the commercial character or description of the

goods (e.g. the type and packing of the goods), the carrier

will be estopped from showing that the goods were marked

other than those stated in the bill." Under such

circumstances, the shipping marks are material to the

identity of the goods which may be relied on by a third

party. However, if the shipping marks are inserted only for

ease of identification in handling with the goods during the

transport operation, which may not be relied on by a third

party, then the carrier will not be estopped from proving

84	 •Cia Importadora v. P & 0 (1927) 28 Ll. L.Rep. 63.
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that the goods, which he delivers to the consignee, are

exactly the same as those which have been received by him.85

Cause of action

The cargo description is not representation inducing the

contract of carriage, nor is it the term of the contract."

The mere fact of an incorrect description of cargo does not

constitute a cause of action. To establish cause of action,

the claimant must prove that he has suffered loss or damage

from such an incorrect statement.87

2.2.1.2 Unknown clause

To found a valid estoppel it is necessary to prove that the

representation in dispute is clear and unambiguous. 88 The

estoppel as to the quantity of the goods might be defeated by

an appropriate unknown clause. 89 Nevertheless, an unknown

clause is not a notation or superimposed clause which

qualifies the condition of the goods." Therefore, a bill of

85 Parsons v, New Zealand Shipping [1901] 1 KB 548; see
also Wilson, supra fn. 7 pp. 137-138.

86 Mocatta, etc. supra fn. 19 pp. 107-108.
87 Cia Naviera Vasconzada v. Churchill supra fn. 77;

Furmston, supra fn. 10 p. 636.
88 Turner, The Law Relating to E

pp. 82, 86; Canada & Dominion
(West Indies) S.S. supra fn.

stoppel by Representation
Sugar v. Canadian National

75.

89 New Chinese Antimony v. Ocean S.S. [1917] 2 KB 664. For
an example of unknown clause, see Clause 11(2) of P & 0
Containers Bill.

90 Article 32(a), the UC & P 1993.
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lading with an unknown clause can be an acceptable document

to the banks and the buyers.91

Quality unknown

The carrier will be estopped by the statement 'shipped in

good order and condition' even if the transport documents

contained a quality unknown clause. 92 The phrase 'shipped in

good order and condition' refers to external and apparent

condition, whereas the 'quality' of the goods is not normally

apparent to the person who issues the documents.93

Quantity unknown

The effect of quantity unknown clause is subject to the

following limitations:

(1) The scope of the clause. The 'weight and contents

unknown' clause cannot protect the carrier who short delivers

goods which were shipped in bags or other units. 94 With such

91 The Galatia [1980] 1 Lloyd's Rep. 453; see also Article
31 of the UC &P 1993.

92	 •Cia Naviera Vasconzada v. Churchill supra fn. 77 at 244;
The Tromp [1921] P 337.

93	 •Silver v. Ocean S.S. supra fn. 69 at 425; Cie Naviera v. 
Churchill supra fn. 77; The Dona Mori supra fn. 27; The
Skarp supra fn. 70; Cox v. Bruce (1886) 18 QBD 147 at
152, where the master had no apparent authority to
indicate the quality of goods in the bill of lading.

94 Hogarth Shipping v. Blyth Greene. Jourdain [1917] 2 KB
534; Paul v. Pauline (1920) 4 Ll. L.Rep. 221; A-G of 
Ceylon v. Scindia S.N. [1962] AC 60 at 74. Cf. New
Chinese Antimony v. Ocean S.S. supra fn 89 and Craig
Line S.S. v. North British Storage & Transit [1921] SC
114.
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an unknown clause, the carrier must also show that the number

of bags shipped was less than that acknowledged in the

transport documents in order to discharge the liability for

short delivery.95

(2) No reasonable means of checking the particulars of the

goods. At common law, it was held, in New Chinese Antimony v. 

Ocean S.S., 96 that the statement in the bill of lading 'said

to be 937 tons' with the addition 'weight unknown' was not

even prima facie evidence of any particular quantity having

been shipped, nor did it bind the shipowner when the goods

were short delivered. The bulk cargo in that case was shipped

at a considerable distance from the shore, where it was

difficult for the shipowner to measure the quantity of the

goods and some wastage was expected. The figure appearing on

that bill of lading was merely a statement made by the

shipper, which had not been verified by the shipowner's

agent. Thus, the 'weight unknown' clause was thought to be

95 Hain S.S. v. Herdman (1922) 11 Ll. L.Rep. 58 at 59;
Royal Commission on Wheat Supplies v. Ocean S.S. (1922)
11 Ll. L.Rep. 123 at 125. However, this rule may not
apply to the circumstance when the bill of lading is in
possession of third parties in good faith, see Section
2.2.1.1 supra.

96 Supra fn. 89.
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reasonable and qualified. 97 On the other hand, Article 3(3)

of the Hague-Visby Rules only provides that the carrier is

not bound either to state or to show the particulars of the

goods in the bill of lading if he has a reasonable ground for

suspecting the accuracy of such a statement, which was

furnished by the shipper, or if he has had no reasonable

means of checking it. Article 3(3) does not deal expressly

with the effect of an unknown clause. 98 However, in practice,

the shipper normally demands a bill of lading with a full

statement of the particulars of the goods furnished by him,

even if the goods are packed by him into an FCL container.

Under such circumstances, the common law rule as to the

effect of unknown clause can be applied.99

(3) Other surrounding circumstances. As an example, the

discrepancy between the cargo actually loaded and the cargo

alleged to have been loaded is so great that it must be

obvious to any shipmaster or carrier's agent that the

97 However, with present transport facilities, the carrier
normally does have an opportunity to check the gross
weight of containerised goods, even if they were packed
into the container by the shipper. It would be less
possible for the carrier to prove that he does not have
reasonable means to check the weight of the goods, so as
to be protected by a weight unknown clause when he
states the gross weight of the goods in the transport
documents. Nevertheless, the carrier may still disclaim
other particulars of the goods (e.g. the number of
packing) in an FCL container by an 'content' unknown
clause.

98 Cf. Article 16(1) of the Hamburg Rules, where the
carrier is entitled to use a reservation if he has
reasonable ground to doubt, or he has no reasonable
means to check, the particulars of the goods.

99 For the effect of letter of indemnity for settling
disputes arising from the statement as to the
particulars of goods, see Section 2.2.1.5 infra.
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quantity to be stated in the bill of lading is incorrect,

then the shipowner or the carrier cannot be protected by a

quantity unknown clause. Moreover, the shipowner or the

carrier may not protect himself by a quantity unknown clause

when he has made a clear qualification or statement as to the

contents of the goods. 100

Said to contain

The carrier is usually entitled to state 'said to contain' on

the transport documents to protect himself when he really

does not have reasonable means to check the weight or the

contents of the goods, especially when the goods are packed

by the shipper under an FCL basis .101 The words 'shipped in

apparent good order and condition' in an FCL shipment will

represent only the visible condition of a container and not

100 The sirina [1988] 2 Lloyd's Rep. 613 at 615 per Phillips
J; Royal Commission Wheat Supplies v. Ocean S.S. supra
fn. 95 at 215; Berisford v. S.S. Salvador [1986] AMC 874
(US Ct. of App. 2nd Cir.), where the weight of the
missing 70 bundles of tin ingots was obvious. See also
The Herroe & Askoe [1986] 2 Lloyd's Rep. 281 at 283,
where the quantity unknown clause was ineffective
because an additional signature and stamp were placed by
the master against the numbers of the goods; The
American Legacy [1980] 15 ETL 385 (a French case), where
the carrier could not rely on 'said to contain' clause
because he had referred the precise contents of the
container in the bill of lading.

101 Article 3(3) of the Hague-Visby Rules, Article 8(2) of
the CMR and Article 11(4) of the COTIF/CIM. For American
law, see Section 21 of the US Pomerene Act 1916. See
also Rule 3 of the UNCTAD/ICC Rules for Multimodal
Transport Documents 1991 and Shachar, 'The Container
Bill of Lading as a Receipt' [1978] 10 JMLC 39 at 77.

49



the condition of the goods within a sealed container. 102 Even

if the carrier reserves the right to open the container for

the inspection of the goods, 103 the result may be the same.

Such a right does not amount to the fact that the carrier has

reasonable means to check the contents of the goods. The

carrier will usually not inspect the contents of a sealed

container because of practical difficulty. Also, the right

itself is nothing to do with the carrier's knowledge in

respect of the contents of the goods.

On delivery of the goods at their destination, an untouched

seal is a good indication that the container was not opened

between the time of their packing by the shipper and their

receipt by the consignee, but it is not an indication that

the goods were actually packed into the container in good

condition. It is fair to assume that the goods remain in the

same condition and quantity upon delivery if the FCL

container has not been tampered with during the period of

transport. However, it seems that the cargo owners are still

entitled to prove that the goods were damaged during the

carrier's custody even if the seal is intact upon delivery.

For example, the cargo owners may be able to prove that the

goods were damaged by seawater, which came into the container

because the container was damaged by a forklift truck used by

102 The TNT Express [1992] 2 Lloyd's Rep. 636 (Australia
Sup. Ct. of NSW); Yates, ed. Contracts for Carriage of 
Goods by Land. Sea and Air p. 6-59; also on the
principle of Silver v. Ocean S.S. supra fn. 69 at 425.

103 E.g. Clause 9 of P & 0 Containers Bill.
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the carrier and that container was not watertight during the

voyage.

When the goods were packed by the carrier or his agent in the

knowledge that they were in bad condition, the carrier might

be estopped by the statement 'shipped in apparent good order

and condition' even though it is pre-packing damage which is

only aggravated afterwards. Similarly, when the carrier's

servant (e.g. the truck driver) presented himself when the

shipper was packing the container, that servant's statement

of 'received in apparent good order and condition' in his

receipt or in the consignment note may serve as evidence of

the condition of the goods.

2.2.1.3 Apparent condition of container

The appropriate time for checking the apparent condition of a

container is on packing the goods, not when loading the

container on to a road vehicle or a ship. The bill of lading

may provide that:

'The Carrier shall not be liable for loss of or
damage to the goods caused by... the unsuitability
or defective condition of the Container, provided
that, if the Container has been supplied by or on
behalf of the Carrier, this unsuitability or
defective condition could have been apparent upon
inspection by the Merchant at ov i2rior to the time
when the Container was packed.' 0

If the obligation to provide a cargoworthy container is

regarded as the same as that of providing a seaworthy ship,

104 Clause 8(1) of P & 0 Containers Bill. For similar clause
see Clause 6 of Sea-Land Service Bill.
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this clause may be nullified by Article 3(8) of the Hague or

Hague-Visby Rules. It is a statutory obligation which cannot

be relieved or lessened by contractual terms. Under such

circumstances, at the time of shipment the carrier may also

owe a duty towards the shippers in respect of the loading and

stowage of the goods into the container, as required by

Article 3(2) of the Hague or Hague-Visby Rules. 1 °5 In an

American case The Red Jacket, 106 containers, which were

supplied by the carrier and had been loaded on board, were

regarded as equipment of the ship. The carrier, therefore,

must exercise due diligence to secure the fitness of the

containers 'before and at the beginning of the voyage' as

required by Article 3(1) (c) of the Hague Rules.'"

Nevertheless, for carriage started from an inland point, this

rule may not apply because:

(1) It would be unreasonable to require the carrier to

undertake responsibility for the inspection and maintenance

of the safety of the containers if the goods are loaded into

the containers by the shipper or his agents at an inland

point. However, the carrier is still required to make sure

that the containers so provided are clean and fit for the

preservation and carriage of the specific goods when

releasing them to the shipper. The carrier is also obliged to

105 On the principle of The Coral [1993] 1 Lloyd's Rep. 1 at
5 per Beldam LJ (CA); see also Section 2.2.1.4 infra.

106 [1978] 1 Lloyd's Rep. 300 (US Southern Dist. Ct. NY).

107 Ibid. at 310 per Motley DJ .
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inspect the apparent condition of the containers when he

receives them from the shipper)-08

(2) Even if the carrier can inspect the condition of the

containers at the time of loading on board, in consideration

of the phrase 'apparent upon inspection' in the above

c1ause, 109 the carrier may allege that his obligation is

limited to external inspection of the containers which are

packed by the shipper. When the apparent condition of the

containers is found to be unsuitable for the purpose of

carriage, the carrier is entitled and obliged to refuse to

load them on board the ship.

Apparent or outward damage to the container is equally

visible to the shipper and to the carrier. The carrier cannot

be relieved of the obligation of inspection even though he

has asked the shipper to check the condition of the

container. The carrier must prove that the defect was visible

to the shipper by routine inspection at the time of

packing. 110 Moreover, if the carrier fails to mark any

damaged condition of the container when he receives it from

the shipper or pre-carrier, and then issues a clean bill of

lading, he will be estopped from proving that the damage to

the container which caused any loss of the goods has not

108 Cf. Article 3(1) of the Hague-Visby Rules. For a clause
suggested to solve such difficulties, see Section 7.3.5
infra.

109 I.e. Clause 8(1) of P & 0 Containers Bill, supra fn.
104.

110 The TNT Express supra fn. 102 at 642.
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occurred during his custody. 111 Similarly, an on-carrier may

be prevented from showing that the loss has not occurred

during his custody if he fails to mark the damaged condition

of the container on receipt. However, for the overall

contract of carriage, the doctrine of estoppel seems to be

limited to the statement of the condition of the goods at the

commencement of carriage, and does not extend to the time

when the goods are received by the on-carrier. The receipt

signed by the on-carrier might only be available for the

determination of compensation between the carriers at

different stages when a segmented liability system is

adopted. 112

2.2.1.4 Proper stowage within container

Under American law, the carrier will be liable for the bad

stowage of goods if he fails to require the shipper to pack

the goods into the container properly. 113 This ruling is

based on the fact that the container is part of the ship's

equipment which is to be loaded on board, and the carrier is

obliged to exercise due diligence in ensuring the fit

condition or the safe stowage of goods, as required by

Article 4(1) of the Hague Rules. --4 This presumption could be

debatable for the following reasons. First, if the container

111 The Alex [1974] 1 Lloyd's Rep. 106; The Red Jacket supra
fn. 106.

112 For liability systems, see Section 4.2.3 infra.

113 The Red Jacket supra fn. 106 at 309

114 Ibid. at 310.
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is supplied or leased by the shipper himself, one cannot

presume that the container is part of the ship's equipment

and so make the carrier responsible for any loss or damage

caused by either structural damage to the container or bad

stowage in the container, especially when such default is not

visible by external inspection. Second, the carrier might not

have had the opportunity to check the standard of stowage of

goods held within a sealed container. Therefore, he may

relieve himself from liability of bad stowage effected by the

shipper by use of the words:

'The Carrier shall not be liable for loss of or
damage to the goods caused by... the mannr in
which the Container has been packed... '1±5

This clause can be valid because it seems reasonable to let

the parties be free to determine the responsibility for

loading or discharging by contract, though in practice the

carrier is bound to play some part in the loading and

discharging operation. 116 Moreover, it might be argued that

the container provided by an ocean carrier may not be

regarded as an extension of the ship's holds, especially when

it is carried by other carriers or by the cargo owner during

the period of pre-carriage or on-carriage. Therefore, it is

unclear whether an ocean carrier should be required to

undertake the same standard in keeping the fitness or

suitability of the container as that required for the ship's

holds.

115 E.g. Clause 8(1) of P & 0 Containers Bill.

116 per Devlin J in Pyrene v. Scindia Navigation supra fn.
25 at 418.
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2.2.1.5 Letter of indemnity

In Brown Jenkinson v. Percy Dalton 117 an action against the

shipper based on a letter of indemnity was rejected because

it was issued in exchange for a clean bill of lading. This

decision was based on the facts that the barrels of orange

juice were old and frail and some were leaking. Thus the

letter of indemnity in that case was illegal, immoral or

contrary to public policy because the unsound condition of

the goods was known to the carrier at the time of issuing the

clean bill of lading. The operation of public policy in this

sense is a way of preventing social injury. 118 However, it

might be unfair to the carrier if he has relied on the

shipping practice of letter of indemnity, then the law

suddenly demands a stricter principle which refuses to accept

that practice as a guide. Such a law can be regarded as a

hard teacher)- 19 It is debatable whether or not it is better

to have a hard teacher than no teacher at all in the

following situations:

(1) It is debatable whether the courts must exercise

control over the practice of letter of indemnity when the use

of it injures neither the public good nor the rights of the

third parties, even when the statement was known to be

117 [1957] 2 QB 621.

118 See also Hellenic Lines v. Chemoleum [1972] 1 Lloyd's
rep. 350 (US Sup. Ct. NY), where the letter of indemnity
was not enforceable because it contradicted public
policy as express in Article 3(8) of the Hague Rules
(the US COGSA 1936).

119 [1957] 73 LQR 438 at 440.
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untrue .120 However, in considering the possibility that the

third parties might suffer from the false statement, it is

better to regard the letter of indemnity as illegal and

ineffective if that statement in the bill of lading is an

essential part to the contract of sale and the carrier is

actually aware of the falsity of that statement. 121

(2) It might be reasonable to suggest that a letter of

indemnity is valid if it was issued to settle some trivial

matters, such as the description of the goods etc, which are

disputable or unclear at the time of loading but not

necessarily untrue. According to Pearce LJ:

'in trivial matters and in cases of bona fide
dispute, where the difficulty of ascertaining the
correct state of affairs is out of proportion to
its imporqnce, no doubt the practice is
useful.'1"

The practice of letter of indemnity is usually helpful in

settling such disputes. It may not aim to defraud the third

parties but to create convenience for all the parties to the

transaction, including the buyer. The letter of indemnity

might be effective if the carrier can satisfy the courts as

to the above. Moreover, the court might be reluctant to

listen if the shipper has promised to undertake certain

responsibilities under letter of indemnity but then finds it

inexpedient to fulfill this promise, should he plead that

120 Brown Jenkinson v. Percy Dalton supra fn. 117 at 650 per
Lord Evershed.

121 Wilson, supra fn. 7 p. 136.

122 Brown Jenkinson v. Percy Dalton supra fn. 117 at 639;
see also Colinvaux, supra fn. 5 para. 785.
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what he promised to do was illegal so he need not perform

it 123

2.2.2 'Shipped on board' statement

The phrase 'shipped on board' means that the goods are

actually loaded on board. 124 The facts of unloading the

container from a lorry or train, the clearance of customs at

the loading port and the issue of all relevant documents are

not enough to constitute a 'shipped' status. The effect of

the Grant v. Norway 125 rule is very limited under the present

law:

(1)By Article 3(4), Schedule, of the COGSA 1971, proof to

the contrary shall not be admissible when the bill has been

transferred to a bona fide third party. The shipowner is

entitled to rely on the Grant v. Norway rule only when the

holder of the bill of lading is the charterer or the shipper

himself, or when a non-negotiable document is issued.126

(2) The Grant v. Norway rule will be overruled by statutory

provisions. Section 4 of the COGSA 1992 provides that the

statement in a shipped or received bill of lading is

123 Parry, The Sanctity of Contracts in English Law p. 53.

124 Customs & Excise Commissioners v. ApS Samex [1983] 1 All
ER 1042 at 1051 per Bingham J; The Wilomi Tanana [1993]
2 Lloyd's Rep. 41 at 45 per Hobhouse J (QB).

125 (1851) 10 CB 665, where the shipowner was not liable for
the statement in the bill of lading because the
shipmaster had no authority to bind the owner by signing
a 'shipped' bill of lading when the goods had never been
loaded on board.

126 Article 1(b), Schedule, and Section 1(6) (b) of the
COGSA 1971.
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conclusive evidence against the carrier, if the bill is in

the possession of the lawful holders and it was signed by the

shipmaster or by a person who was not the master but had

express, implied or apparent authority to sign it.127

Therefore, the fact that an agent signs a shipped bill 'for

the master', or appears to have authority of the shipowner or

carrier to sign the bill, will be sufficient to bind the

shipowner or carrier in respect of the 'shipped on board'

statement in that bill)- 28 Furthermore, based on the combined

effect of Sections 1(2), 2(1) and 4 of the COGSA 1992, a

lawful holder of a received for shipment bill is entitled to

sue the carrier who will be estopped from denying any

statement in that bill and answerable for loss, damage or

delay occurred during the whole contractual period, including

pre-tackle period. Although there is no 'shipped on board'

statement on the received for shipment bill, the carrier

would still be bound to load the goods on board within a

reasonable time. Such a duty might be implied from a

statement on the face page of that bill or a booking note

providing that the goods are intended to be loaded on a

particular ocean vessel. Nevertheless, an estoppel as to the

time when the goods are to be loaded on board may not be

127 However, Section 4 of the COGSA 1992 does not apply to
non-negotiable documents, such as waybills or straight
bills of lading. The consequence is that a waybill or
straight bill is merely prima facie evidence of the
receipt by the carrier of the goods, but never becomes a
conclusive evidence: see Law Commission Report No. 196,
para. 4.8.

128 see also Mocatta, etc. supra fn. 19 p. 31.
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established in the absence of a clear and unambiguous

representation. 129 .

(3) The Grant v. Norway rule seems to be limited to the

situation where the goods have never been loaded on board,

but a shipped bill of lading is still issued and the

plaintiff sues the carrier in tort. It does not apply to an

action in contract for other misstatements, e.g. the goods

were loaded on deck but the document states 'under deck' ,130

nor does it apply to a tort action for misrepresentation when

the carrier's agent inserts an incorrect shipping date.131

2.3 Evidence of Contract

To make a multimodal transport document into evidence of

contract, two conditions must be satisfied. First, at the

moment of contracting both the shipper and the carrier must

have intended the document to be issued. 132 Second, the

carrier must prove the shipper's consent to the terms

contained in the document. The shipper usually expects the

carrier to issue the document in a form which reflects the

129 See Section 2.2.1.1 supra.

130 Per Sheen J in The Nea Tyhi [1982] 1 Lloyd's Rep. 606 at
610, where the charterer's agent had ostensible
authority to sign bills of lading on behalf of the
shipmaster and that signature bound the shipowners as
principals to the contract contained in, or evidenced
by, the bills; Wilford, etc. Time Charters p. 146.

131 The Saudi Crown supra fn. 82.
132 Pyrene v. Scindia Navigation supra fn. 25 at 419 per

Devlin J; Harland & Wolff v. Burns & Laird Lines supra
fn. 15.
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contents of the negotiation. 133 The acceptance of the

document, the previous course of dealing and custom of trade

may provide the evidence of the consent from the shipper.

2.3.1 Acceptance clause

The acceptance clause is designed to fill the gap between the

acceptance of the multimodal transport document and consent

to its terms. The effect of the acceptance clause must be

supported by a valid contract of carriage and an intention to

issue the transport document at the time of contracting. To

ensure the effectiveness of the acceptance clause, the

following conditions must also be satisfied:

2.3.1.1 Sufficient notice

It is important that an acceptance clause is printed on the

face page of the transport document with l a plain and

unequivocal reference to the condition printed on the back of

it, and any person who reads that reference could, without

difficulty, look at the back and see what these conditions

were ' •134 For example:

'In accepting this bill of lading, the merchant
agrees to be bound by all the stipulations,
exceptions, terms and conditions on the face and

133 The Ardennes supra fn. 7 at 59-60; Crooks v. Allan
(1879) 5 QBD 38 at 40-41; The Jalamohan [1988] 1 Lloyd's
Rep. 443 at 449.

134 Harris v. G.W. Ry. (1876) 1 QB 515 at 532 per Blackburn
J; Guest, Anson's Law of Contract pp. 141-142.
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back hereof, whether written, typed, stampV5or
printed, as if signed by the merchant... '

In many instances, the clause is printed in block capita l s in

order to draw the special attention of the holders. 136 This

clause can prima facie evidence that the shipper and the

holder of the transport document might have acknowledged

other terms printed on the back of the document, but it will

not relieve the carrier from any responsibility provided by

statutory provisions 137

Moreover, since the transport document is not the contract

itself, the carrier, who owes a duty of care under common

law, cannot escape liability by simply inserting a printed

notice, or issuing a printed tariff, which contains exception

clauses. He must go further to show that those clauses have

been assented to by the parties affected. 138 The decision in

Parker v. S.E. Ry. 139 was thought to be l a little too

sweeping in view of the actual course of business' .140 Modern

135 The acceptance clause of Yangming Marine Transport Bill.

136 E.g. Sea-Land Service Bill which provides that: 'THE
RECEIPT, CUSTODY, CARRIAGE AND DELIVERY OF THE GOODS ARE
SUBJECT TO THE TERMS APPEARING ON THE FACE AND BACK
HEREOF AND TO CARRIER'S APPLICABLE TARIFF'. See also P &
0 Containers Bill.

137 Article 3(8) of the Hague-Visby Rules and Article 41 of
the CMR; see also Section 4 of the Carriers Act 1830
which provides that no public notice or declaration can
protect a common carrier, as the carrier needs to prove
further the consent to that notice or declaration.

138 On the principle of Harling v. Eddy [1951] 2 KB 739 at
748 per Denning U.

139 (1877) 46 LJQB 768, where it was held that the exception
clause in a deposit ticket could protect the railway
company who had given sufficient notice of the terms.

140 Mocatta, etc. supra fn. 19 p. 56.
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transport documents usually contain a list of mutual

obligations and exceptions which are printed so minutely that

they are barely readable by persons with normal eyesight and

are difficult to be understood. It is unreasonable to say

that the shipper or consignee, by accepting them without

making any objection, must have known those clauses and will

always be bound by them. 141 Not only ought the carrier make

the document clear in words but also make those clauses

conspicuous by inserting them in such type and in such part

of the document that a person of ordinary capacity and care

could not fail to see them. 142 If there are some unusual

clauses in the document, the carrier needs to give a

particular notice to the shipper. It is submitted that the

more unreasonable a clause is, the greater the notice which

must be given of it. 143 The concept of fairness is usually

adopted to judge whether or not the notice is sufficient and

whether the terms are valid. 144 To enforce an unusual clause,

the carrier may have to do as Denning LJ has said: 'some

141 The Zinnia [1984] 2 Lloyd's Rep. 211 at 222 per
Staughton J (a ship repair case); Watkins v. Rymill 
(1883) 10 QBD 178; Furmston, supra fn. 10 p. 190.

142 Crook v. Allan supra fn. 133 at 40; Hood v. Anchor Line
[1918] AC 837 at 845, where Viscount Haldane said that
the real question was not whether one party actually
read the terms, but whether he could be heard to say
that he did read it.

143 Per Lord Denning MR in Levison v. Patent Steam Carpet 
Cleansing (1978] 1 QB 69 at 79 and Spurling v. Bradshaw
[1956] 2 All ER 121 at 125; Interfoto Picture Library v. 
Stiletto [1988] 1 All ER 348 at 351-352 and 355 per
Dillon LJ and Bingham LJ; Corbin, supra fn. 61, vol. 1,
Section 33 at p. 131; Schmitthoff, supra fn. 8 at 564-
565. See also a passenger case: McCutcheon v. David
MacBrayne [1964] 1 WLR 125.

144 Atiyah, supra fn. 40 p. 36.
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clauses I have seen would need to be printed in red ink on

the face of the document with a red hand pointing to it

before the notice could be held to be sufficient' . 145 In the

absence of such notice, the shipper is entitled to presume

that the contract evidenced by the transport document is

fixed on the usual form and conditions without containing any

unreasonable exception or liability limitation. 146

It would be debatable whether the shipper or the holder of

the bill of lading is bound by the carrier's tariff which was

not presented during the course of negotiation. For safety's

sake the carrier usually incorporates the following clause

into the bill of lading:

'The terms and conditions of the Carrier's
applicable tariff are incorporated herein.
Particular attention is drawn to the terms therein
relating to container and vehicle demurrage. Copies
of the relevant provisions of the applicable Tariff
are obta4Ale from the Carrier or his agents upon
request."-'11

This clause might be valid for incorporating the carrier's

tariff. 148 However, the following points still require

further clarification:

(1) Whether or not the holder of the bill of lading is

bound by all the terms provided in the tariff. In the absence

of a particular notice, it seems that the holder of the bill

145 Spurling v. Bradshaw supra fn. 143 at 125.

146 Per Lush J in Crooks v. Allan supra fn. 133 at 41.

147 Clause 2 of P & 0 Containers Bill; see also Clause 24(4)
of Mitsui OSK Line Combined Transport Bill. For an
alternative clause, see Section 7.5.3 infra.

148 The Chevalier Roze [1983] 2 Lloyd's Rep. 438 at 441 per
Parker J.
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of lading will not be bound by those terms and conditions

which are unusual in the trade.149

(2) Whether or not the tariff of an independent contractor

can be incorporated by the above clause and bind the holder

of the bill of lading. The carrier had better provide a clear

wording in order to incorporate those terms and conditions in

that tariff into the principal contract. 15° Alternatively, in

order to bind the cargo owner with the terms of that tariff

the carrier may have to prove the cargo owner's consent as to

those terms based on the doctrine of sub-bailment on

terms 151

The acceptance clause is not an exception clause in itself,

but it refers to other relevant clauses (such as

transshipment clause, liberty clause or exception clause).

Thus, it relates to the effect of releasing or lessening the

carrier's liability. It is therefore suggested that the

acceptance clause must be construed in the same way as that

which applies to the exception clause and limitation clause.

Also, the acceptance clause must also be construed with other

clauses printed on the back of the bill of lading as a whole.

For example, if other relevant clauses are not clear or wide

enough to authorise the carrier to sub-contract particular

149 E.g. a clause providing an unusually high amount of
demurrage charge may not bind the holder of the bill: on
the principle of Interfoto Picture Library v. Stiletto 
Visual Programmes supra fn. 143 at 352-353.

150 see Sections 5.2.3.1 and 7.5.3 infra.

151 See Sections 5.2.3.2 and 7.3.4 infra.
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part of carriage, no shipper's consent as to that sub-

contracting can be construed.

2.3.1.2 Time of notice

To provide a contractual link between the booking note and

the bills of lading, and to solve the difficulty of post-

formation conduct, the carrier often inserts a clause into

the booking note:

'All engagements are made subject to the
conditions, terms and/or exceptions of our bills of

,152lading...

This clause can prima facie evidence that the shipper would

have paid attention to the printed clause on the back of the

bills of lading at the time of contracting. It can put the

carrier in a better position in proving the mutual consent to

the clauses in the bills of lading, but it never provides

conclusive evidence that all the clauses printed in the bills

of lading represent the real agreement and are binding. The

statutory provisions and common law rules also play important

roles in determining the effect of those clauses.

2.3.2 Previous course of dealing

If the shippers have dealt with the same carrier for a long

period on the same form of transport documents, the carrier

may rely on the clauses printed on the documents, even though

152 Armour v. Leopold Walford [1921] 3 KB 473. Similar
stipulations can be found in the Shipping Order/Dock
Receipt of Yangming Marine Transport and the
'Conlinebooking' Liner Booking Note.
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those documents have not been shown to the shippers during

the negotiation. 153 This presumption is also true even if the

shippers have never seen the clauses in the documents. 154 The

application of previous course of dealing is subject to the

following limitations:

(1) If there is any change to the conditions, the carrier

may not rely on previous course of dealing to claim

contractual benefit 155

(2) If there were only a few transactions spreading over a

long period of time or the shippers did not have any

knowledge to the terms, it would be difficult to infer that

the shippers would have agreed to the terms.156

(3)The implied contract based on previous course of

dealing only exists between the same parties. It would be

debatable whether or not the carrier can allege any benefit

against the consignees or other holders of the documents

based on the previous dealing between himself and the

153 Treitel, supra fn. 10 pp. 200-201.

154 Circle Freight International v. Mideast Gulf Exports 
[1988] 2 Lloyd's Rep. 427; The T.S. Havprins [1983] 2
Lloyd's Rep. 356 at 362. Based on this rule, it seems
possible to establish the shippers' consent to the
carrier's tariff by previous course of dealing though
the tariff is usually not presented at the time of
contracting.

155 De Clermont v. General S.N. (1891) 7 TLR 187, but in the
present case the plaintiff was bound by the bill of
lading terms because the Mate's Receipt provided that
`Received subject to the condition contained in bill of
lading... '; McCutcheon v. David MacBrayne supra fn.
143, where a consistent course of dealing was required.

156 McCutcheon v David MacBrayne supra fn. 143;
Metaalhandel J.A. Magnus v. Ardfields Transport [1988] 1
Lloyd's Rep. 197 at 203 per Gatehouse J (a bailment
case); Hollier v. Rambler Motors [1972] 2 QB 71 (a car
repair case).
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shippers. However, the consignees or the endorsees can be

bound by the implied contract based on the demand of

delivery, 157 or by the fact of the transfer of the document

and the claim under the contract.158

2.3.3 Custom of trade

Unlike the principles established for previous course of

dealing, custom of trade can apply to any newcomer to the

trade. 159 The carrier is entitled and obliged to perform the

contract according to an established custom. Also, the

shippers are bound to inquire what the custom is when they

deal in such a general market. 160 In spite of this, the

custom is not law. Its effect would depend on whether or not

the contract was made with the parties' knowledge of that

custom or the parties had intended to incorporate it .161 An

effective custom of trade must be: (1) reasonable;

157 See Section 2.1.1.2 supra.

158 Section 3(1), the COGSA 1992.

15 9 Kum v. Wah Tat Bank [1971] 1 Lloyd's Rep. 439 at 444 per
Lord Devlin (PC).

160 Cf. Mollett v. Robinson (1872) LR 7 CP 84 at 111 per
Blackburn J.

161 Colinvaux, supra fn. 5 para. 906; Meyer v. Dresser
(1864) 16 CBNS 646 at 662 per Erle CJ; Brenda v. Green
[1900] 1 QB 518 (mode of performance at the discharging
port); Hutton v. Warren (1836) 1 M & W 466 at 475; Kum
v. Wah Tat Bank supra fn. 159.
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(2) certain; (3) consistent with the contract; 162

(4) universally acquiesced to; (5) not contrary to law.163

The custom can be the background, the context and the market

in which the parties are operating, e.g. the UC & P 1993 and

the regulations in a seaport or inland depot imposed by local

authorities, 164 but it is not the manner in which the parties

normally behave. 165 If there is a custom at a seaport or

inland depot where the contract is to be performed, the

contract may be thought to have been entered into with

reference to that custom unless that custom is unreasonable

or is expressly excluded. 166 The burden of proving the custom

at an inland depot might be more onerous than that at a

seaport because the custom at that inland depot may not be as

well-known as that at a seaport.

162 Hutton v. Warren supra fn. 161 at 475-476; London Export 
v. Jubilee Coffee Roasting [1958] 2 All ER 411 at 420
per Jenkins U.

163 Mocatta, etc. supra fn. 19 p. 15.

164 Reardon Smith Line V. Hansen-Tangen supra fn. 58 at 995
per Lord Wilberforce.

165 Per Fletcher Moulton LJ in Re North Western Rubber &
Huttenbach [1908] 2 KB 907 at 919.

166 Marcelino Gonzalez v. James Nourse [1936] 1 KB 565 at
573 per Branson J; Booker, Container. Conditions, Law
and Practice of Carriage and Use vol. 2, p. 69.
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2.4 Document of Title

2.4.1 General principles

2.4.1.1 Definition of document of title

A transport document can become a document of title by common

law rules (including custom of trade) 167 or by statutory

provisions. 168 At common law, a document of title represents

the right to obtain possession of the goods. It is the symbol

of the goods, and a transfer of it is a transfer of

possession of the goods themselves. Moreover, Section 1(4) of

the Factors Act 1889 provides that:

'The expression "document of title" shall include any
bill of lading, dock warrant, warehouse-keeper's
certificate, and warrant or order for the delivery of
goods, and any other document used in the ordinary
course of business as proof of the possession or control
of goods, or authorising or purporting to authorise,
either by endorsement or by delivery, the possessor of
the document to transfer or receive goods thereby
represented.'

This definition is much wider than that at common law. 169 It

seems that the documents which fall within the above

statutory definition are only for the application of the

statutes, i.e. the Factors Act 1889 and the Sale of Goods Act

167	 .Lickbarrow v. Mason (1794) 5 TR 683; Sewell v. Burdick
(1884) 10 App. Cas. 74 at 105; Trucks & Spares v. 
Maritimes Agencies [1951] 2 All ER 982; Kum v. Wah Tat 
Bank supra fn. 159.

168 E.g. Section 1(4), the Factors Act 1889; Section 146(4),
the Port of London Act 1968.

169 Cf. Lickbarrow v. Mason supra fn. 167.
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1979. 1" For matters outside the scope of those statutes, the

narrower definition at common law will be applied.

The decisive factor for the determination of a document of

title might be the nature of the document itself, i.e.

whether or not the document can represent the right to demand

possession of goods and whether they are transferable.171

Such a document will remain as an effective document of title

until the delivery of goods to the lawful holder of the

bill. 172 The contents of liabilities provided in the document

are immaterial in this respect. They concern the

acceptability of the document, which can be affected by the

mutual agreement between the parties to the contract of sale.

If the holders' rights in goods can be protected by the

mutual agreement or by any express wording in the transport

document, then the document can serve as a symbol to the

property in goods between both parties to that agreement.173

Nevertheless, this fact may not make the document truly

transferable since the issue of a document of title concerns

170 Section 61(1) of the Sales of Goods Act 1979 contains
the same definition.

171 Sections 1(2) and 2(2) of the COGSA 1992; Heskell v. 
Continental Express supra fn. 30 at 1045. The property
does not pass by the endorsement or by the delivery of
the document, but by the contract in pursuance of which
the endorsement is made, see Sewell v. Burdick supra fn.
167.

172 Barber v. Meyerstein (1870) LR 4 HL 317; Sanders Bro. v. 
Maclean (1883) 11 QBD 327 at 341 per Bowen U.

173 Cf. The Julia [1949] AC 293 at 322, where Lord Normand
held that a ship's delivery order could not become a
good tender under c.i.f. contract unless the parties had
agreed to treat it as a document of title.
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the interests of the third parties, e.g. the banks or the

insurers.

The issuer of a document of title is not required actually to

possess the goods, but he must undertake the duty of carriage

and delivery of the goods. Therefore, a freight forwarder or

a NVOCC (Non-Vessel Operating Common Carrier) can issue a

document of title undertaking a duty of carriage and delivery

of goods, though he can sub-contract his duty to an actual

carrier. 174 As an example, Clause 3.1 of FIATA's FBL provides

that: 'This FBL is issued in a negotiable form unless it is

marked non-negotiable... ' Also, a clause on its face page

provides that 'Taken in charge... at the place of receipt for

transport and delivery as mentioned above.' However, such a

document cannot be negotiable unless it is made out 'to

order' or other phrase with similar effect on its face page.

2.4.1.2 Right of suit

Section 1 of the Bills of Lading Act 1855 faced a number of

difficult problems because it linked the transfer of

contractual right of suit to the passing of property in

goods. Thus, before the time when the COGSA 1992 came into

force, to solve such problems the consignee or endorsee's

right of suit was mainly based on (1) an implied contract

174 See Article 30, the UC & P 1993; cf. The Cape Comorin, a
New South Wales decision at 14 November, 1991,
unreported (noted in [1992] LMCLQ 32), where the
document issued by a forwarder was not a document of
title because the forwarder only acted as the shipper's
agent.
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while he demanded the delivery of the goods; and (2) a tort

action based on the negligence of the carrier or his

servants •175

In The Leni 176 it was held that a valid suit provided by

Article 3(6) of the Hague-Visby Rules must be brought by the

person who was properly entitled to bring it. Therefore,

Article 3(6) afforded a substantive defence (i.e. the time

bar) to the carrier because the suit was brought by a person

who had no title to sue, even though within one year. At

common law, the endorsement of a bill of lading is not

essential in determining the passing of the property stated

in that bill. 177 The property in the goods does not pass by

the endorsement, but rather by the contract in pursuance of

which the endorsement is made. Therefore, if the goods are

sold, the property would pass to the buyer, even though the

bill of lading was not endorsed. 178 Under such circumstances,

that buyer is still the proper person to sue in tort if he

can establish a cause of action, e.g. damage to the goods

occurred when the property in the goods have been transferred

to him. However, according to Section 5(2) of the COGSA 1992

a lawful holder of a bill of lading, who is entitled to sue

under Section 2(1) of the Act, is either: (a) the person

identified in the bill as consignee, or (b) an endorsee of

175 Wilson, supra fn. 7 pp. 149-153.

176 [1992] 2 Lloyd's Rep. 48 at 54-58 per Diamond J.

177 Sewell v. Burdick supra fn. 167 at 83 per Earl of
Selborne LC.

178 Ibid. at 105 per Lord Bramwell.
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the bill or a transferee of a bearer bill, or (c) a person

who would have fallen within categories (a) and (b) if he had

come into possession of the bill before it ceased to be a

document of title. Therefore, an endorsement of a negotiable

bill is required under certain circumstances in order to

bring an action by virtue of the 1992 Act. Also, according to

Section 2(2) (a) of the COGSA 1992 the ultimate holder of the

bill of lading will obtain title to sue only provided that he

became holder of the bill in pursuance of any contractual or

other arrangement made before the bill of lading ceased to be

a transferable document of title, e.g. before the goods had

been delivered against the surrender of another original

bill.

The COGSA 1992 recognises the concept of the separation of

the right of suit from the passing of property. 179 That is, a

lawful holder of the bill of lading is entitled to sue

irrespective of the fact of the passing of the property. Even

if the claim arises from waybill, the party who can sue the

carrier is that person who was named on the waybill or any

other person according to the shipper's instruction. 180 Such

a right of suit is based on the instruction of delivery in

the waybill contract, but not necessarily on the title to the

goods. Thus, under the 1992 Act the fact whether or not a

transport document is a document of title is no longer

179 Section 2(1), the 1992 Act. Cf. Trucks & Spares v. 
Maritimes Agencies supra fn. 167 and The Filiatra Legacy
[1991] 2 Lloyd's Rep. 337, where the buyer of the goods
must prove his title to the goods.

180 Section 2(1), the 1992 Act.

74



material for determining the consignee's right of suit.

Nevertheless, the possession of a document of title

represents the constructive ownership of the goods. The

question whether a transport document is a document of title

is still relevant in other aspects, e.g. the production of

the document upon delivery, 181 or the application of the

Hague or Hague-Visby Rules)-82

2.4.2 Received for shipment bill of lading

Under the traditional viewpoint, a received bill of lading

can be regarded as a document of title only if a custom to

that effect can be established to the satisfaction of the

court. 183 A received bill of lading can be acceptable to the

trade if it is based on a special agreement between the

parties to the contract of sale and an arrangement that the

carrier would undertake the inland carriage and organise

ocean carriage of goods. 184 However, the acceptability of the

document between the parties is one thing: the

transferability of a document of title is another. Mere

181 Sze Hai Tong Bank v. Rambler Cycle [1959] AC 576 at 586;
Sanders Bros. v. Maclean supra fn. 172 at 341; The Zhi 
Jiang Kou [1991] 1 Lloyd's Rep. 493 (Aust. Sup. Ct.
NSW), where the production of bill was required (but the
right of suit was time barred by the Hague Rules in the
present case); Bristol & West England Bank v. Midland
Ry. [1891] 2 QB 653; The Future Express supra fn. 72;
see also Section 7.3.6 infra; cf. Mocatta, etc. supra
fn. 19 pp. 295-296.

182 see Section 6.2.2.1 infra.

183 Lickbarrow v. Mason supra fn. 167; Guest, ed. supra fn.
31. para. 18-020.

184 Guest, ed. supra fn. 31 para. 21-081.

75



agreement between the parties to the contract of sale might

not make a received bill of lading a document of title,

because the bill might still be held by other parties, e.g.

the bank, as a security.

It needs a universally accepted practice, or at least a

widely accepted rule in the particular trade, to make a

received bill into a document of title. 185 In a commercial

transaction, if a custom is regarded as reasonable or

prevailing, it will bind the cargo owners even if they are

not aware of it, 186 but the alleging party must show the

existence of such a custom in that particular area or

trade. 187 In view of the increasing degree of the use of

received for shipment bills and their acceptability to banks

under documentary credits, 188 it suggests that a custom in

relation to the received bill as a document of title can be

supported, though awaiting judicial recognition. A received

bill of lading is more likely to be accepted as a document of

185 On the principle of Kum v. Wah Tat Bank supra fn. 159,
where a mate's receipt was recognised as document of
title when such a custom has been established.

186 On the principle of Smith v. Reynolds (1893) 9 TLR 494,
where a stock exchange rule was implied.

187 Kum v. Wah Tat Bank supra fn. 159; see also Section
2.3.3 supra.

188 See Articles 23(a) (iii) and 28(a) (ii), the UC & P 1993
and Guest, ed. supra fn. 31 para. 21-074.
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title nowadays. 189 This is also true when the received bill

contains a liberty clause which gives the carrier the right

to tranship the goods or to carry them on a substitute

ship. 190

2.4.3 Multimodal transport bill of lading

By the rule in Lickbarrow v. Mason, 191 a bill of lading can

be a document of title if it can be transferred either by the

endorsement or by the delivery of the bill. The transfer of

such a bill of lading amounts to the delivery of the goods

themselves because there is an undertaking by the captain to

deliver the goods to the order of the shipper. 192 Under such

a rule, a bill of lading can become a document of title only

when it is issued I to order' or 'to order or assigns' and it

is a 'shipped' bill of lading. Thus, a multimodal transport

bill of lading which indicates merely that the goods have

been received for shipment at an inland depot is not a

document of title under that rule. In spite of this, it has

been admitted that there would be little difficulty in

establishing that through bills of lading, multimodal

189 Hugh Mack v. Burns & Laird Line (1944) 77 Ll. L.Rep. 377
at 383 (Northern Ireland Ct. of App.). Under American
law, the transport documents issued by inland carriers
are also called 'bills of lading' and can be documents
of title, see Sections 1-201(6) and 1-201(15) of the US
Uniform Commercial Code. For further discussion, see
Section 2.4.3 infra.

190 The Marlborough Hill [1921] 1 AC 444 at 450 (PC).

191 Supra fn. 167; see also Diamond Alkali Export v. 
Bourgeois [1921] 3 KB 443.

192 Lickbarrow v. Mason (1784) 2 TR 63 at 64, 71.
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transport bills of lading and received bills of lading are

transferable documents of title, provided that the carrier

who issues the bills of lading undertakes the duty to deliver

the goods at the destination against the production of the

bills)-93 Furthermore, both the multimodal transport bills

and the received bills will fall within the ambit of the

COGSA 1992. 194 If the law has provided sufficient protection

as to the constructive ownership of the goods specified by

those bills of lading, it would be less difficult for any

person who trades in credit to accept them. It has also been

submitted that there is no difference in law between the

shipped bills of lading and the received bills, if there is

an existing custom that traders and bankers alike deal with

them in the same way.195

It has been agreed that a multimodal transport bill of lading

can be a valid tender under a c.i.f. contract if the

agreement or usage to that effect can be proven. 196 In

certain custom of trade established by the ICC, e.g. the UC &

P 1993 and the Incoterms 1990, multimodal transport bills of

lading are treated as documents of title because the

possession of the bills can be constructive possession of the

193 Mocatta, etc. supra fn. 19 p. 383.

194 Law Commission Report No. 196, paras. 2.22 and 2.49.

195 Ibid. para. 2.48; Mocatta, etc. supra fn. 19 p. 383.

196 Mocatta, etc. supra fn. 19 p. 384; Bateson 'Through
Bills of Lading' [1889] 5 LQR 424 at 427; Carver 'On
Some Defects in the Bills of Lading Act 1855' [1890] 6
LQR 289 at 296, 300.
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goods. 197 Indeed, if a multimodal transport bill of lading is

not a document of title at common law, how does the endorsee

derive the right to demand delivery? 198 For smooth operation,

it seems reasonable to treat multimodal transport bills of

lading as documents of title if the carrier undertakes to

deliver the goods on the demand of the lawful holder of the

bills.

2.4.4 Other documents

2.4.4.1 Waybill

Waybills, as non-negotiable documents, will be excluded from

the scope of application of the COGSA 1971, unless they

expressly incorporate the Act. 199 For example, P & 0

Containers Non-Negotiable Waybill provides that:

'The contract evidenced by this Waybill is deemed
to be a contract of carriage as defined in Article
1(b) of the Hague Rules and Hague Visby Rules.
However this Waybill is not a document of title to
the Goods. Delivery will be made to the Consignee
named, or his authorised agent, on production of
proof of identity at Port of Discharge or the Place
of Delivery, whichever applicable. Should the
Consignee require delivery to a party and/or
premises other than as shown above.., the written
instructions must be given by the Consignee to the
Carrier or his agent.'

197 Article 26 of the UC & P 1993 and 'cpt' and 'cip' terms
of the Incoterms 1990.

198 Debattista, supra fn. 1 p. 213.

199 Sections 1(4) & (6) and Article 1(b), Schedule, of the
COGSA 1971; The European Enterprise [1989] 2 Lloyd's
Rep. 185; see also Section 6.2.2.1 infra. 'Non-
negotiable' here means 'non-transferable', see Mocatta,
etc. supra fn. 19 p. 185.
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Before the goods have been delivered to the named consignee,

the shippers of the waybills retain the control of the goods

by means of giving a written instruction. 200 The delivery of

the goods only requires the production of the identity of the

consignee, but not the waybills.

2.4.4.2 Straight bill of lading

Before the carrier has delivered the goods to the named

consignee, the shipper of straight bills of lading might

direct the carrier to deliver the goods to a person other

than that stated in the bills. 201 In this sense, straight

bills are the same as waybills, save that the production of

waybills is not required upon delivery. 202

Straight bills of lading are not documents of title at common

law because they cannot be freely transferred by endorsement

or by delivery of the bills. 2" Though the shipper can

transfer title of the goods to a named consignee, but such a

consignee cannot make a further transfer to any third party.

Under American law, straight bills are not negotiable, and

200 For right of stoppage in transit, see Section 44 of the
Sale of Goods Act 1979.

201 Guest, ed. supra fn. 31 para. 18-010.

202 These two documents are classified by the COGSA 1992 as
the same type of documents, see Section 1(3), the COGSA
1992 and Law Commission Report No. 196, para. 2.50.

2" Guest, ed. supra fn. 31 para. 18-010. The result will be
the same if the bill of lading is marked 'non-
negotiable', see Kum v. Wah Tat Bank supra fn. 159 at
446.
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they are not documents of title .204 However, in some civil

law countries, straight bills of lading (or nominated bills

of lading) can be transferred by endorsement and become

documents of title.205

2.4.4.3 Ship's delivery order and warehouse warrant

The ship's delivery order or warehouse warrant is not a

document of title at common law, 206 though it can still

become a document of title by custom or by statute. 2 " It is

agreed that the constructive possession of goods does not

pass by means of the transfer of the ship's delivery order,

but by attornment. 208 The doctrine of attornment requires a

positive acknowledgement by the carrier or the possessor that

he holds the goods for the transferee in order to transfer

204 Sections 6, 29 and 32 of the US Pomerene Act 1916.

205 E.g. Section 628 of the Civil Code of Taiwan Law which
provides that: 'Even though the bill of lading has been
made out in a name, it may nevertheless be transferred
by endorsement to another person, unless endorsement is
forbidden by [the terms of] the bill of lading', see
Vankley, The Law Applied to International Commercial 
Transactions and Shipping in Taiwan p. L-146. For French
jurisdictions, see Tetley, supra fn. 5 p. 976.

206 Guest, ed. supra fn. 31 para. 18-054; S.I.A.T. v. Tradax
[1978] 2 Lloyd's Rep. 470 at 493. However, the ship's
delivery order can be a good tender according to the
agreement of the parties to a c.i.f. contract, see The 
Julia supra fn. 173 at 309 per Lord Porter.

207 Section 1(4) of the Factors Act 1889. For custom of
trade, see Section 2.4.2 supra.

208 Guest, ed. supra fn. 31 para. 18-059.
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constructive possession to that transferee. 2" Before such an

attornment, the buyer is not the owner of the goods. 210 The

buyer is entitled to sue for breach of contract or tort only

after the carrier or the shipmaster has attorned the

possession of the goods to him. Thus, a ship's delivery order

is not as good a protection for the buyer as a separate bill

of lading would be, because the possession of it gives no

cause of action against the ship unless the carrier or

shipmaster attorns to the buyer. 211 In order to overcome such

difficulties, the contract of sale may require the ship's

delivery order I to be countersigned by banker, shipbroker,

captain, or mate, if so required' .212

Although Section 2(1) of the COGSA 1992 allows the person who

has been named as the consignee in a ship's delivery order to

sue under the contract contained in, or evidenced by, the

delivery order, such a provision will not make the ship's

delivery order into a document of title. It still cannot be

transferred by endorsement or by passing of the document

itself. Moreover, a ship's delivery order or a warehouse

warrant may not become a document of title even if it

contains a phrase such as 'deliverable to A, or assignee only

2" Farina v. Home (1846) 16 M & W 119; Dublin City
Distillery v. Doherty [1914] AC 823 at 847 per Lord
Atkinson; Palmer, Bailment p. 1368.

210 E.g. a bulk cargo; see also Section 29(4), the Sale of
Goods Act 1979.

211 Per Denning LJ in Colin & Shields v. Weddel [1952] 2
Lloyd's Rep. 9 at 19.

212 Ibid.
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against this warrant duly endorsed... this warrant is the

only document issued as a legal symbol of the goods' .213

2.4.4.4 Consignment note

In multimodal transport, land consignment notes are usually

used between the inland carriers and the ocean carriers as

receipts of the goods and evidence of contract of carriage.

Even if consignment notes are used in the trade, they are not

documents of title, and the possession of such documents does

not amount to ownership of the goods stated in the

documents .214

213 Sterns v. Vickers [1923] 1 KB 78.

214 Glass and Cashmore, supra fn. 50 paras. 1.06, 1.70; cf.
Comalco v. Mogal Freight (1993) 113 Australian Law
Reports 677 at 679-680 (Aust. Fed. Ct.), where a
consignment note with the words 'To Order' was regarded
a 'bill of lading or similar document of title' within
the Australian Sea-Carriage of Goods Act 1924 (obiter).
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CKAPTER 77K2EE

OBLIGATXONS OF PERFORMANCE ANDBREACH OF CONTRACT



This chapter aims to explore carriers' obligations of

performance and breach of such obligations. It will discuss

the duties of performance at different stages of transport,

including duties to commence the journey and to deliver the

goods on time, duties to carry the goods properly (e.g.

duties of care and methods of transport) and duties in

delivery and storage. The contents of the obligations are

provided mainly by contractual terms, statutory provisions

and usage of trade.' One cannot be relieved of such

obligations merely by delegating them to another. 2 The

carriers are answerable for any negligent, fraudulent or

dishonest act on the part of their servants or agents which

occurred during the course of the employment.3

When dealing with the carriers' obligations, it is

inevitable that one considers liberty clauses, exception

clauses, relevant common law rules and statutory

provisions. These also shape the carriers' obligations of

performance by widening the carriers' liberty in

performance, or by releasing or limiting the liabilities

arising from breach of those obligations.

1	 Carter, Breach of Contract pp. 22-23.

2	 Morris v. Martin [1966] 1 QB 716 at 725.

3	 See Sections 5.1 and 5.4 infra.
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3.1 Time Element in Performance

3.1.1 Duties to commence journey on time

A breach of contract can be established by proving that the

carrier failed to perform contractual obligations on time,

or that there was an anticipatory breach of contract.4

3.1.1.1 Breach of time clause

In a contract of sale, to ship goods within an agreed time

is often contemplated as a condition by the parties to the

contract. The despatch of goods by that agreed time is

essential to enable the buyer to organise his business to

meet obligations arising in the future. 5 However, in a

contract of carriage, the time for performance would be an

intermediate term rather than a condition, 6 though it can

become a condition to the contract in accordance with

either the parties' intention, 7 the seriousness of the

breach8 or the previous judicial decisions. 9 In Glaholm v. 

4	 Carter, supra fn. 1 p. 3.

5 Bunge v. Tradax [1981] 2 All ER 513; The Osterbek
[1973] 2 Lloyd's Rep. 86; McDougall v. Aeromarine of 
Emsworth [1958] 3 All ER 431 (ship building contract).

6	 Clipsham v. Vertue (1843) 5 QE 265.

7	 Carter, supra fn. 1 pp. 98, 126.

8 Bentsen v. Taylor [1893] 2 QB 274 at 281 per Bowen LJ;
Furmston, Law of Contract p. 152; Treitel, The Law of 
Contract p. 695.

9 The Mihalis Angelos [1971] 1 QB 164 at 205 per Megaw
LJ; Nitrate Corp. of Chile v. Pansuiza Cia de 
Navegacion [1980] 1 Lloyd's Rep. 638 at 649; Freeman
v. Taylor (1831) 8 Bing 124; MacAndrew v. Chapple 
(1886) LR 1 CP 643 at 648 per Willes J.
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Hays- 0 the commencement of the voyage by a given time was

held as a condition to the charterparty. In that case, the

nature of the commodity, the market at the time of

contracting and other calculations showed that despatch on

time was very important to the success of the mercantile

adventure. 11 In addition, when time is not initially a

condition to a contract and one party has been guilty of

undue delay, another party may, by giving notice, insist

that the contract should be completed within a reasonable

time. 12

If there is a fixed date for commencing the journey, the

carrier is obliged to commence the carriage at that date

precisely. If there is no such fixed date, the carrier

might be bound only to perform that duty within a

reasonable time. 13 Nevertheless, the carrier is not

required to use extraordinary efforts or incur extra

expenses to surmount obstructions caused by the act of God,

or force majeure, etc. 14 A reasonable time must be allowed

for the carrier to commence the journey by loading the

10 (1841) 2 Man & G. 257.

11 Ibid. at 267 per Tindal CJ; Bentsen v. Taylor supra
fn. 8.

12 Parkin v. Thorold (1852) 16 Beav 59.

13 Section 14(1) of the Supply of Goods and Services Act
1982; Taylor v. G.N. Ry. (1866) LR 1 CP 385 at 387 per
Erie CJ; Hick v. Raymond & Reid [1893] AC 22 at 28;
Castlegate S S. v. Dempsey [1892] 1 QB 854 (the
reasonable time for discharging the goods).

14 Briddon v. G.N. Ry. (1858) LJ 28 Ex. 51; see also
Clause 18 of P & 0 Containers Bill.
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goods on to another vessel under such circumstances. Such a

reasonable time can be implied through any previous course

of dealing, the parties' intention or trade usage. 15 An

'expected departure date' stated in a shipping

advertisement may not be regarded as a fixed date for the

commencement of the journey if that advertisement is not an

offer but a declaration of intention. 16 However, such an

expected departure date may be regarded as a representation

which induces the other party to enter into the contract.

Thus, the carrier may have to disclose the truth when he

subsequently finds that his previous declaration is or

becomes untrue. 17 Since the word 'expected' implies

uncertainty of prospects, it may indicate a reasonable time

rather than a specific date. The carrier would not be bound

to give notice if the delay is within that reasonable time.

15 Atiyah, An Introduction of the Law of Contract p 221;
Postlethwaite v. Freeland (1880) 5 App. Cas. 599; Lyle 
v. Cardiff Corp. [1900] 2 QB 638, where the usual and
customary manner at the port of loading or discharging
were admissible for determining such a usage; Hick v. 
Raymond & Reid supra fn. 13 at 24, 29.

16 An expected departure date provided in a shipping
advertisement must be distinguished from an expected
readiness date provided in a charterparty. A shipping
advertisement is not a contract or even an offer: see
Section 2.1.1.2 supra; whereas a charterparty is the
contract itself, and that expected readiness date may
be treated as a condition to the contract if the
parties so intended: see The Mihalis Angelois supra fn.
9 at 205.

17 Davis v. London & Provincial Marine Insurance (1878) 8
Ch.D 469. However, there is no requirement that such a
representation must have become a term if the contract
has been performed, see Section 1(b), the
Misrepresentation Act 1967.
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3.1.1.2 Anticipatory breach

Under the doctrine of anticipatory breach, the carrier

should neither renounce the contract nor disable himself

from performance before the time of commencement of the

performance:18

(1) The carrier's renunciation must evince an intention

not to go with the contract and must be sufficiently

evinced to lead the cargo owners to the conclusion that the

carrier does not intend to fulfill his part of the

contract. Thus, cargo owners need to prove that the

carrier's renunciation of the contract is clear and

absolute 19

(2) The carrier's inability of performance must be

sufficiently serious to entitle the cargo owners to rescind

the contract. However, such an inability is often

prospective and its seriousness is usually uncertain, so

that it is difficult before the time is due to prove that

the carrier has disabled himself from performing.

In fact, the renunciation of contract, and the inability to

perform, are usually closely related when determining an

anticipatory breach of a multimodal transport contract. A

multimodal transport carrier is usually entitled and

obliged to perform the contract by an alternative method or

18 Universal Cargo Carriers v. Citati [1957] 2 QB 401;
The Hermosa [1982] 1 Lloyd's Rep. 570 at 572

19 Universal Cargo Carriers v. Citati ibid. at 436 per
Donaldson U.
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route. 20 It would be difficult for the cargo owners to

prove the carrier's clear and absolute refusal to perform

the contract merely because the carrier failed to adopt a

certain method to avoid the hindrance or obstruction.

Therefore, the destruction or damage of the facilities of

carriage or storage may not give cargo owners the right to

treat the contract as at an end unless they can prove that

the carrier was unwilling or unable to perform that

contract.

Moreover, an anticipatory breach will give cargo owners a

right to rescind only when its prospective effect

constitutes a substantial failure in performance. 21 In a

multimodal transport contract, the carrier's announcement

of a minor delay may not lead cargo owners to conclude that

the carrier has intended to repudiate the contract. Such a

delay may not be serious enough to deprive the cargo owners

of the whole benefit of the contract, unless the contract

has expressly so provided. 22 Furthermore, it is reasonable

to expect the cargo owners to act within a reasonable time,

i.e. at least before the time when the journey starts. The

20 E.g. Clauses 6 and 8(1) of COMBIDOC.

21 This rule is subject to many exceptions, e.g. a
deliberate breach, which amounts to fraud or evidences
an intention that the carrier will no longer intend to
go on with the contract, see Treitel, supra fn. 8 p.
758.

22 Afovos Shipping v. Pagnan [1983] 1 WLR 195 at 203 per
Lord Diplock; Photo Production v. Securicor Transport 
[1980] AC 827 at 849.

90



right to rescind will be lost by the lapse of a reasonable

time, and be relegated to the right to claim damage only.23

The whereabouts of the ship is an important factor in

determining an anticipatory breach in a charterparty. 24

However, this factor might not be an essential

consideration to establish an anticipatory breach in a

multimodal transport contract. It might not conclude in

advance that the carrier could not fulfil his duty of

performance based on a prediction that the ship could not

arrive at the loading port on time. After all, the carrier

is usually allowed to use an alternative method or another

ship to perform that contract.25

3.1.2 Delay in delivery

The liability for late performance is more likely to be

judged by a delay in delivery rather than by a late

commencement of the journey.

23 The Laconia [1977] AC 850 at 872 per Lord Wilberforce;
The Scaptrade [1981] 2 Lloyd's Rep. 435 at 430 per
Lloyd J (CA).

24 Behn v. Burness (1863) 3 B & S 751; The Mihalis 
Angelos supra fn. 9 at 205-206, where Megaw LJ treated
the phrase 'expected ready to load' as a condition on
the ground that the breach of such a term would have
produced 'serious consequences which can be treated as
going to the root of the contract or as being
fundamental'.

25 E.g. Clause 6 of COMBIDOC and Clause 4 of Sea-Land
Service Bill.
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3.1.2.1 Time for delivery

A common carrier of goods is not absolutely liable for

delay. 26 The object of the contract of carriage is mainly

to deliver the goods safely at the agreed destination.

Unless there is an express term to the contrary, the

carrier is normally entitled to adopt proper steps to avoid

contingent risk, even though such an action may lead to a

delay in delivery. 27 Such a delay can be regarded as within

a reasonable time which is implied by law. 28 The time for

delivery is usually determined by the contract. If an

express term provides a fixed date for delivery, the

carrier is under a duty to deliver the goods at that date.

Even so, it seems that the carrier can evade a breach of

such a duty by proving that the delay was caused by one of

lawful reasons. For example, the shipmaster is entitled and

'obliged' to make a reasonable deviation in order to avoid

some imminent peril (such as hostile capture) or to adopt

reasonable means to avoid damage to the goods, which may

cause a delay in delivery. 29 Normally, there is no such

fixed date, 30 thus a reasonable time for the delivery of

26 Baldwin v. L.C. & D. Ry. (1882) 9 QBD 582.

27 Kahn-Freund, The Law of Carriage by Inland Transport 
pp. 277-279.

28 Taylor v. G.N. Ry. supra fn. 13 at 388 per Byles J;
Raphael v. Pickford (1843) 5 Man & G 551 at 558 per
Tindall CJ.

29 See Mocatta, etc. Scrutton on Charterparties and Bills 
of Lading pp. 267-268.

30 E.g. Clauses 6 and 8 of COMBIDOC, which only provide
the method of delivery, compensation and other duties
but not the time for delivery.
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the goods would be allowed. 31 The length of such a

reasonable time must be determined by the surrounding

factors, e.g. the distance of transport, the mode of

conveyance, the state of the weather, the facilities

available for transportation and the state of inland

traffic, etc. 32 The carrier may discharge his liability for

a delay if he can prove that the delay was within a

reasonable time according to the above circumstances.

The liability for a delay may be released because it is

occasioned by an excepted peril which is provided either by

law or by contract. 33 For example, the bill of lading may

provide that:

'The Carrier does not undertake that the Goods
shall arrive at the port of discharge or place of
delivery at any particular ti lw or to meet any
particular market or use... ".2

However, the above clause might not release the carrier

from the liability if he fails to adopt necessary efforts

to avoid such a delay. 35 Whether or not a delay is covered

by an exception clause, and whether it goes to the root of

the contract, will depend on how the obligation defining

31 Taylor v. G.N. Ry. supra fn. 13 per Erle CJ at 387;
Raphael v. Pickford supra fn. 28.

32 Gorton, The Concept of the Common Carrier in Anglo-
American Law p. 116.

33 Carlton S.S. v. Castle Mail Packets [1898] AC 486.

34 Clause 8 of ScanDutch Bill; see also Clause 12 of
American President Lines Bill.

35 See Article 17(2) of the CMR and Article 3(2) of the
Hague-Visby Rules; see also Section 4.4.2.1 infra.
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clauses and liberty clauses are construed. 36 In MacAndrew

v. Chapple37 the ship deviated to C and arrived at E a few

days later than she would have done if she had gone there

direct. Such a deviation was allowed by a liberty clause

which provided that the ship should 'with all convenient

speed, having liberty to take an outward cargo for owner's

benefit, direct or on the way, proceed to E... ' Thus, the

delay had not gone to the root of the contract and the

charterer was not entitled to rescind that contract.

3.1.2.2 Delay at intermediate points

Under a uniform or network liability system, a multimodal

transport carrier will be solely answerable for a late

delivery no matter whether the delay is caused by himself

or by an on-carrier. On the construction of Sections 13 and

14(1) of the Supply of Goods and Services Act 1982, it

appears that the contract must be performed by the carrier

personally and within a fixed or reasonable time. Even if a

vicarious performance is allowed, the contracting carrier

still undertakes liability for any delay caused by the act

of the on-carrier. Moreover, Rule 14 of the ICC Uniform

Rules 1975 provides that multimodal transport operators are

liable to pay compensation for delay only when the stage of

transport at which the delay occurred is known, and such a

36 The Cap Palos	 [1921]	 P 458 at 471-472,	 468; Bontex
Knitting Works v. St. John's Garage 	 (1943) 60 TLR 44;
Stoljar,	 'Untimely Performance in Contract' [1955] 71
LQR 527 at 548-549.

37 Supra fn.	 9.
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liability is imposed by any mandatory rule applicable at

that stage. If the ICC Uniform Rules are adopted, it is

necessary to determine the stage at which the delay

occurred because there might be different contents of

liabilities for delay at different stages.38

Under a segmented liability system, a contracting carrier

is responsible only for any delay which occurred during the

time when the goods were in his custody. The situation

under such circumstances will be more complicated than that

under a uniform or network liability system. When the delay

at a second stage was caused by a delay at the first stage,

it has been suggested that cargo owners can sue the carrier

of the first stage whose tardiness caused the delay of

final delivery. 38 This approach can be criticised because

it might be difficult for cargo owners to prove the stage

at which the delay occurred and the cause of the delay.

Also, when the stage or the cause of the delay is unknown,

it is debatable whether cargo owners can sue the first

carrier or the connecting carrier. Even if the stage of

delay can be proven, a substantial delay at the second

stage might be caused by a holdup at the first stage.

However, the first carrier may be excused because the

holdup at the first stage was within a reasonable time or

38 Cf. Article 18(4) of the UN Multimodal Transport
Convention 1980, where the proof of the stage at which
the delay occurred is not required.

39 GrOnfors, 'Liability for Delay in Combined Transport'
[1974] 5 JMLC 483 at pp. 486-487. For liability
systems, see Section 4.2.3 infra.
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is covered by an exception clause. Under such

circumstances, cargo owners may not successfully claim

damages from the second carrier because he was not the

person to blame for that delay. It has been suggested that

the damages may not be apportioned equally between the

first and the second carriers in the absence of any

applicable custom or authoritative decisions by the

courts 40

The contracting carrier and the connecting carrier under a

segmented liability system may be regarded as several

promisors if each of them undertakes the performance of

different stage of transport. For example, Clause 5 of

American President Lines Bill of Lading provides that:

I ... The care, custody and carriage of the Goods
during any period in which a Joint Service
Connecting Carrier or its contractor or agent is
in possession of the Goods shall be the sole
responsibility of the Joint Service Connecting
Carrier... If loss or damage occurs after the
receipt of the Goods as acknowledged by this bill
of lading, the liability therefor, if any, shall
be that of the Carrier to the extent caused by
the Carrier and shall be that of a Joint Service
Connecting Carrier to the extent caused by such
connecting carrier, provided however, if it
cannot be determined in which carrier's custody
the Goods were when loss or damaged, the loss or
damage shall be deemed to have occurred while the
Goods were in the care and custody of the
Carrier.'

On the construction of the above clause, the Carrier and

the Connecting Carrier may not be regarded as joint and

several promisors, but several promisors, because the

claimant can sue only the contracting carrier, but not the

40 GrOnfors, ibid. pp. 487-488.
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connecting carrier, when the stage of loss, damage or delay

is unknown. Therefore, the common law rules as to

contribution between the joint and several promisors may

not apply to the above circumstances.41

If those carriers under a segmented liability system are

several promisors to the performance of the contract, there

are two possible ways of compensation:

(1)The claimant may sue in tort against either the

contracting carrier or the connecting carrier if he can

apportion his loss between those carriers. Under such

circumstances, there is no need for one carrier to recover

contribution from another carrier.

(2) If the claimant cannot prove that apportionment, he

may sue in contract or in tort against the contracting

carrier, who is a party to the contract. Then, it is for

the contracting carrier to recover contribution from the

connecting carrier, who is liable in respect of the same

damage (whether jointly with him or otherwise), in

accordance with Section 1 of the Civil Liability

(Contribution) Act 1978. However, Section 7(3) of the 1978

Act provides that the right to recover contribution in

accordance with Section 1 of the Act does not affect any

express or implied contractual or other right to indemnity

41 See Halsbury's Law of England vol. 9 paras. 616, 620
and 654; Dias, ed. Clerk & Lindsell on Torts paras 2-
55, 2-57 ff.; Markesinis and Deakin, Tort Law pp. 738-
739; Guest, ed. Chitty on Contracts para. 17-001 ff
and para. 29-101.
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or contribution. Therefore, the indemnity clause in the

bill of lading may still be applicable.42

3.1.2.3 Late delivery amounts to total loss

For the purposes of certainty, it would be reasonable to

presume that cargo owners need not await the delivery for

an unlimited period. 43 The cargo owners may have a right to

treat the goods as totally lost if they are not delivered

within a short period. In order to justify such a right,

the cargo owners must prove that the delay was serious

enough to defeat the object of the contract, e.g. the whole

market value of the cargo has been lost.

This gives rise to the question of how long is a delay

which is so serious that cargo owners can rescind the

contract. Under the CMR, the goods can be treated as a

total loss if they are not delivered within 30 days after

the expiry of the agreed time limit, or if there is no

agreed time limit 60 days from the time when the carrier

took over the goods. Under the COTIF/CIM such a period is

30 days after the expiry of the transit period. 44 The above

42 E.g. the second paragraph of Clause 5, American
President Lines Bill. Cf. Merryweather v. Nixon (1799)
8 Term Rep. 186. The common law rules of contribution
in that case had been abrogated by the Law Reform
(Married Women and Tortfeasors) Act 1935 which has
further been replaced by the 1978 Act.

43 Hardingham, 'The Delay Provisions of CMR' [1979] LMCLQ
193 at 194.

44 See Article 20(1) of the CMR and Articles 27, 28,
39(1) of the COTIF/CIM.
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time limits can be applied only when the dispute is

governed by the CMR or the COTIF/CIM. 45 However, in the

absence of any express terms, these time limits can provide

a reference for determining the latest date for delivery in

a multimodal transport, especially when the goods are

delivered by a carrier by road or by rail. Furthermore,

Rule 5.3 of the UNCTAD/ICC Rules for Multimodal Transport

Documents 1991 provides that, if the goods have not been

delivered `within ninety consecutive days' following the

fixed date or reasonable date for delivery, the claimant

may treat the goods as lost." There is no similar

provision in the Hague-Visby Rules, thus the common law

rules of reasonable period would apply to carriage by sea.

However, for the purposes of certainty an express term,

which provides such a period, is preferable.47

45 For the application of the CMR and the COTIF/CIM, see
Sections 6.2.2 and 6.2.3 infra.

46 For another example, see Article 5(4) of the OTT
Convention which provides 30 consecutive days after
expressly agreed date or after receiving a request for
the goods by cargo owners. For the effect of the OTT
Convention, see Section 5.2.3.1 infra.

47 See Section 7.2.2.3 infra.
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3.2 Performance of Carriage

3.2.1 Duty of care

3.2.1.1 Period of transit

It has been observed that the carrier's liability as a

carrier (but not as a warehouseman) is co-extensive in term

with transit. 48 Based on this observation, the transit will

commence from the time when the goods were delivered to the

carrier at an inland depot, even though awaiting dispatch,

because the carrier will undertake liability as a carrier

from that moment. 49 If the carrier promises to collect the

goods at the consignor's premises, the transit will start

from the time when the carrier takes over the goods at that

place, even if there is subsequent temporary storage at a

terminal.

If the goods are delivered to the carrier's terminal, there

might be a substantial time gap between the acceptance of

the goods and the commencement of the journey. It might be

argued that the period of transit does not commence until

the carrier begins to load the goods on to an inland

vehicle or a ship for the purpose of carriage. 50 This

48 Kahn-Freund, supra fn. 27 pp. 312, 321.

49 The Fantasy [1992] 1 Lloyd's Rep. 235 at 238 per
Stuart-Smith LJ (CA).

50 Based on an insurance contract Sandler v. Meredith
[1963] 2 Lloyd's Rep. 293 at 307, where the term
'transit' was defined as the time starting from the
movement of the goods; see also SCA (Freight) v. 
Gibson [1974] 2 Lloyd's Rep. 533.
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argument can be supported only when that time gap is

sufficiently long for it to be treated as an independent or

separate period, or when the contract distinguishes such a

pre-loading period from the period of transit. Under such

circumstances, the carrier might undertake a mere

warehouseman's liability, and his liability as a carrier

will start only from the time when he moves the goods for

loading onto a vehicle or vessel.

The period of the carrier's responsibility may start from

the time when the consignor picks up an empty container for

packing at his premises. This is not the period of transit

because it is just the movement of the container rather

than the movement of the goods. 51 The carrier's duty of

care and liability arising from such circumstances might

largely come from the defective condition of the container

while releasing it to the consignor. The carrier's

liability for loss or damage caused by the defective

condition of a container is mainly based on the ownership

of the container. 52 Moreover, the period of transit does

not necessarily end at the time of the completion of the

journey. 53 It may come to an end later than that because

51 Cf. Acme Transport v. Betts [1981] 1 Lloyd's Rep. 131,
where the contract of inland carriage included the
carriage of empty containers.

52 Regulation 2, Annex I, the International Convention on
Safe Containers 1972; for a clause regulating the
safety of containers, see Section 7.3.5 infra.

53 Hepburn v. Tomlinson [1966] AC 451, where the goods
were still in transit when they were stolen from a
depot before unloading from a van.
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the carrier must keep the goods at a terminal for a

reasonable time awaiting the final delivery. Only after a

reasonable time of warehousing has elapsed and the

consignee fails to take delivery of the goods, will the

period of transit cease: then the carrier will undertake

the duty only as an involuntary bailee.54

3.2.1.2 Standard of care

Carriers are obliged to perform their service with

reasonable care and skill under Sections 13, 14 and 15 of

the Supply of Goods and Services Act 1982. Also, Article

3(2) of the Hague or Hague-Visby Rules provides that:55

'the carrier shall properly and carefully load,
handle, stow, carry, care for, and discharge the
goods carried.'

The words 'properly and carefully' imply that the carrier

must perform the above obligations according to the general

practice of carriage by sea, and adopt a safe system in

light of all the knowledge which he has, or ought to have,

54 For the liabilities relating to warehousing and
involuntary bailment, see Section 3.5.3 infra.

55 There is no parallel provision in the CMR and the
COTIF/CIM in this respect. Nevertheless, this Article
can apply to inland carriage if the Hague or Hague-
Visby Rules are incorporated to govern the whole
contract.
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in handling the goods. % However, if the carrier can prove

that he had no reason to be aware of any special

requirements for the carriage of particular goods, there is

no breach of contract for his failure to adopt such

action. 57 In an FCL shipment, the container itself

represents the outer packing of the goods: the carrier's

duty to carry and handle the goods properly and carefully

may include the duty of dealing with any outer defects of

the container.

The standard of care cannot be lessened because of a

reduction of freight charges. 58 However, an increase of

freight charges for dangerous or perishable goods may imply

that the carrier will undertake a higher standard of

56 Albacora v. Westcott & Laurance Line [1966] 2 Lloyd's
Rep. 53 at 58, 64; Renton v. Palmyra [1957] AC 149 at
166; The Sargasso [1994] 1 Lloyd's Rep. 412 at 415
(QB). See also a Canadian case The Crumant [1973] 2
Lloyd's Rep. 531 (Canada Fed. Ct.), where the carrier
was obliged to stow the goods properly as required by
Article 3(2) of the Hague Rules, and an American case
The Finn Forest [1975] 2 Lloyd's Rep. 92 (US Eastern
Dist. Ct. NY), where the carrier was liable for the
improper stowage of the goods.

57 Albacora v. Westcott & Laurance Line ibid. For the
carrier's right as to the disposal and indemnity
arising from the carriage of dangerous goods, see
Article 4(6) of the Hague-Visby Rules and Section
7.5.2 infra.

58 Coughlin v. Gillison [1899] 1 QB 145 at 149. Cf.
Manchester, Sheffield. & L. Ry, v. Brown (1883) 8 App.
Cas. 703, where a reduction of freight charges to one-
fifth of the ordinary rate together with an exception
clause indicated the shipper's consent to that
exception. However, the incorporation of exception
clauses must be distinguished from the duty of care.
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care. 59 The carriage of dangerous or perishable goods

normally requires special equipment and skilled manpower as

provided by the law or the regulations of the place of

performance." Moreover, Article 18(4) of the CMR provides

that the carrier must prove that he has taken all steps

with respect to the choice, maintenance and use of such

equipment in the carriage of perishable goods, in order to

be able to rely on the special defences provided in Article

17(4) of the CMR. Similarly, the carriage under an ad

valorem contract might imply a higher standard of care.61

3.2.2 Seaworthiness and safe containers

3.2.2.1 Seaworthiness

At common law, it has been agreed that the undertaking of

seaworthiness is an intermediate term, and the breach of

such an undertaking may not always entitle cargo owners to

59 See Clause 19 of P & 0 Containers Bill, Clause 18 of
COMBIDOC and Clause 4 of FIATA's FBL.

60 E.g. the Road Traffic (Carriage of Dangerous
Substances in Package, etc.) Regulations 1986; the
Road Traffic (Carriage of Explosives) Regulations 1989
and the Merchant Shipping (Dangerous Goods and Marine
Pollutants) Regulations 1990.

61 Article 24, the CMR and Article 4(5) (a), the Hague-
Visby Rules. See also Clause 7(3) of P & 0 Containers
Bill. Cf. Wyld v. Dickford (1841) 8 M & W 443, where
the carrier could limit his liability by special
contract because the cargo owner did not pay higher
freight charges for the carriage of valuable goods;
Batson v. Donovan (1820) 4 B & Aid 21, where the
shipper did not declare the cargo value, thus the
carrier did not commit a gross negligence and could
rely on the liability limitation clause.
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repudiate the contract. 62 The duty in providing a seaworthy

ship is in two parts. First, the shipowner must personally

exercise reasonable care and will be liable for his own act

or negligence. Second, the shipowner is obliged to

supervise any work which he delegates to an agent or

independent contractor.

Article 3(1) of the Hague or Hague-Visby Rules provides

that the shipowner should be bound, before and at the

beginning of the voyage, to exercise due diligence in

making the ship seaworthy. Thus, though the work can be

delegated, the duty to exercise due diligence is non-

delegable. The shipowner will be vicariously liable for any

act or negligence on the part of his agent or any

independent contractor who undertook the work on the

shipowner's behalf." The shipowner does not discharge his

burden of proof that due diligence had been exercised by

showing that he engaged competent experts to perform and

62 Hongkong Fir Shipping v. Kawasaki Kisen Kaisha [1962]
2 QB 26 at 71 per Diplock U.

63 The Nicholas H [1994] 1 Lloyd's Rep. 492 at 498, 499
(CA), where it was the shipowner but not the ship
classification society who owed duty of care to the
cargo owners; Jolowicz, 'Independent Contractor'
[1960] CUJ 17 at 20; Villareal, 'The Concept of Due
Diligence in Maritime Law' [1971] 2 JMLC 763 at 769;
see also Section 5.4.3 infra.
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supervise the task of making the ship seaworthy. 64 However,

the shipowner may prima facie discharge his liability for

unseaworthiness if he can prove that he has exercised due

diligence in appointing a reputed, competent surveyor to

fulfil the inspection unless there is strong evidence to

the contrary. 65 Furthermore, Article 3(1) is an overriding

provision and the shipowner is not entitled to involve the

exceptions and indemnity under Articles 4(2) and 4(6) if he

.was in breach of his obligations under Article 3(1) 66 If

the ship is afterwards damaged by an excepted peril, the

shipowner must repair it or stop the voyage. The shipowner

ought not to proceed with the ship in an unseaworthy

condition from a refugee port.67

The effect of a refrigeration clause, which attempts to

exempt the carrier from liability for the defective

functioning of refrigerating plant, must be subject to

Articles 3(1) (c) and 3(2) of the Hague or Hague-Visby

64 The Muncaster Castle [1961] 1 Lloyd's Rep. 57, where
the shipowner was liable for damage caused by the
negligence of independent contractors employed by him,
even though he did not posses sufficient expertise to
exercise any real control over them; Mocatta, etc.
supra fn. 29 p. 435. Cf. The Antigoni [1991] 1 Lloyd's
Rep. 209, where the shipowner failed to prove due
diligence.

65 The Amstelslot [1963] 2 Lloyd's Rep. 223 (HL); see
also The Muncaster Castle ibid at 82.

66 The Fiona [1994] 2 Lloyd's Rep. 506 (CA). Cf. Section
31 of the Merchant Shipping Act 1988 under which the
carriers are liable under public or criminal law if
they fail to secure that the ship is operated in a
safe manner: see The Safe Carrier [1994] 1 Lloyd's
Rep. 589 (HL).

67 Worms v. Storey (1855) 11 Ex 427 at 430.
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Rules. 68 Such a clause may be nullified by Article 3(8) of

the Rules if the carrier cannot prove that he has exercised

due diligence in making the refrigerating plant suitable

for preserving the goods. 69 An inspection certificate

issued at a loading port by a representative of a

Classification Society may evidence that the carrier has

exercised such diligence, but is not always conclusive."

The carrier may be required to prove further his compliance

with the above statutory provisions or any relevant common

law rules.

3.2.2.2 Safety of containers

The fact that the shipper packs containers will not release

the carrier from the obligation of making sure that his own

containers are fit and suitable for the carriage.71

According to Regulation 2, Annex I, of the International

Convention on Safe Containers 1972, 72 the owner of the

containers shall be responsible for maintaining them in

safe condition. The carrier, as the owner of the

68 For an example of a refrigeration clause, see Clause
22(2) of ScanDutch Bill.

69 For similar provision on carriage by road, see
Articles 18(3) and 41 of the CMR.

70 UNCTAD, Bills of Lading p. 50; see also Section 7.3.5
infra.

71 The Red Jacket [1978] 1 Lloyd's Rep. 300; Lloyd's of
London Press, Modern Liner Contracts pp. 39-40. For
apparent condition of containers, see Section 2.2.1
supra.

72 I.e. the Freight Containers (Safety Convention)
Regulations 1984 which ratify the 1972 Convention.
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containers, is obliged to maintain and inspect the

containers periodically to ensure that they are strong

enough for repeated use. 73 Even if such containers are

owned by a leasing company, the carrier (as a lessee) must

also undertake the same responsibility. 74 The above

mandatory obligations must be performed by a skilled,

qualified technician and cannot be relieved by an exception

clause. If containers provided by the carrier are regarded

as ship's equipment, such an exception clause may also be

nullified by Article 3(8) of the Hague-Visby Rules.75

Article 17(3) of the CMR imposes on a road carrier a

liability for the defective condition of the vehicle used,

no matter whether the vehicle is owned by him or hired.76

This provision, however, cannot apply to the defective

condition of containers. The 'vehicles' defined by Article

1(2) of the CMR are wheeled vehicles, e.g. motor vehicles,

articulated vehicles, trailers or semi-trailers.77

Containers are clearly outside the scope of this

definition. Therefore, the carrier's duty in providing safe

73 Regulation 2, the Freight Containers (Safe Convention)
Regulations 1984.

74 Ibid. Regulation 4.

75 See Sections 2.2.1.3 and 3.2.2.1 supra.

76 However, the carrier by road is entitled to the
defences provided by Article 17(4) of the CMR even if
there is a defective condition of the vehicle used by
him, see O.L.G. Hamburg 27.10.88 and Clarke,
International Carriage of Goods by Road: CMR pp. 394-
395.

Loewe, 'Commentary on the CMR' [1976] 11 ETL 311 at
320-322.

77
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containers for carriage by road will be regulated by the

International Convention on Safe Containers 1972, 78 but not

by the CMR even if the carriage by road is governed by the

CMR.

3.2.3 Frustration

3.2.3.1 Frustration of adventure

To construe the frustration of the adventure of a contract,

there must be a supervening event which: (1) is an

unforeseeable circumstance that the parties have not

expected to occur; 79 (2) arises without default on the part

of either party; 80 and (3) renders the performance of the

contract impossible. 81 In time charter cases, for

determining a frustration it is necessary to compare the

probable length of the total deprivation of the use of the

chartered ship with the unexpired duration of the

charterparty. 82 Such a rule may not completely apply to

multimodal transport contracts whose main object is to

78 I.e. the Freight Containers (Safety Convention)
Regulations 1984 which ratify the 1972 Convention.
Thus, if the contract is governed by English law, the
1984 Regulations would apply even if the parties have
not voluntarily incorporated the 1972 Convention into
their contract.

79 Tatem v. Gamboa [1939] 1 KB 132 at 139.

80 Bank Line v. Arthur Capel [1919] AC 435.

81 Jackson v. Union Marine Insurance (1874) LR 10 CP 125
at 142-143; The Wenjiang (No. 2) [1983] 1 Lloyd's Rep.
400 at 408; The Evia (No. 2) [1983] AC 736.

82 Bank Line v. Arthur Capel supra fn. 80; Pioneer
Shipping v. B.T.P. Tioxide [1982] AC 724.
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deliver the goods to the right person at the right place,

rather than to make use of the whole ship. Mere delay in

transit or delivery may not necessarily constitute a

frustration in a multimodal transport contract. Also, a

multimodal transport carrier is usually entitled to use an

alternative route or means to perform the contract, thus he

must also undertake to make necessary efforts to avoid

hindrance, delay or difficulty in the performance. 83 In the

absence of the proof of such efforts, the carrier may not

successfully claim that the contract has been frustrated.

A delay can frustrate the contract and may discharge both

parties from obligations of further performance if:

(1) both parties are not responsible for that delay, e.g. a

delay due to sea perils, a prolonged strike or obstruction

of route; and (2) the delay is so long as to put the

commercial speculation at an end. 84 However, if the route

and method of performance have not been specified, the mere

impossibility of performing one of the transport methods

will not frustrate the whole contract.85

83 E.g. Clause 8(1) of COMBIDOC, Clause 20 of ScanDutch
Bill and Clause 18 of P & 0 Containers Bill.

84 Geipel v. Smith (1872) LR 7 QB 404; Jackson v. Union
Marine Insurance supra fn. 81; Pioneer Shipping v. 
B.T.P. Tioxide supra fn. 82.

85 The Eugenia [1964] 2 QB 226, where the blockade of the
Suez Canal only made the performance more difficult
but not impossible, because the ship could go via the
Cape, which would not result in a fundamental
difference to the carriage.
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The Law Reform (Frustrated Contracts) Act 1943 is not

significant in the determination of the carrier's liability

in a multimodal transport contract. First, the Act does not

apply to any charterparty (except a time charter or a

charter by demise) or any contract for the carriage of

goods by sea." Therefore, most multimodal transport

contracts are not within the scope of the 1943 Act. Second,

if inland carriage and storage are indivisible parts of the

multimodal transport contract and freight charges prepaid

or payable at the destination are paid on an all-in basis,

it would be unreasonable to presume that the inland

carriage and storage must be governed separately by the

1943 Act. Third, even if the Act can be applied to an

inland operation or a road/rail multimodal transport, its

effect is limited to the settlement for freight charges,

which matters little to the carrier's liability except in

the situation when the carrier wrongly exercises his lien

on goods for freight charges involved in a frustration.

3.2.3.2 Physical destruction of subject matter or

facilities

If the subject matter of a contract or the facilities of

transport (e.g. the cargo, ship or inland vehicle) are

destroyed by a supervening event, the performance of the

contract may be frustrated. 87 However, if no specific cargo

86 Section 2(5) of the Act.

87 Taylor v. Caldwell (1863) 3 B & S 826; Appleby v. 
Myers (1867) LR 2 CP 651.
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has been nominated and a substituted cargo is obtainable,

or if the cargo is not wholly destroyed, the plea of

frustration may fail. 88 Moreover, the carrier must prove

that no other means of transport or facilities could be

used for the performance in order to establish a

frustration.

3.2.3.3 Subsequent legal changes

Though the performance of the contract might be frustrated

because of a subsequent legal change, a frustration cannot

be established when: (1) the performance becomes only

difficult (but not impossible) after hostilities have

occurred in the country of origin of the goods; 89 (2) the

legal change affects only the specific method of

performance, which is not a matter of concern to both

parties; 90 or (3) the event or legal change is excused by a

contractual term, such as a war risk clause.91

88 Aaby's Rederi v. Lep  (1948) 81 Ll. L.Rep. 465.

89 Per Denman J in Jacobs v. Credit Lyonnais (1884) 12
QBD 589 at 597 (a sale contract).

90 On the principle of Blackburn Bobbin v, T.W. Allen
[1918] 2 KB 467, where a sale contract was not
frustrated by an outbreak of war because no specific
method for the transport of timber from Finland had
been provided.

91 The Safeer [1994] 1 Lloyd's Rep. 637 at 643-644 (QB)
(Iraqi invasion of Kuwait).
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3.3 Route and Method of Carriage

3.3.1 Route and method

The route and method of transport may be defined by express

contractual terms. 92 If no express terms are provided, a

usual and customary route or method must be adopted. The

courts must consider what is the agreed or usual route and

how far the carrier can deviate according to the

surrounding circumstances (e.g. a liberty clause and custom

of trade) 93 and statutory provisions.94

The effect of a liberty clause will also be controlled by

the following common law rules:

(1)The phrase 'liberty to call at any ports in any

order' may not allow the carrier to call at any port in the

world, but rather those ports which are on the course of

the named voyage.95

(2)The phrase 'the carrier may use any means of carriage

whatsoever' must be limited to the Mode of transport which

92 Glynn v. Margetson [1893] AC 351; Morrison v. Shaw
[1916] 2 KB 783; Gibaud v. G.E. Ry. [1921] 2 KB 426 at
435 per Scrutton LJ (an inland carriage). For the
usual form of liberty clause see Clause 6(1) of
COMBIDOC, Clause 17(1) of P & 0 Containers Bill and
Clause 20(1) of Yangming Marine Transport Bill.

93 Glynn v. Margetson ibid. at 355; Connolly Shaw v. Det
Nordenfjeldske (1934) 49 Ll. L.Rep. 183.

94 E.g. Article 4(4), Schedule, the COGSA 1971.

95 Leduc v. Ward (1888) 20 QED 475 at 482; Thiess v. 
Australia SS [1955] 1 Lloyd's Rep. 459 (Aust. Sup. Ct.
NSW).
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does not defeat the object of the contract. 96 The main

object of a contract of carriage is to allow the buyer or

other party to re-sell or make use of the goods at the

destination. Thus, a sufficiently long delay of the

carriage may cause a substantial loss of the market value

of the goods and amount to a deviation. Nevertheless, a

delay of three days in comparison with 22 days of total

journey may not be regarded as a deviation.97

(3) A liberty clause must be subject to strict

construction. 98 It cannot be construed so widely as to

cover the situations when the carrier fails to exercise due

diligence to avoid an unreasonable deviation. A retention

of goods at any intermediate port for an unreasonably long

time might not be within the scope of the liberty to

tranship, but amount to the abandonment of the journey.99

Nevertheless, a liberty clause which provides that the

carrier has 'liberty to tranship' may not be invalidated by

Article 3(8) of the Hague or Hague-Visby Rules. 100 The

clause must also be construed with other clauses as a whole

in order to determine if the carrier was in breach of the

96 Leduc v. Ward ibid.; Foreman v. Federal S.N. [1928] 2
KB 424 at 431 per Wright J; Connolly Shaw v. Det 
Nordenfjeldske supra fn. 93; Hadji Ali Akbar v. Anglo-
Arabian & Persian S.S. (1906) 11 Com. Cas. 219; Glynn
v. Margetson supra fn. 92; The Ardennes [1951] 1 KB 55
at 58.

97 Connolly Shaw v. Det Nordefjelkske supra fn. 93.

98 Cunard S.S. v. Buerger [1927] AC 1 at 10 per Lord
Sumner.

99 Ibid. at 6 per Lord Sumner.

100 Marcelino Gonzalez y Cia v. James Nourse [1936] 1 KB
565.
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contract. 101 Also, the carrier must prove that such a

liberty clause would come into operation under the

circumstances in order to avoid the commitment of any

deviation. 102

3.3.2 Deviation

The nature of deviation is not a matter of the increase of

risk. If it were it would be a matter which could be

settled by an additional premium paid by the carrier or the

cargo owner to his insurer to cover that risk. Instead, it

is a matter of departure from the agreed route and method

of transport.

3.3.2.1 Geographic deviation

The common law rules of deviation established for carriage

by sea may apply to an inland carriage subject to certain

modifications based on the nature of inland carriage.103

For example, inland carriers are supposed to possess a more

flexible right in choosing the route of carriage unless

there is an express term to the contrary. The goods may be

carried by an inland carrier on as long and circuitous a

101 The Product Star [1991] 2 Lloyd's Rep. 468 at 478-479
(QE).

102 Cunard S.S. v. Buerger supra fn. 98 at 9 per Lord
Sumner.

103 London & North Western Ry. v. Neilson [1922] 2 AC 263
at 273 per Lord Atkinson; Mallett v. G.E. Ry. [1899] 1
QB 309; Clarke, 'Fundamental Breach of Charter-
parties' [1978] LMCLQ 472.
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route as he pleases if no loss or damage was caused by such

a departure and no specific route has been provided.'"

Moreover, it would be reasonable to allow a lorry driver to

leave the direct or customary route in order to find food

or rest, which is within the scope of his employment;105

whereas, carriers by sea are obliged to provide sufficient

supplies and crew on board.

An involuntary deviation resulting from an error in

navigation and misjudgment by the shipmaster may not

constitute a deviation)-06 Both of them can be the

exceptions provided by Article 4(2) (a) of the Hague or

Hague-Visby Rules, whereas an unjustifiable deviation will

deprive the carrier from relying on those statutory and

contractual exceptions.'" However, these factors do not

necessarily imply that deviation must be voluntary. Nor

does the deviation need to be a deliberate or authorised

act (if it was committed by the carrier's servants or

agents).

(1) Voluntary act. The determining factor for an

unjustifiable deviation rests not on a voluntary act, but

on whether or not that act goes to the root of the

contract. An involuntary act or mistake can result in a

104 Kahn-Freund, supra fn. 27 p. 285.

105 Sandler v. Meredith supra fn. 50 at 307; Colverd v. 
Anglo Overseas Transport [1961] 2 Lloyd's Rep. 352 at
363.

106 Rio Tinto v. Seed Shipping (1926) 24 Ll. L.Rep. 316;
Tetley, Marine Cargo Claims p. 113

107 Stag Line V. Foscola, Mango [1932] AC 328.
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deviation because of a departure from the agreed route

which goes to the root of the contract, but not because of

the voluntary nature of the act.108

(2) Deliberate act. 'Deliberate' means 'considered or

planned in advance with a full awareness of everything

involved' 109 The lack of deliberation does not necessarily

prevent the carrier from being liable for deviation. 11° The

fact that a breach is committed by a deliberate act might

be relevant in determining the carrier's liability because

the parties might never have contemplated that a deliberate

breach will be excused. 111 However, no deviation can be

construed when a deliberate act does not go to the root of

the contract. 112

(3) Authorised act. The carrier is answerable for an

unjustifiable deviation committed by his servants or agents

even if he has never authorised them to deviate. Thus, a

108 Hain S.S. v. Tate & Lyle (1936) 41 Corn. Cas. 350 (HL),
where the ship deviated voluntarily but not
deliberately; London & North Western Ry. v. Neilson
supra fn. 103, where the railway company departed from
the agreed route by mistake. Cf. Kish v. Taylor [1912]
AC 604, where a deviation was thought to be
justifiable as it was necessary in order to repair
original unseaworthiness at a port of refuge.

109 The American Heritage Dictionary (2nd College Edition)
at 378.

110 Hain S.S. v. Tate & Lyle supra fn. 108.

111 Alexander v. Railway Executive [1951] 2 KB 882. For
wrong delivery by a deliberate act, see Section 3.4.2
infra.

112 Colinvaux, Carver's Carriage by Sea paras. 281, 288.

117



lorry driver's departure from a main road for his personal
reasons can be a deviation.]-]-3

3.3.2.2 Quasi-deviation

Deck stowage

The Hague or Hague-Visby Rules will not apply to a contract

of carriage by sea if there is a deck-stowage statement in

the bill of lading and the goods are actually carried on

deck. 114 However, a liberty clause for deck stowage is not
such a deck-stowage statement. ]-'5 The traditional rule that
deck-stowage is a quasi-deviation needs to be revised in

accordance with the recent development of container

transport. ]-]-6 That is, the carrier may be entitled to carry
the goods on deck according to an agreement, ]-]-7 the

	.........

113 For vicarious performance, see Chapter 5 infra.
114 Article 1(c), the Hague or Hague-Visby Rules. For a

clause excluding the carrier's liability for the loss
of, or damage to, the goods which are loaded on deck,
see Section 7.3.2 infra.

115 Svenska Traktor v. Maritime Agencies [1953] 2 QB 295.
116 cm' , ' Uniformity of the Law of the Carriage of Goods

by Sea in the Nineteen Nineties' [1990] IL DIRITTO
MARITTIMO 812 at 825-827.

117 E.g. Clause 15 of P & 0 Containers Bill which may
evidence the above agreement if other conditions are
satisfied. See also a Canadian case Consumers Glass v. 
Farrell Lines [1986] AMC 443 (Canada Sup. Ct.
Ontario). For a suggested clause, see Section 7.3.2
infra.
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requirements of mandatory rules or incorporated law]-18 and

the usage of a particular trade.119

Whether or not deck stowage is allowed usually depends on

the condition of the ship. 120 If a ship is built for

carrying containers on deck, the shippers are presumed to

have acknowledged the custom that the containers might be

so carried. 121 However, deck stowage would be a deviation

if the containers were carried by a conventional ship, 122

or a non-containerised cargo was carried by a container

ship. 123 If the carrier has accepted containerised goods

together with an under-deck stowage instruction, there will

be a special contract which would override the above custom

of trade. 124

118 E.g. a compulsory deck carriage for hazardous or
dangerous goods, see LUddeke and Johnson, A Guide to
the Hamburg Rules p. 19.

119 See also Article 9(1), the Hamburg Rules.

120 Colinvaux, supra fn. 112 paras. 1136-1139.

121 The Mormacvega [1974] 1 Lloyd's Rep. 296 (US Ct. of
App. 2nd Cir.).

122 The Hong Kong Producer [1969] 2 Lloyd's Rep. 536 (US
Ct. of App. 2nd Cir.).

123 E.g. The Chanda [1989] 2 Lloyd's Rep. 494 at 505 per
Hirst J, where a delicate machinery was damaged when
it was carried on deck. The rationale of this decision
was based, not on any substantive rule of law, but on
the contractual intention.

124 The Nea Tyhi [1982] 1 Lloyd's Rep. 606, where the bill
of lading contained an under deck statement; Evans v. 
Andrea Merzario [1976] 2 All ER 930, where there was
an oral promise to stow the container under deck.

119



Other method of performance

If the change of the mode of transport makes the contract

fundamentally different from the contemplated one, there

would be a deviation. 125 However, the carrier's failure to

handle, stow, care for and deliver the goods properly and

carefully may not constitute a deviation. 126 A quasi-

deviation can be established only when the carrier fails to

comply with the method of performance which has been

clearly classified as a condition to the contract, either

by law or by the parties' intention. For example:

(1)The carrier sub-contracts the performance without the

consent of the shipper.127

(2)At the warehousing stage, the carrier stores goods at

a place other than the agreed or usual one.128

(3)The carrier delivers the goods to someone else who,

to his knowledge, is not entitled to receive them.129

125 Gunyon v. S.E. & C. Ry. [1915] 2 KB 370, where fruits
were carried by a cargo train rather than by a
passenger train as contemplated. Under such a
circumstance, a so-called 'four corners rule' will
come into operation, se 0 Sleat v. Faqg (1822) 5 B & A
342; Gibaud v. G.E. Ry  supra fn. 92 at 435.

126 See also an American case Sedco v. S.S. Strathewe 
[1986] AMC 280 (US Ct. of App. 2nd Cir.).

127 Garnham, Harris & Elton v. Alfred W. Ellis [1967] 2
All ER 940; also on the principle of Davies v. Collins 
[1945] 1 All ER 247, where the bailment contract was
intended to be performed personally.

128 Lilley v. Doubleday (1881) 7 QBD 510; Woolf v. Collis 
Removal Services [1948] 1 KB 11 at 15; Edwards v. 
Newland [1950] 2 KB 534.

129 Per Lord Denning in Sze Hai Tong Bank v. Rambler Cycle
[1959] AC 576 at 586-587; Suisse Atlantique v. 
Rotterdamsche [1967] 1 AC 361 at 432.
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(4) A lorry driver leaves the lorry with goods unattended

for a while rather than delivering them immediately as per

the agreement.'"

3.3.2.3 Consequences of deviation

When the contract has been rescinded on the ground of

deviation, the date from which the termination took effect

and whether or not the parties intended that the exception

clause should apply to the deviating journey, are often

questioned. The ordinary rule is that all the terms of the

contract remain in full force until the date of the

acceptance of the repudiation. 131 However, in Thorley v. 

Orchis and Internationale Guano v. MacAndrew 132 it was

thought that the contract was displaced from the beginning

of the voyage)-33 The latter view seemed to have been

supported, or at least not overruled, in Hain v. Tate &

1" Bontex Knitting Works v. St. John's Garage supra fn.
36

131 Hirji Mulji v. Cheong Yue [1926] AC 497 at 510 per
Lord Sumner (a case of frustration of charterparty);
see also Wilson, Carriage of Goods by Sea at p. 25.

132 [1907] 1 KB 660 at 667, 669 and [1909] 2 KB 360 at 367
per Pickford J.

133 In the above two cases, the ships deviated at the
beginning of their voyages. However, it seems open to
argument that the contract should not be displaced
until the moment of deviation: see [1909] 2 KB 360 at
365-366, Todd, 'Cases and Material on Bills of Lading
pp. 280, 282 and Baughen, 'Does Deviation Still
Matter?' [1991] LMCLQ 70 at 71
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Lyle 134 To consider such an issue, two factors must be

taken into account:

(1) Historical background. The traditional viewpoint of

the concept of deviation was based on the protection of an

innocent party. The carrier's departure from the

contemplated journey may not be considered as having

performed his part of the contract. It follows that the

terms which were entered into on the basis of the original

adventure cannot apply to the deviating journey, or even to

the pre-deviating journey, because the contract has become

something fundamentally different from the original one.135

Therefore, the carrier's liability after committing a

deviation should not be determined by the original

contract.

(2) The parties' intention. The traditional viewpoint is

now modified: that is, some contractual terms may be

applied after a deviation or fundamental breach according

to the parties' intention. It has been observed that:

134 [1936] 2 All ER 597 at 600 per Lord Atkin (such an
issue did not arise for decision in that case).

135 Thorley v. Orchis supra fn. 132 at 669 per Fletcher
Moulton LJ; Suisse Atlantique v. Rotterdamsche supra
fn. 129 at 433-434 per Lord Wilberforce; Hain v. Tate
& Lyle [1936] 2 All ER 597 at 607-608 per Lord Wright
MR.
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'Such protection [of consumers by the rule of
law] is no longer required after the Unfair
Contract Terms Act 1977. So far as the commercial
world is concerned, a reversion to a strict
application of the construction approach would
leave them free to negotiate their owq contracts
and allocate risks as they see fit.'1'6

The rule of construction approach in Photo Production v. 

Securicor, 137 which abolished the rule of law approach,

appears reasonable in solving the difficulties in modern

commercial practice. Under such a rule, the courts will

consider the terms in the contract, e.g. the liberty clause

and exception clause, in order to determine the parties'

intention as to the application of those terms after a

deviation. 138 In many instances, the parties may not intend

that the entire contractual terms should be abolished after

the acceptance of repudiation. In practice, the innocent

party (e.g. the consignee) is often unaware of the fact of

deviation until the end of the voyage, thus the contract

may have been substantially performed before the time when

that innocent party can elect to repudiate the contract)-39

The contract may remain in force up to the time of

repudiation. Even if the innocent party has elected to

treat the contract as at an end, certain terms may still be

136	 •Wilson, supra fn. 131 p. 23.

137 Supra fn. 22.

138 Based on the certain rules of construction, e.g.
contra preferentem, the innocent party's right can
still be protected: see Sections 2.1.2.2 supra and 4.3
infra.

139 See UGS Finance v. National Mortgage Bank of Greece 
[1964] 1 Lloyd's Rep. 446 at 450 per Lord Denning and
Suisse Atlanti que v. Rotterdamsche supra fn. 129 at
405 per Lord Upjohn.
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alive.140 Therefore, the carrier may still be entitled to

reasonable freight charges or other expenses according to

the contractual terms, or on a quantum meruit basis.141

If a multimodal transport contract is an indivisible one,

cargo owners might be entitled to repudiate the whole

contract when the carrier has committed an unjustifiable

deviation at the first stage of transport. 142 However, the

results might be different if the contract is a divisible

one, where a deviation at the first stage might not give

cargo owners the right to rescind the separate contract of

other stages. Whether or not the contract is a divisible

one is a matter of the construction of the parties'

intention. The adoption of a segmented liability system is

one evidence of such an intention, but is not conclusive.

Other clauses are also relevant for this purpose.143

140 E.g. Hirji Mulji v. Cheong Yue supra fn. 131 at 510,
where Lord Sumner thought that the contract 'remains
alive for the purpose of vindicating rights already
acquired under it on either side'.

141 Thiess v. Australian SS supra fn. 95 at 464 (Aust.
Sup. Ct, NSW), under which a shipping receipt provided
that 'The condition, terms and stipulations herein
contained shall not be displaced nor shall the Company
lose the benefit of the said terms and stipulations by
reason of any deviation on the part of the ship or any
over-carriage of the goods'. See also Hain v. Tate &
Lyle supra fn. 134 at 608 per Lord wright MR.

142 By reference to a consecutive voyage charter case: Cie
Primera de Navagaziona v. Cia Arrendataria de 
Monopolio de Petroleos [1940] 1 KB 362.

143 E.g. Clause 4 of Yangming Line Bill (Sub-contracting
clause); Clauses 10, 11 of FIATA's FBL (Liability of
Servants and other Persons clause and Method and Route
of Transportation clause); Clauses 5 and 11 of
American President Lines Bill (Joint Service Carriage
clause and Transhipment clause).
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A carrier who has committed an unjustifiable deviation may

lose the benefits of contractual and statutory exceptions,

even if the deviation has not caused, or has not increased

the risk of, the loss)-44 However, it is suggested that the

carrier is still entitled to time limitation and liability

limitation provided by the Hague or Hague-Visby Rules after

committing a deviation. 145 According to Articles 3(6) and

4(5) (a) of the Hague or Hague-Visby Rules, the time

limitation and liability limitation provided by the Rules

should apply 'in any event' and 'whatsoever'. If the Hague

or Hague-Visby Rules have mandatory effect upon the

dispute, the carrier can still rely on the time limitation

and liability limitation provided by the above provisions

after a deviation. 146 On the other hand, some positive

obligations, such as freight charges and demurrage which

are outside the scope of the Hague-Visby Rules, may not be

relied on by the carrier after a deviation. 147 Moreover,

the enactment of the Hague-Visby Rules as the force of law

144 Per O'Connor J in Mitchell v. Ealing London Borough
Council [1979] QB 1; Thorley v. Orchis S.S. supra fn.
132; Morrison v. Shaw supra fn. 92; Stag Line v. 
Foscolo, Mango [1932] AC 328; Mocatta, etc. supra fn.
29 p. 207.

145 Cf. Photo Production v. Securicor Transport supra fn.
22 at 842 and 849, where Lord Wilberforce and Lord
Diplock held that the contractual limitation
provisions could be valid after a fundamental breach
because they regulated secondary obligations, e.g. the
compensation of the breach.

146 mocatta, etc. supra fn. 29 p. 453. For an opposite
viewpoint, see Colinvaux, supra fn. 112 para. 550.

147 See Baughen, supra fn. 132 at 95.
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concerns a major change of legislation. Also, the potential

risk arising from the exceptions is more difficult to pre-

estimate than that arising from the time limitation and the

liability limitation. 148 In the absence of an express

phrase 'in any event', the exceptions provided in Article

4(2) might not apply to the situation when the carriers

deviate from the agreed route and step outside the four

corners of the contract of carriage which is governed by

the Hague-Visby Rules.

Under American law, it appears that the carrier can also

rely on statutory liability limitation after committing a

deviation on the grounds that such a limitation has its

historic background in the allocation of the risk between

the parties. Thus, it will not be affected by a

deviation. 149 Nonetheless, if the Hague or Hague-Visby

Rules are incorporated into the contract with only a

contractual effect upon the dispute (e.g. a deviation

during an inland carriage), it is clear that the carrier

may not incorporate such a law to protect his unjustifiable

deviation. 150

It might be suggested that, for the purposes of

harmonisation and uniformity of law in international trade,

148 See Section 7.2 infra.

149 The Ocean Liberty [1953] 1 Lloyd's Rep. 38 at 48 (US
Ct. of App. 4th Cir.); Articulos v. M.V. Aragua [1987]
AMC 2087 (US Ct. of App. 5th Cir.).

150 Mocatta, etc. supra fn. 29 p. 453. For the effect of
incorporated law, see Section 6.2.3 infra.
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inland carriers should have the same rights as ocean

carriers after a deviation. 151 Therefore, they can rely on

the limitation provisions in the CMR or the COTIF/CIM. This

suggestion is debatable. In the absence of the phrase 'in

any event' or 'whatsoever' in the CMR or the COTIF/CIM,152

it might be better to follow the orthodox common law rule

that the inland carrier will lose those statutory benefits

after a deviation.

3.4 Delivery

3.4.1 Mode of delivery

The express term home-delivery is usually provided in the

column of 'Place of Delivery' or 'Final Destination' on the

front page of multimodal transport documents. If the

carriage ends at a seaport, a terminal-delivery may be

inferred in the absence of any express provision, even if

the ocean carrier also runs an inland transport business.

The carrier's possession of particular facilities is

irrelevant for such an implication. If the final delivery

is effected by a road carrier, a home-delivery may be

implied according to local custom or the ordinary course of

151 Palmer, Bailment p. 1135; The Antares (No. 2) [1986] 2
Lloyd's Rep. 633 at 637 per Steyn J (QB).

152 Articles 17(4), 23 and 32 of the CMR, and Articles
36(3), 40, 43 and 58(1) of the COTIF/CIM.
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business. ]-53 If a railway company undertakes the duty of

final delivery, the mode of delivery would depend on

whether or not there is a custom of home-delivery at the

destination and whether the consignee's warehouse is within

a certain radius from the railway station.154

In a terminal-delivery contract, the carrier will discharge

his responsibility as a common carrier by holding the goods

'to wait order' or 'to be kept till called for' at a depot

or terminal. 155 If the contract was initially concluded on

the basis of terminal-delivery, but the consignee then

requires a home-delivery, the on-carriage contract might be

regarded as a separate contract. It would give rise to the

question of who is the principal carrier to the on-carriage

contract. A bill of lading may provide that:

'if the Goods are to be transhipped via a
connecting carrier to a destination point beyond
the place of delivery stated on the face hereof,
Carrier may, in behalf of the Shipper and
Consignee and acting solely as their agent,
arrange for such beyond carrj.age... at the risk
and expense of the Goods.']-5°

If the original bill of lading was produced at the time

when the on-carriage began and no other express terms or

153 Kahn-Freund, supra fn. 27 p. 301; see also Clause 6(2)
of the RHA's Conditions 1991.

154 Kahn-Freund, ibid. pp. 301-302; see also Condition 10
of the British Railways Board's 'General Condition of
Carriage of Goods'. For a clause suggested for
regulating obligations of delivery, see Section 7.3.6
infra.

155 Chapman v. G.W. Ry. (1880) 5 QBD 278.

156 Clause 14 of American President Lines Bill. A
segmented liability system can be construed from this
clause, see Section 4.2.3.1 infra.
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mandatory rules provided to the contrary, the contracting

carrier may release his liability by virtue of this clause

after he delivers the goods to that connecting carrier.

However, if the original bill of lading was not produced,

the above clause may not release the carrier from the duty

of right delivery when he delivers the goods to that

connecting carrier. The contracting carrier will be

vicariously liable for any misdelivery or wrong delivery on

the part of a connecting carrier who acts as his agent for

the production of the original bill of lading. To avoid the

liability as such, the carrier often incorporates a clause

providing that the original bill of lading operates only as

a document of title during the on-carriage, but is not

evidence of the contract. 157 Such a clause can be valid

based on the doctrine of freedom of contract. With a clear

clause the contracting carrier may be entitled to enter

into an on-carriage contract as an agent for the shipper

and discharge his liability during the on-carriage. Thus,

he may not be vicariously liable for the misdelivery or

wrong delivery made by that connecting carrier.

3.4.2 Breach of right delivery

A right delivery is the delivery of goods to a right person

at the proper place in the proper way. A defective delivery

can be a breach of contract or conversion of goods at

common law. It may appear in the following forms:

157 Clause 10 of Sea-Land Service Bill.
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3.4.2.1 Short of destination

A short of destination means that the carrier fails to

deliver the goods at the agreed destination. In a

multimodal transport, the carrier's intention to abandon

the carriage at an intermediate point is usually unclear.

It would be justifiable to allow the carrier to arrange an

on-carriage to the final destination within a reasonable

time before imposing on him a liability for short of

destination. The carrier may release his liability by

proving that the short of destination was caused by one of

the events of frustration or of excepted perils, or that

the consignee has voluntarily accepted the goods at a place

other than the final destination.158

3.4.2.2 Misdelivery

Misdelivery has been defined as the situation when the

goods are delivered to a wrong person or a wrong place by

mistake, and not by a deliberate act. 159 The carrier's

liability for misdelivery might be released or restricted

in the following situations:

158 Osgood v. Groning (1810) 2 Camp 466; Christy v. Row
(1808) 1 Taunt 300.

159 Alexander v. Railway Executive supra fn. 111 at 892-
893 per Devlin J; Lipsey v. Cunard S.S. (1922) 10 Ll.
L.Rep. 298; David Crystal v. Cunard S.S. [1963] 2
Lloyd's Rep. 315 (US Southern Dist. Ct. NY); Hartstoke
Fruiterers v. L.M. & S. Ry. [1943] KB 362 at 365;
Kahn-Freund, supra fn. 27 p. 294.
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(1) If there is an incorrect address or other excusable

reason (e.g. the consignee's refusal to take delivery of

the goods), the carrier will become an involuntary bailee

and only be bound to act with reasonable care and caution

in dealing with the goods. 160 In spite of this, the carrier

is required to exercise due diligence in choosing a

suitable warehouseman and give notice to the shipper or the

named consignee. 161 The mere fact of storing the goods at a

nearby warehouse or taking them back is not sufficient to

release the carrier from the liability for a misdelivery.

(2) If the loss of, or damage, to the goods is caused by

the instructions of the shipper or consignee, the carrier

will not be liable for such loss or damage if he had

followed such instructions. 162 However, the carrier must

make proper inquiry as to the identity of the consignee.163

If any suspicion in respect of such an identity is raised,

the carrier must take the goods back and give notice to the

shipper and consignee. The carrier is obliged and entitled

to interplead the goods if there are conflicting claims to

160 Heugh v. L. & N.W. Ry. (1870) LR 5 Ex 51.

161 Per Lord Greene MR in Hartstoke Fruiterers v. L.M. &
S. Ry. supra fn. 159 at 363.

162 McKean v. McIvor (1870) LR 6 Ex 36; London & North
Western Ry. v. Bartlett (1861) 7 H & N 400.

163 Stephenson v. Hart (1828) 4 Bing 476; Chilewich v. 
M.V. Alligator Fortune [1994] 2 Lloyd's Rep. 314 at
323 (US Southern Dist. Ct. NY), where the evidence
demonstrated that the plaintiff cargo owner not only
expected the carriers to deliver the goods to bonded
warehouse without producing the original bills of
lading but even urged them to do so.
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the goods. 164 The carrier is also bound to retain the goods

when the seller exercises his right of stoppage in

transitu.165

(3) The liability for a misdelivery may be discharged by

an exception clause which is reasonable and wide enough to

cover the misdelivery. 166 In order to protect an

independent contractor, a clear wording for such a purpose

in the relevant clauses is also required.167

3.4.2.3 Wrong delivery

A wrong delivery is the failure in delivery of goods caused

by a deliberate act of the carrier or his agents. It would

be a wrong delivery when: (1) the carrier releases the

164 Glyn. Mill v. East & West India Dock (1882) 7 App Cas
591.

165 The Tigress (1863) 1 B & L 38; see also Section 44 of
the Sale of Goods Act 1979.

166 E.g. Clause 9(2) of the RHA's Conditions 1991 and
Paragraph 5.A (1) of the British Railways Board's
Conditions of Carriage -- Goods (General). See also
Alexander v. Railway Executive supra fn. 111; Smackman
v. General S.N. (1908) 13 Corn. Cas. 196; Chartered
Bank of India. Australia & China v. British India S.N. 
[1909] AC 369 (PC); Hollins v. Davy [1963] 2 WLR 201
(a bailment case); Pringle of Scotland v. Continental 
Express [1962] 2 Lloyd's Rep. 80.

167 E.g. Himalaya clause, see Section 5.2.3 infra.
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goods without the production of the original bill; 168 or

(2) the carrier delivers the goods to a wrong person who is

obviously not entitled to them. 169 The carrier cannot

release the liability for wrong delivery if the exception

clause excludes only liability for misdelivery. 170

There is no general rule that a deliberate act will amount

to fundamental breach and give cargo owners a right to

rescind the contract. The right to rescind depends on the

contractual terms and the consequences of the act. Some

deliberate breaches may be within an exception clause or of

a minor nature which can appropriately be sanctioned by

damages. 171 However, a deliberate act may not be excused

when it exceeds the scope of what the carrier has promised

to do. 172 In an American case BMA Industries v. Nigerian

168 The Sormovskiy 3068 [1994] 2 Lloyd's Rep. 266 at 274
per Clarke J (QB). In that case, the shipowners were
liable for conversion even though they released the
goods against a bank guarantee according to a clause
in the charterparty which was incorporated into the
bill of lading. That clause was regarded as permissive
rather than obligatory, which only entitled the
shipowners to claim an indemnity from the bank. The
shipowners were entitled to reject a request of
releasing the goods without the production of the
bill. However, when they released the goods without
the production of the bill, they did so at their own
peril. See also Wilson, 'The Presentation Rule
Revisited' [1995] LMCLQ 289 at 295.

169 Sze Hai Tong Bank v. Rambler Cycle supra fn. 129; The 
Stettin (1889) 14 PD 142; Hannan v. ARP (1928) 30 Ll.
L.Rep. 306.

170 Alexander Y. Railway Executive supra fn. 111 at 888.

171 On the principle of Shipton, Anderson v. Weil [1912] 1
KB 574 (sale of goods), see also Section 3.3.2.1
supra.

172 Sze Hai Tong bank v. Rambler Cycle supra fn. 129.
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Star Line 173 it was held that the delivery of cargo without

surrender of the original bills of lading was not a 'quasi-

deviation' depriving the carrier of the right of liability

limitation provided by Article 4(5) of the Hague Rules.

Under English law there might have been the same result for

that case because of the words 'in any event' in Article

4(5) of the Hague-Visby Rules. However, the rationales in

the above American case may be criticised under English law

because it would defeat the object of the contract if a

carrier is allowed to deliver the goods to anyone else or

someone not entitled to them without producing the original

bill of lading. 174

A claim against a deliberate misdelivery will be time

barred according to Article 3(6) of the Hague-Visby Rules

irrespective of its deliberate nature. In The Captain

Gregos 175 bills of lading, which were issued under a voyage

charter, incorporated the Hague-Visby Rules. The owners

(i.e. the ultimate purchasers) of crude oil alleged that

part of the oil had been stolen by the carrier at the time

of delivery. The carrier issued an originating summons to

determine whether the cargo owners' claim was time barred

under Article 3(6) of the Hague-Visby Rules. Three issues

concerning this dispute must be dealt with:

173 [1986] AMC 1662 (US Ct. of App. 2nd Cir.).

174 Sze Hai Tong Bank v. Rambler Cycle supra fn. 129 at
587 per Lord Denning.

175 [1990] 1 Lloyd's Rep. 310 (CA).
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(1)Whether the delivery operation of the crude oil was

within the scope of the Hague-Visby Rules. Article 2 of the

Rules defines the scope of the operations to which the

Rules shall apply (i.e. loading, handling, stowage,

carriage, custody, care and discharge of goods). The wrong

delivery in that case was clearly within that scope, and

thus the liabilities so arising must be determined by the

Rules.

(2)Whether time bar provided by Article 3(65 of the

Rules applied to the deliberate misdelivery in that case.

Article 3(6) provides that the carrier shall 'in any event

be discharged from all liability whatsoever in respect of

the goods' unless the suit is brought within the time bar.

The phrases 'in any event' and 'whatsoever' show the

intention that Article 3(6) will cover all kinds of

liability including that of a wrong delivery.176

(3)Whether the cargo owners could avoid the time bar by

bringing an action in tort. Article 4(1) bis of the Hague-

Visby Rules provides that:

'The defences and limits of liability provided
for in these Rules shall apply in any action
against the carrier.., whether the action be
founded in contract of in tort.'

Article 4(1) bis is silent as to time bar. However, the

principal object of this provision is to ensure that a

cargo owner will not be better off by suing in tort than he

would be if he sued in contract. 177 Since the cargo owner

176 See also The Antares [1987] 1 Lloyd's Rep. 424.

177 Mocatta, etc. Scrutton on Charterparties and Bills of 
Lading p. 458.
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in The Captain Gregos case was thought to be a party to

that bill of lading contract, and their 'Lordships do not

believe that there is anything to the advantage of the

law's development in searching for a liability in tort

where the parties are in a contractual relationship. ,178

Thus the Court of Appeal raised the time bar to block an

action in tort.179

3.4.2.4 Short delivery and non-delivery

The failure to deliver the same quantity of goods as stated

in multimodal transport documents will constitute a short

delivery. 180 However, when the same quantity of goods fails

to arrive at the final destination all at the same time, it

might be a matter of delay in delivery rather than short

delivery.

When the goods are not delivered in substance, it might be

a short delivery amounting to total loss. Total loss of the

goods may be caused by a breach of contract, including

deviation, misdelivery and late delivery. Whether or not

the carrier is liable for such a breach will depend on

whether or not it can be excused by any exception provided

178 Tai Hung Cotton Mill v. Liu Chong Hing Bank [1986] AC
80 at 107 (PC).

179 See also Wilson, supra fn. 131 p. 203 and Section
5.3.1 infra.

180 Lishman v. Christie (1887) 19 QBD 333; Evans v. 
Webster (1928) 34 Corn. Cas. 172; The Juno [1986] 1
Lloyd's Rep. 190.
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by contract or by law. Alternatively, the cargo owner may

bring an action in tort against the carrier for

conversion 18].

3.5 Storage

3.5.1 Right and duty of storage

The carrier is entitled and obliged to warehouse the goods

under the following situations and is answerable for any

loss or damage to the goods through his neglect during the

period of storage.182

3.5.1.1 Contract

The goods can be kept in a warehouse by the carrier himself

or by his agents according to an agreement. 183 Under such

an agreement the carrier will be responsible for the safety

of the goods as a warehouseman or ordinary bailee.

intermediate storage between different stages of transport

may be regarded as merely for the carrier's convenience,

and the warehousemen or stevedores under such circumstances

181 Youl v. Harbottle (1791) Peake 68; Kahn-Freund, supra
fn. 27 p. 291.

182 Per Gould J in Coggs v. Bernard (1703) 2 Ld Raym 909.

183 Chartered Bank of India. Australia & China v. British
India S.N. supra fn. 166; Eastern Counties Farmers' 
Co-operative Association v. Newhouse (1916) 115 LT
308.

184 Re  Webb. Wallington & others (1818) 8 Taunt 443 at 450
per Burrough J.

184 Any
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will be the carrier's servants or agents rather than

independent contractors.

If the consignee fails to collect the goods within a

reasonable time, the carrier may be entitled to unpack

those goods from containers and warehouse them according to

a bill of lading clause. 185 Moreover, a bill of lading may

provide that:

'At ports where Carrier delivers goods to
consignee, if the consignee does not take
delivery as soon as the goods are ready, the
goods shall 6thereafter be at their own risk and
expense."-°

Since the consignee is normally allowed to take delivery

within a reasonable time, the carrier may not release his

liability of warehousing immediately after the readying of

the goods by employing the phrase 'warehouse the goods at

the cargo owner's risk' • 187 Also, the phrase 'at owner's

risk' cannot release the carrier from liability when the

carrier uses an unauthorised mode of performance.188

3.5.1.2 Governing law and local regulations

When the consignee fails to take delivery within a

reasonable time, the carrier may place the goods in the

185 E.g. Clause 20(4) of P & 0 Containers Bill.

186 Clause 11 of Sea-Land Service Bill.

187 The Anawa [1977] 2 Lloyd's Rep. 416.

188 Gunyon v. S. E. & Chatham supra fn. 125; Mallet v. 
G.E. Ry. supra 103; Mitchell v. L. & Y. Ry. (1875) LR
10 QE 256 at 262; cf. Allan Bro. v. James Bro. (1897)
3 Corn. Cas. 10; see also Section 4.3.2.1 infra.
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custody of a warehouseman according to governing law, and

give a notice to the consignee or the shipper that the

goods are at their disposa1. 189 After this notice has been

accepted by the cargo owner, the carrier would discharge

the strict liability as a common carrier, and is only

answerable for liability as a warehouseman.'"

The fact that the carrier must deliver the goods to a

nominated warehouse or container yard, according to laws or

regulations at the place of delivery, may not alter the

extent of the carrier's duties. 191 Such a delivery cannot

constitute the right delivery of the goods if the original

bill of lading has not been produced at that moment. 192 The

warehousemen or container yard operators can be the

carrier's agents during that storage period even though the

carrier does not possess the right to employ or dismiss

them. 193 This viewpoint might be further supported by the

189 E.g. Article 16(2) of the CMR, Article 28(2) of the
COTIF/CIM and Section 493 of the Merchant Shipping Act
1894; see also Meyerstein v. Barber (1866) LR 2 CP 38
at 54 per Willes.

190 Mitchell v. L. & Y. Ry. supra fn. 188 at 260; Chapman
v, G.W. Ry. supra fn. 155 at 283.

191 petrocochino V. Bott (1874) LR 9 CP 355; Grange v. 
Taylor (1904) 9 Corn. Cas. 223; Bourne v. Gatliffe 
(1844) 7 Man & G 850 at 865 per Lord Lyndhurst;
Carside v. Trent Nay. (1792) 4 TR 581 at 582-583 per
Buller J.

192 Godina v. Patrick [1984] 1 Lloyd's Rep. 333 at 335 per
Hutley J (Aust. Sup. Ct. NSW).

193 For vicarious performance by servants and agents, see
Sections 5.1.2 and 5.1.3 infra. For similar American
law, see Berisford v. S.S. Salvodor [1986] AMC 874 (US
Ct. of App. 2nd Cir.).
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concept of common carrier. If a clean bill of lading has

been issued, the carrier may not claim that he will not be

liable for any loss or damage which occurred during the

temporary custody of a warehouseman or container yard

operator controlled or nominated by government or port

authorities. Such a warehousing does not alter the

carrier's duty as a common carrier, although that duty can

cease after the consignee fails to take delivery of the

goods from that warehouse or container yard within a

reasonable time. Under such circumstances, the government

controlled warehouse or terminal may also be liable as a

bailee of the goods. 194 However, by virtue of Article

4(2) (q) of the Hague or Hague-Visby Rules the carrier may

relieve his liability by proving that the loss or damage

during that warehousing or stevedoring period was not

caused by his actual fault or privity, nor by the fault or

neglect of his agents or servants. 195 Moreover, the carrier

may be able to use a clear and reasonable clause to exclude

the liability arising from the period of the above

warehousing. 196

194 The rule that public bodies are not liable to
individuals for nonfeasance has no application under
such circumstances, see Brabant v. Thomas Mulhall King
[1895] AC 632 at 638 (PC).

195 Hourani v. Harrison (1927) 32 Com. Cas. 305 (where the
carrier failed to prove so); Leesh River Tea v. 
British India S.N. [1966] 3 All ER 593.

196 See Section 7.3.6 infra.
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3.5.2 Gratuitous bailment

In recent years, English courts have been more reluctant to

grant a bailee of goods a lower degree of care because of

the gratuitous nature of the bailment. 197 In fact, the

period when goods are retained by the carrier for

collection is not really a gratuitous bailment. It can be

an extension of the custody of the goods under the same

contract and the parties may have intended to cover that

period by an all-in freight. It might be suggested that the

carrier would undertake the same duty of care during this

period as that during the period of transit, even if he

does not receive any further reward during that storage

period.198

3.5.3 Involuntary bailment

A carrier can become an involuntary bailee because of his

possession of the goods for an unreasonably long time

without his prior consent. 199 The length of such a period

will depend on the nature of the goods (e.g. whether or not

they are perishable or valuable) and the surrounding

circumstances (e.g. custom of trade at the place of

197 Palmer, supra fn. 151 P. 504; see also a Canadian case
Davis v, Birks (1983) 142 DLR (3d) 356 at 360-361,
where Lambert JA cited the opinion of the Privy
Council in Port Swettenham Authority v. T. Wu & Co
[1979] AC 580.

198 Tetley, supra fn. 98 pp. 571-572; Palmer, supra fn.
151 p. 54.

199

	

	 supra fn, 141; Chapman v. G.W. 
Ry supra fn. 155; Palmer, 'Uncollected Goods' [1987]
LMCLQ 43 at 65-68; Palmer, supra fn. 151 p. 677.
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delivery, free storage period for the goods and the

carrier's capacity for warehousing). An expiry date for

taking delivery as provided in the bill of lading or

arrival notice might be a strong indication in respect of

the length of that period.

The involuntary bailment in a contract of carriage is not a

'bare naked bailment' which is based on pure possession of

the goods. 200 Instead, it is an extension of the original

bailment where the carrier had promised to carry and

deliver the goods properly. The carrier is answerable for

the safety of the goods awaiting the collection of the

consignee during this period. 201 He is, however, not

obliged to transport the goods to the shipper unless there

is an express or implied undertaking to that effect. In

general, the carrier may release his liability when: (1) a

sufficiently long period, provided by the contractual

terms, 202 or recognised by the courts, has passed; (2) the

consignee has not taken delivery after the expiry of this

period; (3) he has exercised every effort to safeguard the

goods though they were eventually damaged or lost; and

200 Tyler and Palmer, Personal Property p. 85. Such a
bailment may render the standard very low and possibly
be reduced to nil if the reasonable ground is
established, see Lethbridge v. Philips (1819) 2 Stark
544

201 Bell, Modern Law of Personal Property at 89.

202 E.g. 14(1), COMBIDOC.
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(4) there was no fault on his part. 203 However, it is

necessary to examine the individual contract for further

determination of the carrier's liability. 204

Based on the rule of agency of necessity, the carrier may

not be liable for subsequent disposal of the goods during

the period of involuntary bailment if he did so without

negligence and for the interests of the cargo owner.205

However, such a rule normally requires proof that the

condition of the goods was urgent and that the carrier had

taken all reasonable means to give notice to the cargo

owner before the disposal of the goods. 206 If the carrier

fails to prove so, he may be liable for conversion because

the consingee's failure in taking delivery within a

reasonable time may not really represent his consent to the

disposal of the goods, unless such a disposal is provided

by statutes.2"

203 Mitchell v. L. & Y. Ry. supra fn. 188; Meyerstein v. 
Barber supra fn. 189 at 54 per Willes J, where the
shipowner was entitled to land and warehouse the goods
because of involuntary bailment.

204 Palmer, supra fn. 151 p. 680.

205 See Section 5.1.3 infra.

206 Sachs v. Miklos [1948] 2 KB 23 at 37 per Lord Goddard
CJ; Elvin & Powell v. Plummer Roddis (1933) 50 TLR
158.

207 E.g. Section 12(3) of the Torts (Interference with
Goods) Act 1977 and Article 16(3) of the CMR.
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C7KAPTR FOL.7.Pe

CAP/tRIER' LIAAtzIMAITIE AND
EXCEPTXON CLRAU-SES



A multimodal transport carrier's liabilities are determined

mainly by common law rules, statutes and contractual terms.

The carrier is under a strict liability or a liability based

on fault because of his status (e.g. common carrier, private

carrier or ordinary bailee). Section 4.1 will discuss the

concept of common carrier. Section 4.2 will review the strict

liability which is imposed on a common carrier, and liability

systems which exist in the present multimodal transport

contracts. For the purposes of determining the carrier's

liabilities, Section 4.3 will consider the effect of

exception clauses, and Section 4.4 will examine the burden of

proof in cargo claims and whether or not the carrier can rely

on the exceptions at common law and statutes or in the

contract after he committed a fundamental breach.

Under English law, the carrier's liabilities for loss or

damage are not limited to physical damage. 1 Thus, the term

'loss or damage' discussed in this chapter includes non-

physical disadvantages to cargo owners such as delay in

delivery, extra costs for transhipment and storage expenses

which resulted from misdelivery, etc.

1 For carriage by sea, see Renton V. Palmyra [1957] AC
149; Czarnikow V. Koufos [1969] 1 AC 350; Anglo-Saxon
Petroleum v. Adamastos Shipping [1957] 2 QB 233 at 253
per Devlin J (CA). For carriage by road, see Article
17(1) & (2) of the CMR. As to carriage by rail, Article
36(1) of the COTIF/CIM includes only loss and damage to
the goods, however it may include non-physical loss
based on the same reasoning as that in Anglo-Saxon
Petroleum v. Adamastos Shipping (per Devlin J). For
similar American law, see The Ot Sonja [1993] 2 Lloyd's
Rep. 435 at 443-444 (CA), where the contract was
governed by the US COGSA 1936.
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4.1 Concept of Common Carrier

4.1.1 Application of the concept

The term 'common carrier' does not appear in recent English

legislations for international carriage of goods, e.g. the

COGSA 1971 (the Hague-Visby Rules), the COGSA 1992, the

Carriage of Goods by Road Act 1965 (the CMR) and the

International Transport Conventions Act 1983 (Section 1(1) of

the Act ratifies the COTIF/CIM 1980). 2 Also, subject to

statutory provisions and common law rules, the carrier is

usually allowed to release his strict liability at common law

by exception clauses. The distinction between common carrier

and private carrier is not as significant as it was before.

It has been thought that to a very large extent the common

law liability of the common carrier has become a museum piece

and a textbook affair.3

On the other hand, the concept of common carrier and its

strict liability cannot be ignored. 4 Such a concept is the

foundation for the determination of the carrier's

liabilities, although the liabilities might be modified by

2 Similarly, the term 'common carrier' does not appear in
the Hamburg Rules 1978 and the UN Multimodal Transport
Convention 1980. One of the reasons might be that the
concept of common carrier exists only in common law
countries but not in civil law countries. See also,
Tetley, Marine Cargo Claims pp. 35, 562.

3 Kahn-Freund, The Law of Carriage by Inland Transport p.
209.

4 Siohn v. Academy & Hagland [1976] 2 Lloyd's Rep. 428;
Palmer, Bailment p. 1094.
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statutory provisions or contractual terms. 5 In fact, the

above legislations still contain the concept of common

carriage as they aim to regulate mandatory obligations in the

performance of that carriage. The carrier's freedom of

incorporating exception clauses has been limited, e.g. by

Article 3(8) of the Hague or Hague-Visby Rules or Article 41

of the CMR. 6 It has been observed that American courts are

apt to declare certain exception clauses to be against public

policy and thus unenforceable. The issue of common carrier is

also likely to be pleaded at American courts. 7 Moreover, a

multimodal transport carrier may undertake the responsibility

of common carrier or ordinary bailee at different stages of

transport. It is still necessary to consider the carrier's

status for determining his liabilities arising from different

stages.

4.1.2 Common carrier or private carrier

The determination of the carrier's status is a question of

fact. 8 When the carrier holds himself out to carry goods for

5 Gorton, The Concept of the Common Carrier in Anglo-
American Law p. 127.

6 See also a Canadian case The Split [1973] 2 Lloyd's Rep.
535 at 539 (Canada Fed. Ct.), where an exception clause
was void by virtue of Article 3(8) of the Hague Rules.

7 Tetley, supra fn. 2 pp. 841-842; USA v. Atlantic Mutual 
Insurance [1952] 1 Lloyd's Rep. 520 (US Sup. Ct.); The
Hong Kong Producer [1969] 2 Lloyd's Rep. 536 at 539 (US
Ct. of App. 2nd Cir.).

8 Belfast Ropework v. Bushel [1918] 1 KB 210 at 212 per
Bailhache J.
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the public as a regular business, prima facie he is a common

carrier. 9 The carrier can be a private carrier if he is

entitled to reject carrying goods at his own discretion."

When a multimodal transport carrier is a private carrier, his

obligations of performance will depend mainly on the

individual contract, by which he can limit his obligations of

performance. 11 A private carriage is subject to less control

from statutes and courts than common carriage because it does

not generally concern public good. Also, cargo owners (e.g.

charterers) under a private carriage might have as much

bargaining power as the carrier, thus it demands a lesser

degree of intervention from the State.12

A carrier will still remain as a common carrier when:

9	 Ingate v. Christie (1850) 3 C & K 61; Garton v. British
& Exacter Ry (1861) 1 B & S 112 at 144; Colinvaux,
Carver's Carriage by Sea para. 4; Gorton, supra fn. 5
pp. 78, 81.

10 Consolidated Tea v. Oliver's Wharf [1910] 2 KB 395;
Electric Supply Stores v. Gaywood [1909] 100 LT 855;
Belfast Ropework v. Bushel supra fn. 8; Asian v. 
Imperial Airways (1933) 45 Ll. L.Rep. 316 (a carriage by
air).

11 Hunt & Winterbotham v. B.R.S. [1962] 1 QB 617 at 626;
Spurling v. Bradshaw [1956] 1 WLR 461 at 466; Smith v. 
G.W. Ry, [1922] 1 AC 178.

12 Villareal, 'Carrier's Responsibility to Cargo and
Cargo's to Carrier' [1971] 45 Tulane Law Review 770 at
777-778.
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(1) He refuses to carry any goods which are not properly

packed or are not of the class he usually carries, or when

the space is full.13

(2)He incorporates exception clauses into transport

documents. The status of common carrier is of a public nature

which cannot be 'completely' replaced by contractual terms.14

The mere fact that in one respect the carrier has freed

himself from strict liability does not necessarily lead to

the conclusion that he ceases to be a common carrier in the

other respects.15

(3)He delegates the obligations of performance to an

independent contractor. The fact of vicarious performance

does not affect the determination of his status as common

carrier. However, such an independent contractor may not

become a common carrier if he does not hold himself out for

public employment •16

4.1.2.1 Ocean carrier

An ocean carrier is a common carrier if his ship has been

announced as a general ship for public employment, though the

13 Johnson v. Midland Ry. (1849) 4 Exch 367 at 372 per
Parke B; Date & Cocke V. G.W. Sheldon (1921) 7 Ll.
L.Rep. 53 at 54; Palmer, supra fn. 4 pp. 973-975;
Hailsham, ed. Halsbury's Laws of England vol. 5(1),
paras. 402-403.

14 Gorton, supra fn. 5 p. 10.

15 Per Scrutton LJ in Great Northern Ry. v. L.E.P [1922] 2
KB 742 at 766-767.

16	 •Liver Alkali V. Johnson (1874) LR 9 Ex. 338 at 343 per
Brett J; Consolidated Tea v. Oliver's Wharf supra fn.
10.
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ship may be engaged on an occasional voyage which is not one

of a series of regular sailings. 17 Those ocean carriers who

run liner or multimodal transport services would fall within

this category. The Hague or Hague-Visby Rules apply not only

to common carriage but also to private carriage.-8 Thus, it

seems unnecessary to distinguish common carriage and private

carriage for any dispute which is governed by the Hague or

Hague-Visby Rules. However, such a distinction could be

necessary for a dispute which is not governed by the Rules.

4.1.2.2 Freight forwarder

The status of a freight forwarder is determined by the

function which he offers. 19 A freight forwarder can be a

common carrier when he undertakes the carriage on his own

behalf, even if he does not own the means of transport. 20 If

a freight forwarder runs the business both of carrier and

forwarding agent, cargo owners may presume that such a

freight forwarder behaves as a carrier unless there is an

expression to the contrary. 21

17 Nugent v. Smith (1875) 1 CPD 19 at 26, 28 per Brett J.

18 Tetley, supra fn. 2 pp. 9-10.

19	 .Hill, Freight Forwarders pp. 38-40; Rodiêre,
Introduction to Transport Law and Combined Transport pp.
21-22.

20 Date & Cocke v. G.W. Sheldon supra fn. 13; Ramberg, The
Law of Freight Forwarding pp. 22, 24.

21 New Zealand Express v. Minahan (1916) 35 NZLR 816 at 820
per Chapman J (New Zealand Sup. Ct.).
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The Standard Trading Conditions of IFF (Institute of Freight

Forwarder) provide that 'The Company is not a common carrier

and only deals with goods subject to these Conditions'. This

term can be a defence only when: (1) the freight forwarder

under his normal capacity is a forwarding agent, and not a

carrier; 22 (2) he reserves the right to reject the carriage

of goods; or (3) he acts only as an agent of a consignor and

gets someone else to carry the goods to the final

destination.23

4.1.2.3 Inland carrier

The status of an inland carrier depends mainly on the method

by which he conducts his business, and whether or not he is

compelled to accept a consignment offered to him for

carriage. 24 The preface of the RHA's Conditions of Carriage

1991 provides that 'hereinafter referred to as the Carrier is

not a common carrier'. This defence is available to a road

carrier only when it is a divisible part of a multimodal

transport contract. If a sea/land multimodal transport

contract is an indivisible one, the RHA's Conditions are the

contract between the contracting carrier and the road

carrier. Moreover, the status of common carrier is one

22 EMI v. Holyman [1976] 2 NZLR 566 (New Zealand Sup. Ct.
Wellington).

23 His duty under such a circumstance is only to exercise
reasonable care in choosing a person to do the work, see
Pisani v. Brown, Jenkinson (1939) 64 Ll. L.Rep. 340 at
342 per Goddard J.

24 Kahn-Freund, supra fn. 3 pp. 205, 208.
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imposed by law and it may not be avoided merely by such a

contractual term. 25 The road carrier cannot deny his being a

common carrier by the above clause if the surrounding

circumstances show that he is a common carrier.26

Sections 43(6) and 52(2) of the Transport Act 1962 provide

that the British Railway Board and any independent railway

company shall not be regarded as common carriers. Such

provisions can apply only to domestic carriage by rail, even

if the carriage by rail is a divisible part of the multimodal

transport contract.

4.1.2.4 Warehouseman

In the following situations, a multimodal transport carrier

is a warehouseman or private carrier:

(1) If the goods are ready for delivery but are held for

the convenience of the shipper at an inland depot or a

seaport, the carrier will undertake only warehouseman's

responsibilities during this period. 27 Nevertheless,

temporary storage at a loading or discharging port, or at any

25 Gorton, supra fn. 5 p. 10.

26 Eastman Chemical v. N.M.T. Trading & Eagle Transport 
[1972] 2 QB 25, where other factors showed that the
carrier accepted the goods for carriage without choosing
the customer; cf. Belfast Ropework v. Bushell supra fn.
8, where the carrier was not a common carrier because he
reserved the right of rejecting offers for carriage of
goods.

27 Mitchell v, L. & Y. Ry. (1875) LR 10 QE 256 at 262 per
Blackburn J. However, the carrier still owes the cargo
owners a duty not to convert the goods, see Giles v. 
T.V. Ry. (1853) 2 E & B 822.
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intermediate point, might be an indivisible part of the whole

carriage, and the carrier would remain as a common carrier.28

(2)After a reasonable period from the time of giving

notice of arrival, the carrier's status as a common carrier

ceases. Then he will not be answerable for a strict liability

at common law. 29 Under such circumstances, the carrier can

discharge his liability by giving evidence that he has taken

all reasonable precautions to protect the goods against the

risk of loss or damage.3°

(3) The carrier keeps the goods as an involuntary bailee at

a warehousing stage.31

4.2 Strict, Modified Liability and Liability Systems

4.2.1 Strict liability

Under a strict liability, the carriers will be liable for:

'all loss of, or injury to those goods while they
are in course of transit, unless such loss or
injury is caused by the act of God, or by the
Queen's enemies, or is the consequence of inherent

28 Pyrene v. Scindia Navigation [1954] 2 QB 402 at 419 per
Devlin J.

29 Chapman v. G.W. Ry. (1880) 5 QBD 278; Spurling v, 
Bradshaw supra fn. 11.

30 Brook's Wharf & Bull Wharf v. Goodman [1937] 1 KB 534 at
539 per Lord Wright MR.

31 See Section 3.5.3 supra.
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vice in the thing carried, q;; is attributable to
the consignor's own fault.'

The concept of common carrier and its strict liability are

founded mainly on the basis of the doctrine of public policy

or the safety of all persons. 33 It thus reflects a

combination of economic and social (and perhaps political)

facts. 34 Such a concept was traditionally thought to be wise

in order to prevent fraud, though it is a hard law.35

There are two tiers of liability on private carriers or

ordinary bailees, i.e. status liability based on fault and

contractual liability. However, there are three tiers of

liability on common carriers, i.e. strict liability, status

liability based on fault and contractual liability. 36 That

is :

32 Kahn-Freund, supra fn. 3 p. 199; see also Nugent v. 
Smith supra fn. 17 (the act of God); Russell v. Niemann
(1864) 17 CBNS 163 (the Queen's enemies); Blower v. G.W. 
Ry, (1872) LR 7 CP 655, Lister v. L. & Y. Ry. [1903] 1
KB 878 and Cox v. L. & N.W. Ry. (1862) 3 F. & F. 77 (the
inherent vice of goods).

33 Per Holt CJ in Coqgs v. Bernard (1703) 2 Ld Raym 909 at
918; Liver Alkali v. Johnson supra fn. 16 at 340 per
Blackburn J; Forward v. Pittard (1785) 1 TR 27 at 29-30.

34 Gorton, supra fn. 5 p. 29; Basedow, 'Common Carriers
Continuity and Disintegration in U.S. Transport Law'
[1983] 18 ETL 251 at 264.

35 Hyde v. Trent & Mersey  (1793) 5 TR 389 at 399 per Grose

36 Coote, Exception Clauses p. 21; Yates, Exclusion Clauses 
in Contracts p. 207; Ramberg, 'The Law of Carriage of
Goods -- Attempts at Harmonization' [1973] Scandinavian
Studies in Law 213 at 223-224.
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Strict liability

Status liability
based on fault

Contractual liability

For common carriers only.

For all types of carriers,
but it varies because of
different statuses (e.g.
carrier or warehouseman).

For all types of carriers,
but it varies because of
different contents in the
contract.

Where a common carrier has excluded his strict liability, but

not his status liability based on fault, he will still be

liable for the loss of, or damage to, the goods if his fault

has been established.37

4.2.2 Modified strict liability

A common carrier may limit his strict liability by special

contract and refuse to carry the goods unless the shipper

agrees to enter into the contract on those terms. 38 However,

general wording in an exception clause may exclude the

carrier from that strict liability only, but not any

liability based on fault or negligence. 39 The modified strict

liability can be regarded as a compromise between transport

37 Blower v. G.W. Ry. supra fn. 32 at 663-664. For the
exception for liability based on fault or negligence,
see Section 4.3.2 infra.

38 Great Northern Ry. v. Lep [1992] 2 LB 742; Ludditt v. 
Ginger Coote Airways [1947] AC 233 at 241 per Lord
Wright.

39 Furmston, Law of Contract. p. 164.
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industry and cargo interests. It can provide a reasonable

allocation of risk, and leave carriers and cargo owners free

to insure based on such an allocation if they want to cover

any excess risk. Such an arrangement can be the most

efficient way to fulfil the purposes of public security and

to meet the interests of the parties concerned. Cargo owners

might have taken advantage because in the long run they can

obtain lower freight charges under a modified liability than

under a strict liability. 40

The Hague or Hague-Visby Rules aim to provide a modified

liability with mandatory effect. For example, no absolute

warranty in respect of seaworthiness is imposed on ocean

carriers. 41 Also, seventeen exceptions are available for

ocean carriers' defences rather than the four exceptions at

common law. 42 Moreover, the carriers are entitled to a

justifiable deviation, liability limitation and exceptions

for the carriage of dangerous, inflammable, explosive goods,

etc. 43 Nevertheless, the RuleS do not affect the carriers'

status as common carriers if they hold themselves out to

carry goods for the public.

40 Per Lord Denning MR in Gillespie v. Roy Bowles Transport 
[1973] 1 QB 400 at 412, 417; Yates, supra fn. 36 p. 232;
Atiyah, Vicarious Liability in the Law of Torts p. 23;
Wheble, 'Combined Transport -- A Banking View' [1975] 10
ETL 648 at 654.

41 Article 3(1) of the Rules.

42 Ibid. Article 4(2).

43 Ibid. Articles 4(4), 4(5) and 4(6).
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The contents of strict liability upon inland carriers have

also been modified by relevant statutory provisions.44

Moreover, Article 17(3) of the CMR provides that:

'The carrier shall not be relieved of liability by
reason of the defective condition of the vehicle
used by him in order to perform the carriage, or by
reason of the wrongful act or neglect of the person
from whom he may have hired the vehicle or of the
agents or servants of the latter.'

This provision only prevents the carriers from avoiding

liability for any loss, damage or delay which was caused by

the defective condition of the vehicle. 45 It does not imply

that the carriers must undertake an absolute liability as to

the fitness of the vehicle, although they are still obliged

to take reasonable care as to condition of all vehicles used

by them." In fact, at common law inland carriers do not

undertake an absolute warranty as to the fitness of vehicles

and competence of drivers.47

4.2.3 Liability systems

Multimodal transport contracts usually provide a particular

liability system, either by express words or by implied

terms, to determine the liabilities between the contracting

carriers, independent contractors and cargo owners. In

44 E.g. special defences provided in Article 17(4) of the
CMR.

45 Walek v. Chapman & Ball [1980] 2 Lloyd's Rep. 279.

46 Carter v. Hanson Haulage [1965] 1 QB 495 at 517 per
Sellers U.

47 Kahn-Freund, supra fn. 3 p. 268; Trickett v. Queensland
Insurance [1936] AC 159 at 165 (PC).
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practice, such a liability system appears in three types,

i.e. segmented, uniform and network.48

4.2.3.1 Segmented liability system

Under this liability system, the contracting carrier is

liable only for loss or damage when the goods are in his

custody. 49 The contracting carrier will enter into contract

with connecting carriers or any independent contractors as an

agent of the cargo owners. 5° The connecting carriers or

independent contractors are answerable for the cargo claim if

the loss or damage is proven to have occurred during the

period of their custody.51

4.2.3.2 Network liability system

Under this liability system, the contracting carrier will be

solely answerable for any cargo claim no matter where the

loss or damage had occurred. 52 However, the contents of the

48 It may further be classified into five types, i.e.
except for the above, there are modified network and
comprehensive network liability systems.

49 On the principle of a though carriage case Crawford &
Law v. Allan Line [1912] AC 130.

50 E.g. Clauses 5 and 14 of American President Lines Bill
and Clause 6 of Conlinebill.

51 Princes Buitoni v. Hapag-Lloyd Aktiengesellschaft [1991]
2 Lloyd's Rep. 383.

52 E.g. the ICC Uniform Rules 1975 (see Rules 11, 12 and
13), and Clauses 11, 12 of COMBIDOC. The liability
system adopted by the UN Multimodal Transport Convention
1980 can be regarded as a modified network liability
system (see Articles 14, 16-19 of the Convention); see
also Wilson, Carriage of Goods by Sea p. 245.
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carrier's liability under a network liability system depend

on the relevant applicable law and contractual terms of each

stage. If the stage of loss or damage is unknown, the

liability may be determined by an 'overall limit' clause,

under which the loss or damage is supposed to have occurred

during a particular stage (e.g. the ocean carriage). Then,

the carrier's liability will be determined according to the

laws (e.g. the Hague-Visby Rules) and contractual terms of

that stage. Such a liability system is favoured by many

carriers because it does not increase their mandatory

liabilities under the existing legal system.53

4.2.3.3 Uniform liability system

It might be contended that there is no logical reason why the

basis of liability or the level of compensation for a breach

should vary according to the location where the loss or

damage had occurred. 54 Under a uniform liability system, the

contracting carrier will undertake the responsibility of the

whole carriage at a single standard of liability, no matter

where the damage or loss had occurred. Thus, claimants are

not required to prove the stage at which the goods were lost

or damaged. This liability system can provide the advantage

of certainty in the assessment of the compensation.

53 Herber, 'The European Legal Experience with
Multimodalism' [1989] 64 Tulane Law Review 611 at 619;
Wheble, supra fn. 40; Yates, ed. Contracts for Carriage 
of Goods -- by Land, Sea and Air p. 6-109. For further
discussion for the network liability system, see Section
7.2.1 infra.

54 Lloyd's of London Press, Modern Liner Contracts p. 28.
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Nevertheless, the adoption of this liability system concerns

major changes in the law and could generally increase

carriers' liabilities. Thus, this liability system might not

be adopted by most of them unless it becomes a mandatory

rule.

4.3 Exception Clauses

4.3.1 Construction of exception clauses

The language of an exception clause must not only be wide and

clear enough to cover the breach of contract or the

commitment of tort, but must also be reasonable according to

the circumstances of each contract.55

The test of reasonableness is connected with public policy,

although it may also concern the rule of construction to some

extent while the courts are construing the reasonable

expectation as to the parties' intention. In Photo Production

v. Securicor Transport 56 it was thought that:

55	 .Gillespie v. Roy Bowles Transport supra fn. 40 at 417
per Lord Denning MR; Yates, supra fn. 36 p. 245.

56 [1980] AC 827.
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'At the judicial stage there is still more to be
said for leaving cases to be decided
straightforwardly on what the parties have
bargained for rather than on analysis, which
becomes progressively more refined, of decipions in
other cases leading to inevitable appeals.'°7

The rule of construction still connects with the concept of

fairness because the courts may construe the terms of the

contract heavily against the carrier. 58 For example, if there

are conflicting provisions in the contents of exceptions,

such conflicting provisions may not produce an effective

exception. 59 Also, most standard form contracts, such as bill

of lading contracts, do not state in full all the primary

obligations of the parties. It will leave these open to be

incorporated by implication of law from the legal nature of

the contract into which the parties are entering. 60 Thus, the

courts may still have to consider the reasonableness or

fairness of such an incorporation. Based on the decision in

Photo Production v. Securicor the parties are free to agree

as they please to whatever exceptions or modification of all

types of obligations. Even so, the following factors must

also be considered, which are related to some extent to the

test of reasonableness:

57 Ibid. at 843 per Lord Wilberforce.

58 Based on this reasoning, the rule of contra preferentem
is sometimes hardly to be regarded as truly a rule of
construction, but a rule of public policy because it
generally favours the weaker party, see Corbin, Corbin
on Contract, vol. 3, Section 559 at pp. 269-270.

59 The Rossetti [1972] 2 Lloyd's Rep. 116 at 118 per
Brandon J.

60 Photo Production v. Securicor Transport supra fn. 56 at
848 per Lord Diplock.
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(1)The inequality of bargaining power between the cargo

owners and the carrier. The fact of inequality of bargaining

power between the parties may deter the courts from applying

an exception clause to an dispute arising from a multimodal

transport contract, if such an application could result in

unfair or unreasonable consequences. 61 The terms and

conditions in a transport document are still subject to the

statutory and judicial contro1. 62 However, the mere

phenomenon of inequality of bargaining power might not deny

the effect of an exception clause. 63 Cargo owners must prove

further the unreasonableness of that clause in accordance

with the surrounding circumstances.

(2)The main object and intent of the contract." If a

carrier promises to carry the goods but excludes any

liability for not doing it, there would be nothing in the

contract. 65 Thus, an exception clause cannot be applied or

its extension cannot be construed so as to release the

carrier from all liabilities for breach or negligence.

(3) The manner of incorporating an exception clause. That

is, whether or not it can represent the parties' mutual

61 Levison v. Patent Steam Carpet Cleaning [1978] 1 QE 69
at 79; cf. British Crane Hire v. Ipswich Plant Hire 
[1975] QB 303 at 310, where parties to a plant hire
contract were in equal bargaining power.

62 See Section 2.1.2.2 supra.

63 Lawson, Exclusion Clauses p. 18; see also Section
2.1.2.2 supra.

64 Gosse Millerd v. Canadian Government Merchant Marine
[1929] AC 223; Palmer, 'Limiting Liability for
Negligence' [1982] 45 MLR 322 at 329.

65 per Devlin J in Firestone Tyre v. Vokins [1951] 1
Lloyd's Rep. 32 at 39.

162



consent. 66 An exception clause might never become a part of

the contract if there was a misrepresentation as to its

incorporation, no matter whether the misrepresentation is

innocent or fraudulent. 67 Nevertheless, any contract which is

induced by misrepresentation is not void, but only voidable

at the election of the representee."

4.3.2 Main forms of exception clauses

Exception clauses in a wider sense are clauses which appear

in the contract to restrict or exclude a liability or legal

duty that would otherwise arise." These clauses appear

mainly in the following forms:

4.3.2.1 Exclusion of liability for breach or negligence

1A11 goods left at the cargo owner's risk'

There is a presumption that a common carrier cannot release

his liability for negligence unless he has used clear and

wide words for such purposes, 70 or unless the negligence is

66 See Section 2.3.1 supra.

67 Per Denning LJ in Curtis v. Chemical Cleaning & Dyeing
[1951] 1 All ER 631 at 634 (a bailment contract).

68 Section 1 of the Misrepresentation Act 1967; Clough v. 
L. & N.W. Ry. (1871) LR 7 Ex 26 at 34; United Shoe 
Machinery v. Brunet [1909] AC 330 at 339.

69 Yates, supra fn. 36 p. 1.

70 Rutter v. Palmer [1922] 2 KB 87 at 90 per Banker LJ
(obiter.); Thomas National Transport v. May & Baker
[1966] 2 Lloyd's Rep. 347 (Aust. HC); Elderslie S.S. v. 
Borthwick [1905] AC 93 at 96 per Lord Macnaghten; Coote,
supra fn. 36 p. 29.
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the only liability to which the exception could apply. 71 The

words 'at cargo owner's risk' are not clear enough to exclude

the common carrier from any negligence committed by himself,

his servants, agents or independent contractors. 72 It may

exempt the carrier only from his strict liability at common

law. Moreover, an exception clause might not be construed so

widely as to cover a dishonest or fraudulent act on the part

of the carrier (or of his agents, even if the carrier himself

is innocent). 73 Thus, ambiguous words such as 'negligence or

otherwise' will not exclude the carrier from liability for

any loss which was caused by theft by his employee.74

Nevertheless, when the carrier is only an ordinary bailee or

a private carrier at a certain stage of transport, then

general words such as 'at cargo owner's risk' may be able to

cover negligence .75

71 Canada S.S. Line v. The King [1952] AC 192 at 208;
British Arc Welding v. L. & N.E. Ry. (1942) 73 Ll. L.Rep
140 at 141 per Atkinson J; Coote, supra fn. 36 pp. 29,
32-33; Furmston, supra fn. 39 p. 164.

72 Burton v. English (1883) 12 QBD 218; Nelson Line v. 
Nelson [1908] AC 16; Thomas National Transport v. May &
Baker supra fn. 70; Re Polemis [1921] 3 KB 560, where
the shipowner was a common carrier; Fagan v. Green &
Edwards [1926] 1 KB 102 at 108.

73 On the principle of Pearson v. Dublin Corporation [1907]
AC 351 at 353 and 362, per Lord Loreburn LC and Lord
James.

74 Punch v. Savoy's Jewellers (1986) 26 DLR (4th) 546
(Canada Ct. of App. Ontario).

75 Fagan v. Green & Edwards supra fn. 72; Travers v. Cooper
[1915] 1 KB 73 (a private carrier by lighter); Rutter v. 
Palmer supra fn. 70 (a bailment); Coote, supra fn. 36 p.
21. Cf. The Fantasy [1992] 1 Lloyd's Rep. 235 at 238,
where in a time charter the words 'at charterer's risk'
and the rest of the exception clause were not
sufficiently clear to exclude the shipowner's liability
for crew's negligence.
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The clause 'goods to be forwarded at Carrier's expense but at

Merchant's risk' may infer a segmented liability system to

have been adopted. 76 By this clause a common carrier may

release his liability for the loss or damage during the on-

carriage period, but not during the period when the goods are

in his custody. 77 Moreover, when the goods are to be

delivered at an inland depot and the consignee fails to take

delivery within a reasonable time, if there is no proper

accommodation for storage at the final destination the

carrier may give notice to the consignee which provides that

the goods will be stored 'at owner's risk' •78 However, this

rule may not apply to situations when the goods are delivered

at a seaport where the carrier usually can store the goods at

a proper warehouse. Also, it seems that the carrier is still

obliged to exercise ordinary diligence in protecting the

goods during that warehousing period. 79 If the carrier fails

to do so, he might be liable even if a notice or receipt for

76 E.g. Clause 6 of Conlinebill.

77 Allan Bro. v. James Bro. (1897) 3 Corn. Cas. 10 at 12;
Fowles v. G.W Ry. (1852) 7 Ex. 699; cf. Bristol & 
Exeter Ry. v. Collins (1859) 7 HLC 194, where the
connecting carrier was not liable because the contract
was made with the contracting carrier alone.

78	 •Mitchell v. L. & Y. Ry. supra fn. 27.

79 Webster v. Dickson [1969] 1 Lloyd's Rep. 89 (theft of
goods from the carrier's premises); Transmotors v. 
Robertson [1970] 1 Lloyd's Rep. 224 (theft of goods
during transit); see also Section 3.5.3 supra.
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warehousing provides that the goods are stored 'at owner's

sole risk' .80

'Not in any circumstances be responsible' or 'arising from

any cause whatsoever'

These terms could cover loss or damage caused by negligence

in an ordinary bailment or private carriage contract. 81 It is

not necessary to refer expressly to 'negligence' in exception

clauses. In a bailment case Hollins v. Davy, 82 the words 'all

liability for loss.., however caused' could cover misdelivery

due to the negligence of the bailee's servants. Such a clause

may release the carrier from liability for negligence in a

private carriage contract unless cargo owners can prove that

there is a wilful misconduct on the part of the carrier or

his servants. 83 Moreover, the words that the company 'are not

84to be responsible for any accident or damage... , or 'shall

not be liable under any circumstance whatsoever for any

80	 •Mitchell v. L. & Y. Ry. supra fn. 27 at 262 per
Blackburn J; British Traders v. Ubique Transport [1952]
2 Lloyd's Rep. 236.

81	 •Gibaud v. G.E. Ry. [1921] 2 KB 426 at 437, where
Scrutton LJ held that the words 'under any circumstance'
or 'any injury however caused' could give protection to
a bailee; The Raphael [1982] 2 Lloyd's Rep. 42, where
the words 'not be liable for any damage' could cover the
negligence on the part of the defendants' servants;
Harris v. Continental Express [1961] 1 Lloyd's Rep. 251;
Carter v. Hanson Haulage supra fn. 46.

82 [1963] 2 WLR 201.

83 Smith v. G.W. Ry. supra fn. 11 at 183 per Lord
Buckmaster.

84 Pyman S.S. v. H. & B. Ry. [1915] 2 KB 729 (a contract
for the use of dock).
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theft' 85 are wide enough to cover the negligence of a private

carrier or ordinary bailee. Such clauses could generally

negate any liability for negligence arising either in

contract or in tort."

On the other hand, common carriage contracts are more likely

to be connected with the doctrine of public policy. Thus, the

courts may further ask whether or not it is reasonable to

allow the general words to cover negligence. 87 Nevertheless,

the use of 'whatsoever' or 'however caused' might be able to

exclude the ejusdem generis rule. By adopting these general

words, the common carrier could release his liability from

those events which are not confined to the generality of the

previous conditions in the exception clause.88

'Not to be accountable for leakage or breakage'

This clause could release a carrier from liability for any

leakage or breakage which cannot be prevented by all

reasonable care. 89 However, it could not exempt a common

85 Harris v. Continental Express supra fn. 81.
86 Shaw v. Y. & N.M. Ry. (1849) 18 LJ(NS) QE 181 (a

bailment); Manchester. Sheffield & L. Ry. v. Brown
(1883) 8 App. Cas. 703 (a carriage by rail by a special
contract).

87	 •Gillespie v. Roy Bowles Transport supra fn. 40 at 420.
88 Ibid.; Beaumont-Thomas v. Blue Star Line [1939] 3 All ER

127 at 133 per Scott LJ (a carriage of passenger case);
Larsen v. Sylvester [1908] AC 295.

89 Phillips v. Clark (1857) 2 CBNS 156 at 164 per Willes
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carrier from responsibility for leakage or breakage arising

from his negligence or want of care."

'Shall not be liable for loss or damage... unless wilful

neglect or default'

This clause could release a carrier or warehouseman from

liability for his failure to use reasonable skill and care in

preserving the goods, unless there was a 'wilful neglect or

default'. 91 The carrier's failure to adopt a method which is

known to him to be necessary to preserve the goods will not

constitute a 'wilful neglect or default'. 92 Nevertheless, a

conversion of the goods committed by the carrier or his

agents may amount to a fundamental breach and negate the

carrier's defence based on the above clause.

4.3.2.2 Liability limitation clauses

The carrier could rely on a liability limitation clause if

the clause does not contradict statutory provisions 93 and

there is no fundamental breach or gross negligence on his

90 Ibid. at 163 per Cresswell J.

91 Kenyon v. Baxter Hoare [1971] 1 WLR 519; see also Smith
v. G.W. Ry. supra fn. 11. 

92 Ibid. at 523 per Donaldson J; Forder v. G.W. Ry. [1905]
2 KB 532 at 535 per Lord Alverstone.

93 E.g. Article 4(5) of the Hague-Visby Rules, Articles 23,
24 and 25 of the CMR and Articles 40(2), 43, 44 and 45
of the COTIF/CIM.

168



part unless such a breach or negligence had been excluded by

contractual terms. 94

It could be argued that liability limitation clauses may not

be construed as strictly as exception clauses. In Ailsa Craig

Fishing v. Malvern Fishing, 95 Lord Wilberforce stated that:

'Clauses of limitation are not regarded by the
courts with the same hostility as clauses of
exclusion; this is because they must be related to
other contractual terms, in particular to the risks
to which the defending party may be exposed, the
remuneration which he receives and possibly alw
the opportunity of the other party to insure.'°

Indeed, liability limitation clauses do not deprive cargo

owners of their rights to compensation as those in exception

clauses, but only limit the compensation to a certain

amount. 97 Thus, even if the liability limitation clauses must

be construed against the stronger party who drafts those

clauses, it may be presumed that the parties must have

intended those liability limitation clauses to be construed

in a different way from the exception clauses. It may be

contended that there exists inequality of bargaining power

between the parties to multimodal transport contracts.

94 See Sections 4.3.1 supra and 4.4.2.2 infra; see also
Batson v. Donovan (1820) 4 B & Ald 21, where the carrier
did not commit a gross negligence and could rely on the
liability limitation clause.

95 [1983] 1 All ER 101 at 102-103; also at 105-106 per Lord
Fraser of Tullybelton.

96 The same viewpoint can be found in George Mitchell v. 
Finney Lock Seeds [1983] 2 AC 803, where the House of
Lords confirmed the validity of liability limitation in
a contract of sale.

97 E.g. Clause 7(2) of P & 0 Containers Bill and Clause 13
of the RHA's Conditions 1991.
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Therefore, the liability limitation clauses in that contract

may be construed in a stricter way than that suggested in

Ailsa Craig Fishing v. Malvern Fishing, which was made on the

basis of equal bargaining power between the parties. However,

since 1980 it is less possible for an English court to deny

or nullify a contractual term on the ground of public policy

or the fact of inequality of bargaining power between the

parties. 98 Thus, the rule based on parties' intention set up

by Lord Wilberforce in Ailsa Craig Fishing v. Malvern Fishing

may still apply to multimodal transport contracts.99

4.3.2.3 Time limitation clauses

Time limitation is usually provided by relevant statutory

provisions: Article 3(6) of the Hague-Visby Rules, Article 32

of the CMR and Article 58(1) of the COTIF/CIM. 100 Except for

these, the following can be regarded as time limitation

clauses:

98 See Section 2.1.2.1 supra.

99 Cf. Darlington Futures v. Delco Australia Proprietary 
(1986) 161 CLR 500 at 510, where Australian High Court
did not apply such a rule and held that the same
principle, which is applied to the construction of an
exception clause, should also apply to a limitation
clause.

100 See The Finnrose [1994] 1 Lloyd's Rep. 559 (QB).
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(1)A clause requires cargo owners to report the breach

within a certain period.101

(2)An arbitration clause contains a time limit for

bringing an action, such as:

'any claim must be made in writing and claimant's
arbitrator appointed within three months of final
discharge, and, where this provision is not
complied with, the claim shall	 deemed to be
waived and absolutely barred.'1"

These clauses can be treated as exception clauses because

once the time limit has expired the rights to claim

compensation become unenforceable. 103 The time limitation

clauses might result in a severe effect upon the claimant.

Thus, it is less clear whether or not the time limitation

clauses should be construed less strictly than the exception

clauses as that suggested in Ailsa Craig Fishing v. Malvern

Fishing case. 104

4.3.2.4 Jurisdiction clauses and arbitration clauses

Jurisdiction clauses and arbitration clauses can be within

the wider sense of exception clauses because they might

affect the procedure of claim and consequently affect the

101 E.g. Clause 6(4) of P & 0 Containers Bill requires
claimants to give notice of loss or damage at the time
of delivery, or within three working days if the loss or
damage is not apparent.

102 Bank of Australasia v. Clan Line Steamers [1916] 1 KB
39; Atlantic Shipping v. Louis Dreyfus [1922] 2 AC 250;
Mocatta, etc. Scrutton on Charterparties and Bills of 
Lading p. 214; Guest, ed. Benjamin's Sale of Goods para.
966.

103 Coote, supra fn. 36 p. 11.

104 Yates and Hawkins, Standard Business Contracts p. 222.
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carrier's liability. Similarly, a clause may be regarded as

an exception clause if it provides an order of burden of

proof which leads to the relieving or lessening of the

carrier's liability. 1°5 Unlike exception clauses, which

provide primary obligations, jurisdiction clauses and

arbitration clauses provide secondary obligations which

concern only the method for determining the liability after

breach of contract or commitment of a tort) -°6 They are not

exception clauses within a narrower definition. 1" It could

be argued that they should not be construed in the same way

as exception clauses.

4.3.2.5 Obligation clauses

Obligation clauses (or obligation-defining clauses) may be

regarded as exception clauses in the wider sense of the

definition. However, obligation clauses and exception clauses

are not the same in their nature. The distinction between

obligation clauses and exception clauses is critical. Article

3(8) of the Hague or Hague-Visby Rules will not nullify an

105 Article 3(8) of the Hague-Visby Rules (especially, the
second paragraph) and Article 41 of the CMR; see also
Sun Oil v. M.T. Carisle [1986] AMC 305 (US Ct. of App.
3rd Cir.), where the shifting of burden of proving the
carrier's negligence to the shipper was nullified by
Section 3(8) of the US COGSA 1936.

106 Per Lord Macmillan in Heyman v. Darwins [1942] AC 356 at
373; per Lord Diplock in Photo Production v. Securicor
supra fn. 56 at 849 (HL).

107 Yates, supra fn. 36 p. 1, where the narrower definition
of exception clause is described as 'any term in a
contract restricting, excluding or modifying a remedy or
a liability arising out of a breach of a contractual
obligation'.
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obligation clause which does not seek to relieve the carrier

from any liability arising from failure in the duties and

obligations imposed by Article 3(2) of the

Rules 108

Obligation clauses

Obligation clauses are those which provide the carrier's

duties in the performance, e.g. the loading, handling,

stowage, carriage, custody, care and discharge of the goods.

In practice, they are drafted in various forms according to

the requirement of the carriage, e.g. liberty clause,

optional stowage clause, hindrances clause and delivery/non-

delivery of goods (see Clauses 6, 7, 8 and 14 of COMBIDOC).

In Renton V. Palmyra109 a clause, which gave the shipowner a

right to discharge the goods at loading port or any other

safe and convenient port if the port of discharge is in a

strike which prevents the ship from entering the port, was

treated as an obligation clause. Such a clause did not

frustrate the object of the voyage, nor did it release the

shipowner the obligation provided by Article 3(2) of the

Hague Rules. 11° Instead, it was regarded as reasonable in

consideration of Article 4(2) (j) of the Rules, which

expressly exempts the carrier and the ship from liability for

108 Renton v Palmyra [39571 AC 149 at 170. Cf. Article
41(1) of the CMR which may not be limited to exception
clauses.

109 Ibid. at 164, 170 and 178.

110 For the effect of Article 3(2) of the Hague or Hague- .
Visby Rules, see Section 3.2.1.2 supra.
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loss or damage resulting from strikes, and the contract might

have been frustrated if the ship entered into the discharging

port during that strike period.

Obligation clauses can result in no breach at all if they

exclude the carrier from the relevant obligations; whereas

exception clauses are intended to exempt the carrier from

liability for a breach or tort. 111 For example, a clause such

as 'a warehouseman should be under no obligation to take

greater care of perishable goods than was appropriate to

imperishable goods' is an obligation clause because it does

not exempt the carrier or warehouseman from liability for

breach. 112 However, in some instances, the carrier's

obligations and exceptions are contained in the same clause,

e.g. dangerous goods clause. 113 Under such circumstances,

only the provisions for the carrier's liability will be

subject to the control of Article 3(8) of the Hague or Hague-

Visby Rules. 114 Nevertheless, the exception clauses and

obligation clauses must be read together in order to

determine the carrier's liability. 115

111 Yates, supra fn. 36 pp. 128-129.

112 Per Donaldson J in Kenyon v. Baxter Hoare supra fn. 91
at 522.

113 E.g. Clause 18 of COMBIDOC, which on the one hand gives
the carrier a right to dispose of the goods, etc., but
on the other exempts the carrier from the liability
arising from so doing; see also Section 7.5.2 infra.

114 E.g. Article 4(6) of the Hague-Visby Rules.

115 Istros v. Dahlstroem [1931] 1 KB 247.
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Based on the doctrine of freedom of contract the effect of

obligation clauses is generally affirmed unless it

contradicts statutory provisions or common law rules.116

Moreover, if the parties are free to define their obligation

clauses, 'the possibility of fundamental breach would be pro

tan to excluded since nothing can be a fundamental breach

which is not first a breach' h17 The crucial question might

be how far they can define the mutual obligations. It seems

necessary to consider the carrier's duties in the performance

of the contract and the object of that contract.

Exception clauses

Exception clauses are those clauses providing the carrier's

liabilities for breach of contract or tort, e.g. exceptions,

time bar and liability limitation. A responsibility period

clause, liability system clause, notice of loss clause, and

law and jurisdiction clause in multimodal transport documents

may also be regarded as exception clauses because they may

indirectly lessen or relieve the carrier's liability if their

effect is confirmed by the courts)-1-8

116 E.g. Article 3(2) of the Hague or Hague Visby Rules
which imposes on the shipowner or the carrier the duty
to properly and carefully load, handle, stow the goods,
etc. See also Photo Production v. Securicor supra fn. 56
at 850, where Lord Diplock held that parties are free to
exclude or modify all types of obligations provided that
the agreement must retain the legal characteristics of a
contract.

117 Furmston, supra fn. 39 p. 176.

118 E.g. Clauses 9, 10, 11, 13 and 5 of COMBIDOC. See also
Sections 4.3.2.1-4.3.2.4 supra.
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4.4 Burden of Proof

4.4.1 Order of burden of proof

4.4.1.1 Single mode transport

According to the provisions in the prevailing statutes and

the common law rules, the order of burden of proof for a

contract of carriage by a single mode of transport will be:

(1) The claimant must prove that the loss of, or damage to,

the goods occurred during the custody of the carrier or his

agents. If a clean bill of lading has been issued, the

claimant's burden of so proving can usually be met by showing

that the goods were not delivered in the same good order or

condition at the agreed destination.- 1- 9 Under such

circumstances, the claimant will be in a better position than

he would be in at common law because he need not prove the

original condition of the goods if a clean transport document

has been issued.'"

119 For carriage by sea, see Articles 3(3) and 3(4) of the
Hague-Visby Rules and Gosse Millerd v. Canadian 
Government Merchant Marine supra fn. 64 at 234. For
other modes of transport, see Articles 9 and 11 of the
CMR and Articles 19, 27, 35, 36 and 37 of the COTIF/CIM.
For the proof of delay in delivery, see Section 3.1.2
supra.

120 Mocatta, etc. supra fn. 102 at p. 438. See also Section
2.2.1 supra.

176



(2)The carrier in turn must contest the evidence of loss

or damage in the prima facie case made out by the

claimant, 121 or prove that the loss or damage was caused by

one of the excepted perils provided either by statutory

provisions or by contractual terms.122

(3)The claimant has to defeat the carrier's reliance on

the exceptions by proving: (a) that the loss or damage was

caused by the carrier's negligence, e.g. the breach of one of

the statutory obligations; 123 or (b) the carrier's failure to

make the ship seaworthy124 or the use by him of a vehicle in

defective condition, etc; 125 or (c) that the carrier had

committed a deviation or fundamenta l breach.126

121 E.g. the claimant's failure to give a notice of loss or
damage according to Article 3(6) of the Hague-Visby
Rules.

122 E.g. Article 4(2) of the Hague-Visby Rules, Articles
17(2), 17(4) and 18(1) of the CMR and Article 36(3) of
the COTIF/CIM. For contractual exceptions, see also
Section 4.3.2.1 supra.

123 E.g. Article 3(2) of the Hague-Visby Rules; Articles
18(5) of the CMR and Article 32 of the COTIF/CIM.

124 Article 3(1) of the Hague-Visby Rules. However, the
carrier may rebut by proving that he has in fact
exercised due diligence to make the ship seaworthy.

125 Article 17(3) of the CMR.

126 However, the carrier may rebut by proving that departure
or the act or omission is covered by a liberty clause or
any exception clause based on the rules established in
Photo Production v. Securicor. Cf. Article 4(4) of the
Hague-Visby Rules.
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(4) If the carrier fails to rebut the claimant's allegation

in (3), the carrier may still claim limit of liability 127 or

time bar. 128

4.4.1.2 Multimodal transport

If a network liability system is adopted, the party which

seeks the benefits provided by the law of a particular stage

must prove that: (1) the loss or damage had occurred during

that particular stage of transport; and (2) the dispute falls

within the scope of the application of that law. 129 Such a

burden of proof might rest on the claimant who has to prove

the stage of loss or damage in order to impose on the carrier

the liability for breach of obligations, which are provided

by the law of that stage (e.g. Article 3(2) of the Hague-

Visby Rules). However, it might be difficult for the claimant

to so prove because the goods are not in his custody. 130

127 Article 4(5) of the Hague-Visby Rules; Article 23(2) of
the CMR and Articles 40, 42, 43 and 44 of the COTIF/CIM.

128 Article 3(6) of the Hague-Visby Rules; Article 32 of the
CMR and Article 58 of the COTIF/CIM. However, in the
absence of the phrase 'in any event' or 'whatsoever' in
the CMR or the COTIF/CIM, it is debatable whether or not
the carrier is still entitled to the liability
limitation or time bar under those Conventions after
committing a fundamental breach: see Section 3.3.2.3
supra.

129 For the scope of their application, see Article 1(b) of
the Hague-Visby Rules, Article 4 of the CMR and Article
11(1) of the COTIF/CIM; see also Section 6.2.2 infra.

130 For solutions to such difficulties, see Section 7.2
infra.
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If a segmented liability system is adopted, the claimant must

prove where the loss or damage had occurred in order to sue

the actual carrier of a particular stage. If the claimant

cannot so prove, the possible solutions might be:

(1) It is suggested that the claimant can sue the

contracting carrier who is a party to the multimodal

transport contract. This is especially true when there is an

overall liability clause which gives the claimant a right to

sue the contracting carrier. 131 Then, it is for that

contracting carrier in turn to prove that the loss or damage

had not occurred during the period of his custody of goods.

The applicable law for that dispute might be the mandatory

law in the sea leg, which applies compulsorily to the

shipment from the port of loading (e.g. the UK COGSA 1971

applies to a shipment from a UK port) 132 or is incorporated

into the contract to govern that dispute.133

(2) It might be reasonable to allow the claimant to sue the

carrier of the final stage if there is no remark concerning

loss or damage on any multimodal transport document which

shows that other carriers were responsible for that loss or

131 E.g. the first paragraph of Clause 5, American President
Lines Bill.

132 E.g. Mayhew Foods v. OCL. [1984] 1 Lloyd's Rep. 317. In
that case, the goods were carried from Uckfield (an
inland point) to Jeddah via a UK port and a French port
(transhipment). The Hague-Visby Rules (the UK COGSA
1971) applied because the bill of lading was issued in a
contracting state (the UK) and the goods were loaded at
the port of a contracting state (Shoreham).

133 E.g. Clause 2 of American President Lines Bill, which
provides that the US COGSA 1936 applies 'throughout the
entire time during which the Carrier is responsible for
the Goods under the transport agreement'.
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damage. In Crawford & Law v. Allan Lin134 Lord Gorell held

that:

'the convenience of business requires that the
shipowner, when he receives from the inland
carrier, shall be careful to note the apparent
order and condition of the goods... he takes the
responsibility of delivering them in that order and
condition, except as far as it is shown that the
damage complained of was done before he received
the goods or was caused by perils excepted in his
part of the contract.'

Under such circumstances, it is for the carrier of the final

stage to prove that the loss or damage occurred during the

custody of another carrier in order to release his own

liability.

4.4.1.3 Bailment

The claimant may sue the contracting carrier or an

independent contractor based on a bailment or sub-bailment on

terms. 135 The order of burden of proof in such a claim would

be the same as that in any single mode of transport. That is,

the claimant must first prove his loss. Then, the bailee (the

contracting carrier or any independent contractor) must show

what had happened to the goods, and that he was not negligent

or that he was excused by one or more excepted perils. 136 The

bailee will not discharge such an onus of proof unless the

134 Supra fn. 49 at 143; also per Lord Atkinson at p. 137.

135 See Section 5.2.3 infra.

136 w.L.R. Traders v. British & Northern Shipping [1955] 1
Lloyd's Rep. 554 at 561 per Pilcher J; Travers v. Cooper
supra fn. 75; Levison v. Patent Steam Carpet Cleaning
supra fn. 61 at 82 per Lord Denning MR; Woolmer v. 
Delmer Price [1955] 1 QB 291; Hobbs v. Petersham
Transport (1971) 124 CLR 220 (Aust. HC).
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loss or damage apparently falls within the exception. 137 If

the bailee leaves the cause of loss or damage unexplained, he

might be liable. 138 Under such circumstances, the goods could

have been stolen by one of his servants, delivered by a

servant to a wrong address, or damaged by reckless or wilful

misconduct, which might constitute a fundamental breach.139

4.4.2 Extent of proof

Except for those provisions peculiar to the multimodal

transport, 140 the extent of proof in a cargo claim arising

from multimodal transport will be basically the same as that

in a single mode of transport. First, the claimant has to

satisfy the courts that prima facie the loss or damage

occurred during the custody of the carrier. 141 Second, it is

for the carrier to show that the loss or damage was caused by

one of the excepted perils. 142 When so proving, the

definition of the exceptions is crucia1. 143 Third, it is for

137 The Glendarroch [1894] P 226.

138 Woolmer v. Delmer Price supra fn. 136.

139 Ibid.; cf. Smith v. G.W. Ry. supra fn. 11.
140 See Section 4.4.1.2 supra.

141 For the effect of receipt of goods upon the claimant
burden of proof, see Section 2.2 supra.

142 See Section 4.3.2 supra.
143 E.g. Nugent v. Smith supra fn. 17 at 34, where the

carrier failed to prove that the loss was caused by the
act of God; The Bunga Seroja [19941 1 Lloyd's Rep. 455
at 470 (Aust. Sup. Ct. NSW), where a storm which was
expectable did not of itself exclude the finding that
the damage was occasioned by perils of the sea.
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the claimant in turn to prove that the carrier was barred

from those exceptions. Finally, the carrier must prove his

entitlement to the limit of liability either under statute or

under contract. Among these, the bars to the exceptions need

to be further discussed as follows:

4.4.2.1 Carrier's negligence

At common law, an exception clause with general wording may

exempt a common carrier only from his strict liabilities, but

not those liabilities for the want of reasonable skill,

diligence and care (i.e. the liability based on fault) .144

The carrier must prove that himself, his servants and agents

have taken reasonable measures and proper care for the

carriage and the preservation of the goods in order to

discharge his liability. 145 Nevertheless, the carrier is not

bound to make extra efforts to protect the goods.146

Article 3(2) of the Hague-Visby Rules provides that:

144 Notara v. Henderson (1872) LR 7 QB 225 at 235 per Willes
J; see also Sections 4.2.1 and 4.2.2. supra.

145 Ibid. at 223, 236; Worms v. Storey (1855) 11 Ex. 427 at
430; Laurie v. Douglas 15 M & W 746; Pye v. B.G. 
Transport Service [1966] 2 Lloyd's Rep. 300; Transmotors 
v. Robertson supra fn. 79 at 227 per Mocatta J.

146	 •Brlddon v. G.N. Ry. (1858) 28 LJ Ex 51; Phillips V. 
Clark supra fn. 89.
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'Subject to the provisions of Article IV, the
carrier shall properly and carefully load, handle,
stow, carry, keep, care for, and discharge the
goods carried.'

The phrase 'subject to the provision of Article IV' would

mean that the carrier would be able to escape his liability

by proving that the cause of loss or damage was within the

exceptions listed in Article 4(2). Then, it is for the

claimant to prove negligence on the carrier's part in

performing the duty within Article 3(2) of the Hague-Visby

Rules in order to deny the carrier's right to those statutory

exceptions. 147 Furthermore, Article 17(2) of the CMR provides

that:

'The carrier shall however be relieved of liability
if the loss, damage or delay was caused... through
circumstances which the carrier could not avoid and
the consequences of which he was unable to
prevent.'

The unavoidable hindrance must be the event which the carrier

cannot prevent 'with utmost care' • 148 The carrier will be

precluded from relying on the defences and liability

limitation in the CMR if he fails to so prove. 149 In fact,

the duty to avoid the loss, damage or delay is not equivalent

to the duty to exercise reasonable care or due diligence.

Even if the carrier can prove that he was not negligent in

exercising due diligence, it is insufficient to establish

that the loss or damage could not be avoided.150

147 Wilson, supra fn. 52 at pp. 191-192.

148 Silber v. Islander Trucking [1985] 2 Lloyd's Rep. 243.

149 Michael Galley Footwear v. Iaboni [1982] 2 All ER 200;
Thermo Engineers v. Ferrymasters [1981] 1 Lloyd's Rep.
200 at 206 per Neill J.

150 Michael Galley Footwear v. Iaboni ibid. at 206-207.
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4.4.2.2 Unseaworthiness

The duty of providing a seaworthy ship in accordance with

Article 3(1) of the Hague-Visby Rules is an overriding

obligation. The breach of such a duty would deprive the

carrier of the right to rely on the exceptions and the

indemnity provided by Articles 4(2) and 4(6) of the Rules.

However, the carrier can rebut the claimant's allegation of

such a breach by proving that he has in fact exercised due

diligence to make the ship seaworthy. 151

4.4.2.3 Deviation or fundamental breach

Under the traditional view, if the carrier commits a

deviation or fundamental breach, he will not be able to rely

on exceptions provided either by law or by contract. Such a

view is now modified by the decision in Photo Production v. 

Securicor. 152 That is, whether or not the carrier can rely on

a particular contractual exception after a deviation or

fundamental breach is a matter of construction of the

contract. However, the rule of construction approach

established in Photo Production v. Securicor seems to be

limited to the application of contractual exceptions which

concerns the parties' negotiated allocation of risk, with

which the courts will not interfere. It is clear that the

application of exceptions provided either by common law

151 See Section 3.2.2.1 supra.

152 Supra fn. 56.
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rules 153 or by statute154 will not be affected by the

contractual terms. Notwithstanding the decision in Photo

Production v. Securicor, the following issues in the

traditional view may still be reserved.

Deviation

While the cargo owner elects to treat the contract as at an

end after a deviation, it could be contended that the carrier

is still entitled to rely on common law exceptions if he can

prove that the loss or damage would have happened even if

there was no deviation. Based on the decisions in

Internationale Guano v. MacAndrew 155 and Morrison v. Shaw,156

the editors of Carver's Carriage by Sea stated that:157

I ... if the ship deviates, and the goods-owner
elects to rescind the special contract, the
shipowner carries as common carrier and, as such,
becomes entitled to the benefit of the common law
exceptions, such as act of God... if he can prove
that those perils would have operated in the same
way even had the ship not deviated.'

This view has been questioned by Professor Palmer on the

ground that the dicta of the above two cases are not

conclusive. Also:

153 E.g. act of God, act of the Queen's enemies and inherent
vice; see also Section 4.2.1 supra.

154 E.g. Article 4(2) of the Hague-Visby Rules and Article
17(4) of the CMR.

155 [1909] 2 KB 360.

156 [1916] 2 KB 783 at 795-796 per Swinfen Eady LJ, and at
800 per Phillimore U.

157 Para. 1196. For the same view see Treitel, The Law of 
Contract p. 212 and Coote, supra fn. 36 pp. 92-93.
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'Even if Carver's view is correct, it is suggested
that it is limited to carriers by water... it has
no application to carriage by land or bailment
generally. Where a carrier by land or other bailee
(whether or not he is a common carrier or not)
deviates, it is submitted that his liability is
that of any other wrongful possessor4 ,i.e. he is
strictly liable for loss or damage.'-")°

Ocean carriers are traditionally subject to strict control

from courts and statutes. 159 They cannot rely on the

exceptions as provided by common law or contract after

committing a deviation. The rule established by

MacAndrew and Morrison v. Shaw can be

regarded as the only defence which allows ocean carriers to

rely on common law exceptions (but not contractual

exceptions 160) if they can prove that the loss or damage

would have occurred even though the ship had not deviated.161

On the other hand, inland carriers usually possess more

flexible rights in choosing the route and method of carriage

and undertake less strict liability than ocean carriers.162

On equal terms, the inland carriers may not be protected by

the excepted perils at common law after committing a

deviation, unless such a protection has been expressly

approved by the courts. In the absence of any such clear

158 Palmer, supra fn. 4 p. 996.

159 E.g. the US Harter Act 1893 and the Hague Rules 1924.
See also Davis v. Garrett (1830) 6 Bing 716 (a tempest
caused fire during deviation).

160 See Photo Production v. Securicor Transport supra fn. 56
at 842 and 850 per Lord Wilberforce and Lord Diplock.

161 See also Coote, supra fn. 36 p. 81 and Baughen, 'Does
Deviation Still Matter?' [1991] LMCLQ 70 at 74.

162 Kahn-Freund, supra fn. 3 at 285; see also Section 3.3.2
supra.
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authority as those in Internationale Guano v. MacAndrew and

Morrison v. Shaw, the inland carriers might not rely on those

exceptions at common law even if they can prove that the loss

or damage would have happened had no deviation been

committed.

Fundamental breach and breach of fundamental term

To establish fundamental breach requires a degree of

seriousness which depends on the consequence of breach,163

the nature of the terms 164 and the manner by which the breach

is committed. 165 A party might not commit a fundamental

breach when that breach occurred due to circumstances beyond

his control and the contract provided that the breach or non-

performance can be excused.'"

Article 4(5) (e) of the Hague-Visby Rules provides that:

'Neither the carrier nor the ship shall be entitled
to the benefit of the limitation of liability
provided for in this paragraph if it is proved that
the damage resulted from an act or omission of the
carrier done with intent to cause damage, or

163 Per Megaw LJ in Wathes v. Austins [1976] 1 Lloyd's Rep.
14 at 19 (overruled, but not on this point, by the House
of Lords in Photo Production v. Securicor supra fn. 56);
Riley v. Horne (1828) 5 Bing 217 at 224 per Best CJ.

164 I.e. the classification of warranty, condition and
intermediate term, see Mocatta, etc. supra fn. 102 p.
75

165 Suisse Atlantique v. Rotterdamsche [1967] AC 361 at 435
per Lord Wilberforce (a deliberate act). However, a
trivial deliberate breach may be excused by an exception
clause, see Photo Production v. Securicor supra fn. 56
at 840 (HL).

166 The Angelia [1973] 1 WLR 210 at 228 per Kerr J.
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recklessly and with knowledge that damage would
probably result.'

It has been suggested that the term 'the carrier' in the

above provision means only the carrier himself, and does not

include his servants or agents)- 67 If this suggestion is

true, the term 'the carrier' would include only certain high

ranking officials in the company whose act or omission would

be equivalent to the act or omission of the carrier himself.

Consequently, the carrier can still rely on the liability

limitation as provided by Article 4(5) (e) if the damage or

loss resulted from any wilful misconduct or omission on the

part of his servants or agents. Then, the scope of the

protection to cargo owners as offered by this provision would

be limited. 168 Moreover, neither a deliberate act nor the

failure to adopt sufficient protection against a risk (which

has been known to the carrier or his servants) will

constitute a wilful misconduct or omission.169

A fundamental term is something which forms the core and

essential part of the contract and is more basic than a

warranty or a condition to that contract. If the duty

provided by the fundamental term has not been fulfilled, the

performance will be totally different from the contemplated

one. 17° However, the carrier is usually entitled to perform

167 Mocatta, etc. supra fn. 102 p. 456.
168 For a clause for solutions to this difficulty, see •

Section 7.2.2.4 infra.
169 Kenyon v. Baxter Hoare supra fn. 91. For the definition

of wilful misconduct, see Forder v. G.W. Ry. supra fn.
92 at 535-536.

170 Photo Production v. Securicor supra fn. 56 at 849-850.
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the contract in certain ways which are allowed by the

contract or by the custom of trade without committing a

breach of fundamental term. 171 The scope of fundamental term

is very narrow, thus it might be difficult for the claimant

to establish a breach.

Burden of proof

In principle, it is the claimant who has to prove a deviation

or fundamental breach on the carrier's part in order to

prevent the carrier from relying on a particular

exception. 172 Then, based on the rule of construction

approach in Photo Production v. Securicor the carrier must

prove that the exception can be applied after the deviation

or fundamental breach. However, it is often contended that

the carrier or bailee must undertake the burden of proving

that he has not committed a deviation or fundamental breach,

or contractual exceptions are still applicable after the

deviation or fundamental breach, because he is in the best

position to prove what had happened to the goods. 173 The

crucial questions could rest on: (1) the extent to which the

claimants must prove or present their case in order to shift

171 E.g. Gibaud v. G.E. Ry. supra fn. 81, where the bailee
was entitled to store the goods at a convenient place
according to local custom.

172 See Section 4.4.1 supra.

173 Levison v. Patent Steam Carpet Cleaning supra fn. 61.
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the burden of proof to the carrier or bailee; 174 (2) the

nature of individual cases.175

In deposit cases Woolmer V. Delmer Price 176 and Levison V. 

Patent steam Carpet Cleaning 177 the bailees were liable for

the unexplained loss from their premises because they failed

to show that the loss had not resulted from a fundamental

breach of bailment on their part. Under such circumstances,

the burden of proof in respect of fundamental breach will be

shifted from the bailors to the bailees because the bailees

are in the best position to prove what had happened to the

goods. If the bailees leave the cause of the loss

unexplained, that loss might be presumed to have occurred as

a result of a fundamental breach, and such a breach falls

outside the 'four corners' of the bailment contract.178

However, in contracts of carriage, no such implication can be

suggested because the loss or damage might be caused by

perils of sea or by a breach other than a fundamental breach.

Nevertheless, based on the decision in Photo Production v. 

174 The Ruapehu (1925) 21 Ll. L.Rep. 310 at 315 per Atkin
LJ; B.R.S. v. Arthur [1968] 1 All ER 811 at 822 per
Sachs U.

175 Palmer, supra fn. 4 pp. 1554-1555; Yates and Hawkins,
supra fn. 104 p. 361.

176 Supra fn. 136

177 Supra fn. 61.

178 Tyler and Palmer, Personal Property pp. 101-102; Palmer,
supra fn. 4 p. 1557.

190



Securicor, a carrier or a bailee may shift the above burden

of proof to cargo owners by a well-drafted, clear clause.179

Based on a contract of carriage case Hunt & Winterbotham v 

B R S 180 it appears that the plaintiff must first plead

fundamental breach against the defendant. Then, it is for the

defendant to show no fundamental breach on his part, or a

contractual exception is still applicable to that fundamental

breach. However, it can usually be contended that the carrier

is the best person who could provide an explanation of what

had happened to the goods which were in his custody, and

there would seem to be no justification in suggesting that

the burden of proving fundamental breach in contracts of

carriage might be different from that in deposit

contracts. 181 If the cargo owners must undertake such a

burden of proof in the first instance, then the crucial issue

might lie in what will be the sufficient evidence of proof

provided by the cargo owners. It seems that the cargo owners

need only to make out a prima facie case against the carrier.

Then, it is for the carrier to plead and to prove no

fundamental breach at all, or the exception clause is

179 However, the effect of such a clause must be subject to
the rule of strict construction. See also Kahn-Freund,
supra fn. 3 p. 235.

180 Supra fn. 11. See also Gallaher v. B.R.S. [1974] 2
Lloyd's Rep. 440 at 450 per Kerr J. In that case, the
first and second defendants were employed to carry the
plaintiffs' goods over a number of years. The failure to
set up the security system in one of the contracts did
not amount to fundamental breach of the main contract.

181	 . .Aikin, 'Once More into the Breach' [1963] 26 MLR 98 at
100.
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applicable to that fundamental breach according to the

contractual terms, in order to avoid his liability. 182

However, the mere pleading of fundamental breach by the cargo

owners is not sufficient to make out such a prima facie case

of fundamental breach. As an example, in a carriage by rail

case Smith v. G.W. Ry. 183 the cargo owners' claim in respect

of wilful misconduct of the carrier was rejected. Wilful

misconduct is something far beyond gross or culpable

negligence. It is an intentional wrongdoing or omission. 284

The mere fact of unexplained loss or non-delivery of the

goods in that case was not sufficient to establish prima

facie evidence of wilful misconduct.

182 Furmston, supra fn. 39 p. 175.

183 supra fn. 11.

184 Forder v. G.W. Ry. supra fn. 92 at 535-536; Texas
Instruments v, Nason (Europe) [1991] 1 Lloyd's Rep. 146,
where the carrier committed a wilful misconduct because
he insisted that the trailer with high value goods be
left at public car park unattended in the East End of
London.
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To examine the carrier's liabilities with relation to the

employment of servants, agents and independent contractors,

Section 5.1 will identify the status of those parties.

Section 5.2 will discuss the carrier's right to employ

independent contractors and the relevant liabilities because

of such employment. It will also examine whether or not

independent contractors can be sued, and whether or not they

are entitled to benefits provided by the principal contract

and the sub-contract if cargo owners elect to sue them. It is

usually unclear whether or not an action in tort can be

founded either against the carrier, or against independent

contractors. Section 5.3 will discuss the rationales of

bringing an action in tort. Basically, an action in contract

is preferable for a cargo claim arising from a contract of

carriage in which the parties' freedom of contract is usually

affirmed. However, it is clear that the law does not prevent

the cargo owners from suing in tort. Therefore, Section 5.4

will review three possible causes for tort action.

5.1 Who Can Be Sued?

5.1.1 Contracting carriers

5.1.1.1 Provisions in international conventions

Article 1(1) of the Hague-Visby Rules provides that: 'Carrier

includes the owner or the charterer who enters into a

contract of carriage with the shipper'. The word 'includes'
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suggests that this definition is not exhaustive.' A freight

forwarder or inland carrier will be within this definition if

he enters into a multimodal transport contract, which

includes carriage by sea, with the shipper.

Article 34 of the CMR provides that:

'If carriage governed by a single contract is
performed by successive road carriers, each of them
shall be responsible for the performance of the
whole operation, the second and each succeeding
carrier becoming a party to the contract of
carriage, under the terms of the consignment note,
by reason of his aqceptance of the goods and the
consignment note.'

A carrier by another mode cannot be a successive carrier

according to the above provision. Also, this provision will

not apply to sea/land multimodal transport when: (1) the

goods or containers are unloaded from the vehicle during the

period of carriage by sea; 3 and (2) the contracts are

evidenced by bills of lading or waybills, but not by

consignment notes. Even in cross-Channel traffic when a

tractor is employed to tow an articulated trailer to and from

an English port and the contracts are evidenced by

consignment notes, the chance of the tractor operator

1 Mocatta, etc. Scrutton on Charterparties and Bills of 
Lading p. 427; Colinvaux, Carver's Carriage by Sea 
paras. 50-51.

2 For similar provisions as to succeeding carriage by
rail, see Articles 35 and 55(3), the COTIF/CIM.

3	 Article 2(1), the CMR.
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receiving any such consignment notes is remote, and thus such

a carriage may not be governed by the CMR.4

Articles 10(1) and 11(1) of the Hamburg Rules provide that

the contracting carrier is liable for any loss or damage

which was caused by acts and omissions of the actual carrier

in the performance of the contract, unless: (1) the

contracting carrier expressly excludes such a liability;

(2)the actual carrier has been named in the contract; and

(3)the claimant is able to institute judicial proceedings

against the actual carrier. 5 To meet the requirements of the

above proviso, the contracting carrier must not only name the

actual carrier, but also provide that a certain stage of the

carriage is to be performed by that actual carrier. If the

Hamburg Rules are incorporated into the contract, the above

provisions may be applied to the situations when a multimodal

transport document is issued by a time charterer, or when the

goods are to be transhipped by an ocean carrier (an actual

carrier). Under such circumstances, an actual carrier will be

responsible for the loss, damage or delay in delivery caused

by an occurrence which takes places when the goods are in his

charge. 6 Also, all the provisions of the Hamburg Rules

governing the responsibility of the carrier will apply to

4 Hill and Messent, CMR: Contracts for the International 
Carriage of Goods by Road p. 200; Helm, 'Combined
Transport by Road and Rail' [1975] 10 ETL 700 at 704-
706; cf. Aqualon v. Vallana Shipping [1994] 1 Lloyd's
Rep. 669 at 676 (QB); for the application of the CMR,
see Section 6.2.2.2 infra.

5 LUddeke, A Guide to the Hamburg Rules pp. 20-23.

6 Article 11(1), the Hamburg Rules.
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regulate the responsibility of carriage performed by that

actual carrier. 7 Nevertheless, these facts do not suggest

necessarily that the application of the Hamburg Rules will

depart from the doctrine of privity of contract. At common

law, there will be an implied contract between that actual

carrier and cargo owners who have accepted transport

documents which provide that the actual carrier will become a

party to the performance of the contract.

According to Articles 1(2) and 15 of the UN Multimodal

Transport Convention 1980, the contracting carrier is the

person who contracts as a principal with the shipper and

assumes the responsibility of the performance of the

contract. The Convention does not provide whether the actual

carrier can be sued in contract, nor does it exclude the

claimant's right to sue the actual carrier in tort.8

5.1.1.2 Contract

The contract of carriage is prima facie made solely with the

shipowner or carrier whose name is shown on the front page of

transport documents. 9 In addition to this, the question of

7	 Ibid. Article 10(2).

8 For the effect of these two conventions as incorporated
laws, see Section 6.2.3 infra.

9	 Crawford & Law v. Allan Line S.S. [1912] AC 130 at 136
per Lord Atkinson. For similar approaches in Continental
courts, see Trappe, 'Carrier's Liability and Recovery
Problems in Foreign Jurisdictions' [1975] 10 ETL 446 at
450-451.
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who is the contracting carrier can be determined by contract

according to the following factors:

Form of signature

A shipmaster or agent is traditionally thought to have

contracted personally and can be sued as a principal if he

signs bills of lading without any qualification. 10 This

presumption may be questioned now because most shipmasters in

modern transport are apparently acting as the servants or

agents of the shipowner or the charterer when issuing

transport documents. Also, a shipping agent should not always

be regarded as a carrier merely because he signs the

transport documents without making any qualification. At

common law, words which are written, stamped or typed in the

contracts should usually prevail over the printed clauses.11

However, this rule will not apply to multimodal transport

documents, which are the evidence of contracts but not the

actual contracts themselves. 12 Cargo owners might be able to

sue the shipowner or the principal carrier according to oral

evidence or the other provisions in the documents. Similarly,

if a bill of lading provides that the charterer is an

10 Priestley v. Fernie (1863) 3 H & C 977.

11 Robertson v. French (1803) 4 East 130 at 136 per Lord
Ellenborough CJ; Love & Stewart v. Rowtor S.S. [1916] 2
AC 527.

12 Cf. Universal S.N. v. McKelvie [1923] AC 492 at 500 per
Lord Sumner (HL), where the charterparty was one of the
written contracts, thus the words 'as agent' for
qualifying the signature of the charterparty were
conclusive. For evidence of contract, see Section 2.3
supra.
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operating carrier, the charterer may become the contracting

carrier although he or his agents signed the bill of lading

with the qualification 'general agents and as agents for the

Master'. 13 In short, the form of signature in multimodal

transport documents can be a relevant factor for determining

who is the contracting carrier, but is not conclusive.

Demise clause

Under English law, an explicit demise clause in transport

documents is usually effective. Thus, the contract evidenced

by the documents will be regarded as having been made between

shippers and shipowners. 14 Consequently, by virtue of this

clause, cargo owners will be entitled to sue the shipowners

but not the charterers. Nevertheless, the effect of the

demise clause might be denied by American courts, based on

the presumptions that: (1) if the charterers had entered into

a contract of carriage with shippers as principal, they may

not declare themselves as not being carriers by a demise

clause contained in transport documents which were issued

afterwards; and (2) the demise clause might relieve or lessen

the carriers' mandatory liabilities provided by the US COGSA

13 The Venezuela [1980] 1 Lloyd's Rep. 393.

14 The Berkshire [1974] 1 Lloyd's Rep. 185 at 188;
Manchester Trust v. Furness Withy [1895] 2 QB 282(QB),
539 (CA); The Jalamohan [1988] 1 Lloyd's Rep. 443;
Roskill, 'The Demise Clause' [1990] 106 LQR 403
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1936. 15 The discrepancies between English and American courts

could be a result of the different degree of the state's

intervention in the freedom of contract.16

5.1.2 Servants

An appropriate test for identifying servants might be:

'whether or not it is just that the loss resulting
from the servants' act should be considered as one
of the normal risks to be borne by the business in
which the servants are employed.' "-7

Thus, a servant is a person who 'is employed as part of the

business, and his work is done as an integral part of the

business' •18 The words 'integral part of the business' are

not limited to the concept of an organisation. The workers

employed by the carrier in a container terminal on a short-

term basis for packing containers may not be an integral part

of the organisation, but they can be servants of the carrier

if other factors are satisfied, such as power of control and

15 Pritchett, 'The Demise Clause in American Courts' [1980]
LMCLQ 387 at 394; Tetley, Marine Cargo Claims at 251;
Carling v. C.N. Marine [1987] AMC 954 (Canada Fed. Ct.),
where demise clause was invalidated by reason of Article
3(8) of Canadian Hague Rules (noted by Reynolds in
[1990] LMCLQ 494).

16 For the state's intervention in the parties' freedom to
contract, see Section 2.1 supra. Also, it has been
observed that 'Great Britain is commonly described as a
"carrier" nation and the United States is commonly
described as a "cargo" nation', see Sturley, 'Bill of
Lading Choice of Forum Clauses: Comparisons between
United States and English Law' [1992] LMCLQ 248 at 260.

17 Restatement, Agency. 2d, vol. 1, p. 507.

18 Denning LJ in Stevenson. Jordan & Harrison v. MacDonald
[1952] 1 TLR 101 at 111.
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right to select or dismiss. 19 However, the absence of the

power to select or dismiss an individual workman cannot, in

any event, deny the identification of their roles of master

and servant.

A servant is usually under the direct control and direction

of his master in respect of the manner of carrying out the

work. 20 However, this factor is not a decisive test for the

employment of a professional man or a man with particular

skill or experience. 21 For example, a shipmaster or a lorry

driver is traditionally regarded as a servant of the owners

of the ship or the lorry, but he may not be under the direct

control or direction of the owners when he is carrying out

the owners' business. 22 Also, in a charter which is not by

demise, the shipmaster is the servant of the shipowners,

19 On the principle of Ferguson v. Dawson [1976] 1 WLR
1213; see also Ready Mixed Concrete v. Minister of 
Pensions & National Insurance [1968] 2 QB 497 at 515 per
MacKenna J, where a multiple factor test was observed.

20 Per MacKinnon LJ in Hewitt v. Bonvin [1940] 1 KB 188 at
191; Short v. Henderson (1946) 62 TLR 427; Heuston and
Buckley, Salmond and Heuston on the Law of Torts p. 511.

21 Morren v. Swinton & Pendlebury [1965] 1 WLR 577 at 582
per Lord Parker CJ.

22 Century Insurance v. Northern Ireland Road Transport 
Board [1942] AC 509; also on the principle of a hospital
case Cassidy v. Ministry of Health [1951] 2 QB 343 at
360 per Denning U.
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although the charterers can direct the employment of the

ship.23

5.1.3 Agents

5.1.3.1 Agent by agreement

An agent is usually employed to carry out a particular task,

e.g. to enter into a contract of carriage or to accept

bookings; whereas a servant is usually employed to perform

more general work, and an independent contractor can not

usually enter into a contract on behalf of his employer

unless there is special authorisation. 24 A principal would be

responsible for the acts or omissions of his agent within the

scope of authority, no matter whether the action is founded

in contract or in tort. Moreover, an agent may have implied

authority to do work which is necessary for, or incidental

to, his authorised employment. 25 The carrier could be

vicariously liable for the acts or omissions which have been

done by his agents under such circumstances.

A booking agent may not enter into a contract with any third

party on his principal's behalf if such a contract has

23 Montreal v. Montreal Locomotive Works (1947) DLR 161 at
169. However, in a bare boat charter or car rent
contract, the shipmaster or the driver might be the
servant of the charterers or the hirers who employ him;
see also Clarke, International Carriage of Goods by
Road: CMR pp. 60-62.

24 Heuston and Buckley, supra fn. 20 p. 504; Fridman, The 
Law of Agency p. 30; Palmer, Bailment p. 456.

25 Reynolds, Bowstead on Agency p. 104.
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nothing to do with the carriage or if his act is apparently

beyond the scope of his employment. 28 Also, the carrier may

not be liable when his agent enters into a contract with the

shipper without disclosing the agency. 27 Under such

circumstances, that agent will be liable as if he were a

principal himself. 28 However, if the multimodal transport

contract is made by an oral agreement, it seems open to the

agent to prove that he is not personally answerable for any

liability which has arisen from the contract.28

If subsequently ratified, an unnamed principa1 30 may sue and

be sued based on the contract made on his behalf by his

agents within the scope of his authority. 31 Such a rule,

though regarded as anomalous, may be applied to the

situations when the carrier intends to protect any

independent contractor who is not named in a standard form

26 On the principle of Cox v. Midland Ry. (1849) 3 Exch
268, where a stationmaster of a railway company could
not bind the company by contracting for surgical
attendance on an injured passenger; cf. Walker v. G.W. 
Ry. (1867) LR 2 Ex 228.

27 Tetroc v. Cross-Con [1981] 1 Lloyd's Rep. 192 at 198 per
Martin J (a freight forwarder was regarded to have
contracted as a principal).

28 The Swan [1968] 1 Lloyd's Rep. 5 (a ship repair case).

29 The Santa Carina [1977] 1 Lloyd's Rep. 478 at 482 per
Lord Denning MR, where both plaintiffs and defendants
were members of the Baltic Exchange, and there was no
custom of the trade by which a broker on the Baltic
Exchange was personally liable.

30 I.e. the third party does not know the principal's name,
but know the existence of that principal.

31 On the principle of a sale contract case Keighley. 
Maxsted v._ Durant [1901] AC 240 at 246.
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transport document. For the purpose of the above, the

following words may be used in a transport document:

. ... while entering into this contract, the carrier
does so not only on his own bOalf but also as
agent for the above persons."`

5.1.3.2 Agent by estoppel

If the carrier represents, either by words or by conduct,

that an agent has authority, he will be answerable for that

agent's acts when the cargo owners have acted on his

representation. 33 The carrier will be bound by the agent's

acts because he put the agent in such a position.34

Nevertheless, a warehouseman may not become an agent by

estoppel by the mere fact of his acceptance of goods from

cargo owners at a loading port, or from carriers at a

discharging port. It needs a clear, appropriate

representation from the carrier, or unambiguous evidence from

the circumstances, that the warehouseman is acting as an

agent for the carrier; otherwise that warehouseman will be an

independent contractor.

32 See also Section 7.3.4 infra.

33	 •Silver v. Ocean S.S. [1930] 1 KB 416; Freeman & Lockyer
v. Buckhurst Park Properties [1964] 2 QE 480 at 503 per
Diplock U.

34 Fridman, supra fn. 24 p. 99; Powell, Law of Agency pp.
68-72, where the phrase 'agency by estoppel' was thought
to be misleading because estoppel is not created between
the principal and the agent, but between the principal
and the third party.
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5.1.3.3 Agent by necessity

Such an agency often occurs when the carrier, his servants or

agents act on behalf of the cargo owners in urgent

circumstances where the owners' interest is in imminent

jeopardy, and it becomes necessary for the carrier to act for

them without their actual authority. 35 The shipmaster may

sell the goods or the ship itself if the ship and its cargo

are in danger. 36 He may also incur expenses for cargo owners

when it becomes necessary to preserve the goods. 37 Such an

agency must be distinguished from an agency based on actual

or apparent authority which exists between the carrier and

his servants or agents.

The necessity of such an agency is not so significant in

modern transport. First, the contract usually allows the

carrier to adopt reasonable steps to avoid damage or to

dispose of a perishable or dangerous cargo in certain

circumstances. The carrier will be obliged and entitled to do

35 The Ranpor (1883) 8 PD 115 and The Unique Mariner [1978]
1 Lloyd's Rep. 438, both cases were salvage agreements
which the shipmasters had implied authority to enter
into.

36 Tronson v. Dent (1853) 8 Moo Pc 419 (sale of the goods);
The Australia (1859) 13 Moo Pc 132 (sale of the ship);
The Bonita (1861) 1 Lush 252. An inland carrier is also
entitled to sell perishable goods as an agent of cargo
owners when there is a strike or other events which
postpone the journey, see Sims v. Midland Ry. [1913] 1
KB 103.

37 Sachs v. Miklos [1948] 2 KB 23 at 35; Hingston v. Wendt 
(1876) 1 QBD 367; Notara v. Henderson (1872) LR 7 QB 225
at 233 per Willes J. As to inland carriage, see Great 
Northern Ry. v. Swaffield (1874) LR 9 Ex 132 (a live
animal transport).
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so under an actual or implied authority from the contract.

Second, if it is practically possible for the shipmaster or

the carrier to communicate with the cargo owners for

instruction, no such an agency should be allowed. 38 With

modern communication systems, the shipmaster or the carrier

will not possess a wide range of authority to act as an agent

by necessity.38

5.1.4 Independent contractors

Independent contractors in general are persons who are not

servants or agents. 40 The exact identity of their status may

depend on the functions and methods which are offered by the

contractors. Inland carriers, terminal operators,

warehousemen and stevedores are independent contractors if

they carry out the work by a method at their own discretion

and undertake to produce a given result. 41 That is, they do

not provide themselves to serve the employer, but rather

provide their services for the use of the employer.42

38 Sachs v. Miklos ibid. at 35-36; The Australia supra fn.
36 at 132; The Bonita supra fn. 36; cf. Springer v. G.W. 
Ry. [1921] 1 KB 257.

39 The Winson [1982] AC 939 at 958 per Lord Diplock.

40 Jolowicz, 'Independent Contractor' [1960] CU J 17 at 19.

41 On the principle of Oueensland Stations Proprietary v. 
Federal Commissioner of Taxation (1945) 70 CLR 539 at
545 per Latham CJ (Aust. HC).

42 For vicarious liabilities arising from the employment of
independent contractors, see Section 5.4.3 infra.
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5.2 Sub-contract and Sub-bailment

5.2.1 Right to sub-contract

If a carrier sub-contracts without authorisation, he might

exceed the four corners of the contract and be deprived of

any benefit provided by that contract. 43 The carrier must

prove an express or implied consent from the shipper to

justify his right of sub-contracting.

5.2.1.1 Express consent

The shipper's consent to sub-contracting may be construed

from the provisions in a multimodal transport document, e.g.

liberty clause. Such provisions may appear in the following

forms: (1) the carriage is to be performed under a joint

service; 44 (2) the carrier is entitled to sub-contract the

whole or any part of the carriage on any terms; 45 and (3) the

carrier is entitled to perform the transport in any

reasonable manner and by any reasonable means, methods and

routes 46

43 Davies v. Collins [1945] 1 All ER 247 at 250; Lilley V. 
Doubleday (1881) 7 QBD 510; Morris v. Martin [1966] 1 QB
716 (an unauthorised sub-bailment); Yates, Exclusion
Clauses in Contracts p. 214; see also Section 4.4.2,
supra.

44 E.g. Clause 5 of American President Lines Bill.

45 E.g. Clause 4(1) of P & 0 Containers Bill and Clause
2(4) of the RHA's Conditions 1991; see also The Pioneer
Container [1994] 2 All ER 250 at 254-255 (PC), where the
effect of Clause 6 of Hanjin Container Lines Bill and
Clause 4(1) of ScanDutch Bill was reviewed.

46 E.g. Clause 6 of 1COMBIDOC'.
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The right to sub-contract the whole or part of the contract

to another operator is not an unusual practice in multimodal

transport. Therefore, an acceptance clause on the front page

of transport documents could be sufficient notice as to the

existence of a sub-contracting clause. The shipper who has

accepted the document without any objection might be regarded

as having consented to that clause. 47 Moreover, the courts

may have to rely on the construction of the sub-contracting

clause to decide whether or not it is reasonable and wide

enough to cover that sub-contracting.

5.2.1.2 Implied consent

An implied consent of sub-contracting may be inferred from

the previous course of dealing. 48 In addition to this, it may

also be inferred from the following facts:

Shipper's acknowledgment

If the shipper has acknowledged at the time of contracting

that the carrier intends to use an independent contractor to

perform the contract, there might be an implied consent as to

the sub-contracting. In Singer v. Tees and Hartlepoo1 49 it

was shown that:

47 Per Mellish LJ in Parker v. S.E. Ry. (1877) 46 LJQB 768
at 771; per Lord Sumner in Elder. Dempster v. Paterson. 
Zochonis [1924] AC 522 at 564. For evidence of contract,
see Section 2.3 supra.

48 Britain & Overseas Trading v. Brook's Wharf & Bull Wharf
[1967] 2 Lloyd's Rep. 51; see also Section 2.3.2 supra.

49 [1988] 2 Lloyd's Rep. 164 at 168 per Steyn J.
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(1) Singer (the principal bailor) had bargained for a

'package service' leaving it to the bailee to sub-contract

where necessary. The term 'package service' concerned the

consideration of the contract and the method of performance.

Thus, it might lead to an implied consent to a sub-

contracting. However, if mere lump sum freight charges were

concluded and no method of performance had been referred, no

such an implied consent can be construed.

(2) Singer's finance manager at the time of contracting

agreed that Singer would have been aware that the goods would

be delivered to the independent contractor (the port

authorities) who accepted the goods on his own terms and

conditions. The independent contractor might presume that the

shipper's acknowledgement without making any objection would

amount to an implied consent; otherwise he would become a

trespasser when taking possession of the goods.5°

Similarly, if the shipper has acknowledged that the carrier

does not possess special facilities for the performance of a

particular part of the contract, there might be an implied

consent that the carrier may make use of other operators'

facilities to perform that contract. 51 However, if personal

performance has been intended, no such an implied consent can

50 Reynolds, 'The Significance of Tort in Claims in Respect
of Carriage by Sea' [1986] LMCLQ 97 at 106.

51 E.g. a freight forwarder, or an ocean carrier who does
not run any inland transport business, enters into a
sea/land multimodal transport contract as a principal
with shippers; see also Homecraft Weavers v. Ewer (1945)
78 Ll. L.Rep. 496 and Hill, Freight Forwarders p. 22.
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be inferred. 52 The question of whether or not the contract

must be performed personally will depend on the construction

of the parties' intention. 53 Mere silence in respect of

personal performance is not sufficient to evidence or

construe an implied consent to sub-contracting.

Carrier's obligation to avoid hindrances

If there is an obligation clause providing that the carrier

shall use reasonable endeavours to complete the transport and

deliver the goods at the agreed destination, 54 the carrier

would be obliged and entitled to employ independent

contractors to perform the contract if it is necessary in

order to avoid a hindrance.

5.2.2 Carrier's liability during sub-contracting period

An express or implied consent only grants the carrier the

right of employing independent contractors. It does not

relieve the carrier of the responsibility for overseeing the

work to be done and liability if it has not been done

properly. 55 Save for those contracts with a segmented

52 garnham. Harris & Elton v. Alfred W. Ellis [1967] 2 All
ER 940 at 944 (a carriage of valuable goods); Dimech v. 
Corlett (1858) 12 Moo Pc 199.

53 Davies v. Collins supra fn. 43 at 249 (a bailment case).

54 E.g. Clause 8 of COMBIDOC; see also Section 7.3.3 infra.

55 Davies v. Collins supra fn. 43 at 249 per Lord Greene
MR; Dalton v. Angus (1881) 6 App. Cas. 740 at 829 per
Lord Blackburn; Cassidy v. Ministry of Health supra fn.
22 at 363 per Lord Denning MR.
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liability system, it is clear that the carrier can be sued

for any loss or damage which occurred during the sub-

contracting period under certain circumstances.

In a bailment case Metaalhandel v. Ardfields Transport% it

was held that the task of taking care of goods may be

delegated, but the responsibility may not. In that case, the

defendants (the bailees) were required to undertake two

duties. First, an implied duty to take reasonable care of the

goods under Section 13 of the Supply of Goods and Services

Act 1982. Second, a duty to see how the work was to be done

by the independent contractor. The defendants were held

liable for conversion because they failed to take sufficient

care in checking on the independent contractor's security

system. Similarly, in the carriage of dangerous or valuable

goods, the carrier must undertake not only the duty of

employing a competent independent contractor, but also the

duty of overseeing the work which is to be done properly.57

If the carrier undertakes a non-delegable duty, he will be

liable for the independent contractor's breach of that duty

or tort. 58 The following duties of performance might be

regarded as non-delegable on the ground of public policy:

(1) A shipowner cannot escape his duty in exercising due

diligence in choosing a competent shipmaster or in employing

56 [1988] 1 Lloyd's Rep. 197.

pinn v. Rew (1916) 32 TLR 451.57

58 The Pass of Ballater [1942] P 112 at 117 per Langton J;
B.R.S. v. Arthur [1968] 1 All ER 811.
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a pilot (if necessary). 59 Based on the same reasoning, the

exception of negligence of the master, mariner and pilot in

the navigation or in the management of the ship (provided by

Article 4(2) (a) of the Hague-Visby Rules) must be construed

strongly against the shipowner.60

(2)An ocean carrier is obliged to supervise the stowage

performed by a stevedore (an independent contractor) if that

stowage may affect the ship's safety. 61 However, he may not

be liable for the stevedore's negligence of stowage if the

mode of stowage has been directed by the shipper and that

stowage does not affect the safety of the ship. 62 Similarly,

it seems that an inland carrier must oversee the loading of

goods, especially dangerous goods, on to a lorry if it might

affect the safety of the vehicle and the goods.

(3)A shipowner will be liable if he fails to exercise due

diligence in providing a seaworthy ship. Such an obligation

cannot be discharged automatically by appointing an

independent contractor to do the work. 63 The shipowner under

such circumstances will be liable not only for his own

negligence but also for the negligence of that independent

59 Chartered Mercantile Bank of India v. Netherlands India
S.N. (1883) 10 QBD 521 at 532 per Brett U.

60 For similar common law rules, see Price v. Union
Lighterage [1904] 1 KB 412 and The Pearlmoor [1904] P
286. For the effect of exception clauses for negligent
acts, see Section 4.3.2 supra.

61 Canadian Transport v. Court Line [1940] AC 934 at 937-
938, 944, 952; The Rome Karmen [1994] 1 Lloyd's Rep. 644
at 650 (QB) per Mance J.

62 Larrinaga v. Green [1916] 2 IR. 126.

63 The Muncaster Castle [1961] AC 807; Dobell v. Rossmore
[1895] 2 QB 408.
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contractor to whom he has delegated responsibility for making

the ship seaworthy. However, the shipowner may be regarded as

having exercised due diligence in making the ship seaworthy

in accordance with Article 3(1) of the Hague or Hague-Visby

Rules if he can prove that: (a) he has engaged someone of

repute or competence to repair or inspect the ship; and

(b) he has adopted all reasonable precautions, such as

requiring that person to carry out the work to the

satisfaction of one of the recognised ship classification

societies, engaging skilled naval architects to advise him

and employing inspectors to supervise the work with due

diligence."

5.2.3 Independent contractor's rights to contractual

protections

Cargo owners may bring an action in contract or in tort

against an independent contractor who owes them a duty of

care based on the possession of the goods. 65 If the

independent contractor intends to benefit from exception

clauses or liability limitation clauses either in the

principal contract or in the sub-contract, he must show that

he is a party to that contract, 66 or that there is an implied

64 Angliss v. P & 0 [1927] 2 KB 456. For obligations of
providing a seaworthy ship, see Section 3.2.2 supra.

65 Morris v. Martin supra fn. 43 at 732 per Diplock LJ;
also on the principle of Award v. Pillai Times, June 6,
1981.

66 Per Lord Reid in Scruttons v. Midland Silicones [1962]
AC 446 at 474.
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contract between himself and the cargo owners which is based

on the principal contract or the sub-contract.67

5.2.3.1 Himalaya clause

An independent contractor is in a more difficult position

than servants or agents in establishing his defences against

a claim arising from his performance of the contract. In

Mersey Shipping & Transport v. Rea" Scrutton LJ held that

'the servants or agents cannot be sued in to-rt as
independent people, but they can claim the benefit
of the contract made with their employer on whose
behalf they were acting.'

In a Canadian case London Drugs v. Kuehne & Nagel° it was

held that even if the servants or agents can be sued in tort,

they would be entitled to contractual liability limitation

because the cargo owner could not get rid of the protective

clauses of the bill of lading by suing the employees. One of

the rationales for the above decision was based on an English

decision Junior Books v. Veitchi" and might be acceptable

under English law:

'[T]he plaintiff voluntarily accepted the risk of
damage over the amount specified in the limitation
clause. On this theory, the plaintiff having agreed
to the limitation vis-a-vis the employer, must have

67 Pyrene v. Scindia [1954] 2 QB 402 at 426; see also
Section 2.1.1 supra.

68 (1925) 21 Ll. L.Rep. 375 at 378.

69 (1993) 97 DLR (4th) 261 (Canada Sup. Ct. La Forest). Cf.
an English decision Adler v. Dickson [1955] 1 QB 158 (a
so-called Himalaya clause was drafted mainly to overcome
the difficulties in practice arising from this
decision).

70 [1983] 1 AC 520.
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been taken to have don so with respect to the
employer's employees." -L

Moreover, Article 4(2) bis of the Hague-Visby Rules provides

that:

`If such an action is brought against a servant or
agent of the carrier (such servant or agent not
being an independent contractor), such servant or
agent shall be entitled to avail himself of the
defences and limits of liability which the carrier
is entitled to invoke under these rules.'

Even though independent contractors are expressly excluded

from the statutory benefits, they may seek to rely on

contractual benefits by virtue of a Himalaya clause, e.g.:

`Without prejudice to the foregoing every such a
person shall have the benefit of every exemption,
limitation, condition and liberty herein contained
and of every right, exemption from liability,
defence and immunity of whatsoever nature
applicable to the Carrier as if suc4,provisions
were expressly for his benefit... "4

Based on the construction of the phrases `herein contained'

and `whatever nature applicable to the Carrier' in the above

clause, it may be contended that the independent contractors

can rely not only on contractual benefits but also on

statutory benefits. However, in considering the express

exclusion `such servant or agent not being an independent

contractor' in Article 4(2) bis of the Hague-Visby Rules, it

71 London Drugs v. Kuehne & Nagel supra fn. 69 at 320 per
McLachlin J. See also MacMillan, `Privity and the Third
Party Beneficiary: the Monstrous Proposition' [1994]
LMCLQ 22 at 26, 28 and Adams and Brownsword, `Privity of
Contract -- That Pestilential Nuisance' [1993] 56 MLR
722 at 731-732. For the rule of volenti non fit injuria,
see the subsequent part of this section and Section
5.2.3.2 infra. However, for the purposes of certainty,
an express term, which covers the carrier's servants and
agents, is preferable: see Section 7.3.4 infra.

72 Clause 4(2) of P & 0 Containers Bill.
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is debatable whether or not the independent contractors are

entitled to the defences and limits of liability provided by

the Rules. 73

Theory of agency analysis

The doctrine of privity of contract has its own commercial

inconvenience because some persons who actually perform the

contract cannot be sued in contract and cannot rely on

contractual benefits. 74 It may result in excessive

expenditure on double insurance because the parties concerned

may have to insure for contingent loss or liability. To allow

the parties to allocate their risk by contractual terms (e.g.

Himalaya clause) could meet the interest of all parties to

that performance because they can arrange their insurance

coverage based on that agreed risk allocation.75

A theory of agency analysis was designed to solve the

difficulty of the doctrine of privity of contract. In

Scruttons v. Midland Silicones, 76 Lord Reid stated that

73 See also Mocatta, etc. supra fn. 1 p. 458: 'It is
believed that the intention of these words was to
exclude from the protection of the Rules persons such as
stevedores.'

74 Furmston, `Return to Dunlop v. Selfridge?' [1960] 23 MLR
373 at 376; Law Commission Consultation Paper No. 121,
paras. 4.1, 4.4; London Drugs v. Kuehne & Nagel supra
fn. 69 at 346, 348. For the right to sue, see Section
2.4.1.2 supra.

75 Palmer, supra fn. 24 p. 1607.
76 Supra fn. 66 at 474; see also The Eurymedon [1975] AC

154.
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contractual protections can be extended to a stevedore if

(1) the bill of lading makes it clear that the stevedore is

intended to be protected; 77 (2) the wording in the clause is

sufficiently clear to protect the stevedore; (3) the carrier

is contracting as agent for the stevedore who has authorised

the carrier to do so, or has ratified it later; and (4) there

is consideration moving from the stevedore. 78 In fact, such

an analysis does not establish any new legal principle, but

provides some flexibility in the law of contract to meet the

requirements of commercial and daily life. 79 It accommodates

the theory of implied contract because all three parties have

intended that one of them should participate in the

performance of the contract and become a party to an implied

contract. 80 It would be fair practice to hold an independent

contractor responsible for his acts or omissions and to allow

him to benefit from contractual terms if there is a well-

77 Cf. The Suleyman Stalskiy [1976] 2 Lloyd's Rep. 609
(Canada Sup. Ct. British Columbia), where the stevedore
was held liable for the negligence because the exception
clause in the bill of lading was not wide enough to
protect him; Krawill Machinery v. Robert C. Herd [1959]
1 Lloyd's Rep. 305 (US Sup. Ct.), where there was not a
suitably worded clause for the immunity of the
stevedores.

78 It has been admitted that the stevedore's performance
for the benefit of the shipper can be such
consideration, see The Eurymedon, supra fn. 76 at 168;
Great Northern Ry. v. Witham (1873) LR 9 CP 16.

79 Per Wilberforce in Woodar v. Wimpey [1980] 1 WLR 277 at
283.

80 Guest, Anson's Law of Contract p. 162.
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drafted Himalaya clause and the above implied contract can be

proven.81

The following points remain debatable in relation to the

theory of agency analysis:

(1) Normally, independent contractors are not identified at

the time of issuing multimodal transport documents.

Therefore, they may have never authorised the carrier to

contract as agent for them. 82 It follows that they may not

know the protection terms provided in the documents when they

start to perform the contract. Also, under such circumstances

it is difficult to detect an offer made by the shipper to a

particular independent contractor in order to establish an

implied contract between them. 83 Nevertheless, the

authorisation from the independent contractors may be

furnished by implication from the surrounding facts (e.g.

81 The New York Star [1980] 3 All ER 257 (PC); Godina V. 
Patrick Operations [1984] 1 Lloyd's Rep. 333 at 335
(Aust. Sup. Ct. NSW); The Antwerpen [1994] 1 Lloyd's
Rep. 213 (Aust. Ct. of App. NSW); Carle & Montanani v. 
American Export Isbrandtsen Line [1968] 1 Lloyd's Rep.
260 (US Southern Dist. Ct. NY), where a suitably worded
clause was required; The Federal Schelde [1978] 1
Lloyd's Rep. 285 (Canada Sup. Ct. Quebec); London Drugs 
v. Kuehne & Nagel supra fn. 69 at 356-357. Cf. Moyer
Stainless & Alloy v. Canadian Overseas Shipping [1973] 2
Lloyd's Rep. 420 and Eisen und Metall v. Ceres 
Stevedoring [1977] 1 Lloyd's Rep. 665, where Canadian
courts held that the gross negligence which caused the
loss could not be excluded by contract under Quebec law.

82 Raymond Burke Motors v. Mersey Docks & Harbour [1986] 1
Lloyd's Rep. 155 at 161-162 per Leggatt J; Reynolds,
'Himalaya Clause Resurgent' [1974] 90 LQR 301 at 303.

83 Law Commission Consultation Paper No. 121 para. 3.28;
Pyrene v. Scindia supra fn. 67 at 426.
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commercial practices or expectations) 84 or by a later

ratification. 85

(2) The contract of carriage is one of standard form

contracts insofar as it concerns shippers and carriers only,

and the independent contractors have never become the parties

to that contract. 86 In The Forum Craftsman87 the bill of

lading was issued by the charterer who was a bailee of the

goods. As a sub-bailee, the shipowner could not rely on an

exclusive jurisdiction clause in the bill of lading because

he could not prove himself to be a party to the bill of

lading contract (the principal contract). If there were a

properly worded Himalaya clause in that bill of lading, the

result of that case might be different. 88 However, the

argument would go back to the questions of whether or not a

Himalaya clause is valid and whether or not the doctrine of

privity of contract must be strictly complied with.

84 Godina v. Patrick Operations supra fn. 81 at 335, 338
per Hutley J.

85 Scruttons V. Midland Silicones supra fn. 66 at 474 per
Lord Reid.

86 Tetley, supra fn. 15 p. 764.

87 [1985] 1 Lloyd's Rep. 291.

88 The Pioneer Container supra fn. 45, where the shipowner
as a sub-bailee could rely on the exclusive jurisdiction
clause in the sub-contract because there was a Himalaya
clause in the principal contract.
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The Eurymedon rule

It has been observed that the decision in The Eurymedon89 was

not based on 'mercantile custom'. Thus, its application is

not confined to carriage of goods by sea or the performance

by stevedores, nor is it confined to time limitation

clauses. 90 It could also apply to exempt other independent

contractors from liability if four criteria established by

Lord Reid in Scruttons v. Midland Silicones are satisfied and

the Himalaya clause is clear and wide enough to cover other

types of benefits. It can also apply to the situation in

which the goods were damaged or lost when they were

warehoused by a stevedore. 91 Nevertheless, its application

seems to be limited to situations where the performance and

the loss or damage occur in the same contract. It does not

solve the difficulty as to consideration moving between

different contracts. Therefore, independent contractors may

not rely on a Himalaya clause for any contractual protection

against loss or damage which occurred during the period when

they were performing another contract. 92 In Raymond Burke 

89 Supra fn. 76 at 167-168, where Lord Wilberforce held
that the bill of lading contract was capable of becoming
mutual agreement between shippers and the stevedores,
made by the carrier as agent. For similar rules, see
Carlill v. Carbolic Smoke Ball [1893] 1 QB 256 and
Herrick v. Leonard & Dingley [1975] 2 NZLR 566.

90 Celthene v. W.K.J. Hauliers [1981] 1 NSWLR 606 and
Godina v. Patrick Operations supra fn. 81 at 336 per
Hutley J.

91 The New York Star supra fn. 81.

92 On the principle of Photo Production v. Securicor
Transport [1980] AC 827 at 850.
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Motors v. Mersey Docks and Harbour, 93 the goods were damaged

when a stevedore was performing the contract for another

ship. There was no consideration moving from the stevedore

when he was handling the goods of a different vessel. Thus,

the stevedore was not entitled to rely on a Himalaya clause

in the bill of lading covering the goods which were damaged.

The result could be the same if the stevedore was loading or

unloading other goods in the same vessel but under different

bill of lading contracts. The performance of one contract

cannot be regarded as the consideration to the other, even

though both bills of lading contain the same Himalaya

clause. 94

The above rules are still based on the doctrine of privity of

contract and the doctrine of consideration: only a party to

the contract can enforce it and only a person who supplies

consideration can be properly treated as a party. The rigid

adherence to the doctrine of privity would give rise to

unsatisfactory results. 95 In many modern commercial

situations, there exists a complex pattern of relationships,

and it would be unjust to preclude a third party (e.g. a

stevedore), who performs the contract, from enforcing rights

93 Supra fn. 82.

94 See also The Antwerpen supra fn. 81 at 245, where it was
thought that a Himalaya clause should not be read as
excluding liability for acts done otherwise than in
performance of the contract.

95 Furmston, supra fn. 74 at 376; Law Commission
Consultation Paper No. 121 paras. 4.1, 4.4; London Drugs 
v. Kuehne & Nagel supra fn. 69 at 346, 348.
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which are given for his benefit under that contract.%

However, under the present common law rules, the independent

contractors or sub-bailees may have to satisfy the four

criteria of agency analysis in order to rely on clauses in

transport documents. Such a judicial solution appears

complicated and artificial and is subject to many exceptions

or limitations. Therefore, a radical reform from the

legislature has been suggested.97

It has been suggested that:

'Where consideration has been furnished, albeit by
the promisee and not the third party, there is a
bargain and the promisor's promise h§g been "paid
for" albeit not by the third party'.Y°

Based on the above suggestion or the similar reasoning, the

protections granted to independent contractors may not be

limited to situations at which they are performing the

contract under which the goods were lost or damaged. In order

to benefit from contractual protections under such

circumstances, the independent contractors must prove that:

(1) there is a consideration moving from their employer (e.g.

the carrier) to the cargo owners whose goods were lost or

damaged; and (2) the relevant Himalaya clause is sufficiently

clear in this respect to protect them. However, it might be

difficult to prove a consideration for the implied Contract

96 Law Commission Consultation Paper No. 121 para. 4.6.

97 Scruttons v. Midland Silicones supra fn. 66 at 467-568
per Viscount Simonds; Law Commission Consultation Paper
No. 121, paras. 1.5, 2.14 and 4.34; see also a Canadian
decision London Drugs v. Kuehne & Nagel supra fn. 69 at
358, 359.

98 Law Commission Consultation Paper No. 121 para. 4.4 (v).
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between the independent contractors and the cargo owners

while the independent contractors are dealing with the goods

belonging to the other cargo owners. Also, it is ambiguous in

respect of the form of such a consideration which moves from

the employer to the cargo owners whose goods were lost or

damaged. Alternatively, it was also suggested that 'a reform

of the third party rule can be undertaken without a review of

the doctrine of consideration'.99

Volenti non fit injuria

Based on the rule of volenti non fit injuria, the carrier may

be allowed to draft a clause in transport documents under

which prima facie he procures a promise from the cargo owners

that no action against independent contractors will be

brought, 100 or that the independent contractors should be

entitled to the same contractual benefits." 1 The rule of

volenti non fit injuria can provide a good defence to the

independent contractors if the cargo owners have voluntarily

and unequivocally consented to accept the risk of negligence

99 Ibid. para. 1.5.

100 The Elbe Maria [1978] 1 Lloyd's Rep. 206; Broken Hill v. 
Hapag-Lloyd [1980] 2 NSWLR 572; cf. The Chevalier Roze 
[1983] 2 Lloyd's Rep. 438 at 443, where Parker J thought
that it was not enough to show a clear promise not to
sue. The carrier must also prove the possibility of
prejudice if the action was not stayed.

101 Tessler v. Italpacific Line & Matson Terminals [1975] 1
Lloyd's Rep. 210 (US Ct. of App. 9th Cir.), where a
Himalaya clause in the bill of lading was prima facie
evidence that the shipper had agreed to give liability
limitation to a stevedore, and the burden of proof to
the contrary rested on the plaintiff cargo owners.
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on the part of the independent contractors. 102 since the

basis of volenti is consent and not contract, it does not
require the proof that the independent contracto rs were the

parties to those exception or limitation clauses, nor does it

require the proof that consideration moves from those

independent contractors. 1" The essential element for

establishing a volenti defence might be the cargo owners'

consent as to the specific risk or damage.'" The scope of

the cargo owners' consent would depend on the construction of

the relevant clauses (e.g. Himalaya clause) and the

surrounding circumstances:

(1) whether or not the clauses are wide enough to include

the consent to the sub-contracting;

(2) whether or not the contractual benefits can be extended

to the independent contractors; 105 and

(3) whether both parties have realised, or under the

circumstances they could reasonably have realised, that

damage could be inflicted by an authorised third party. 106

102 Wilson v. Darling Island Stevedoring & Lighterage [1956]
1 Lloyd's Rep. 346 at 365 per Kitto J (Aust. HC); Birch
v. Thomas [1972] 1 WLR 294 (a gratuitous carriage of
passenger); Furmston, supra fn. 74 at 386-387.

103 Furmston, supra fn. 74 at 387; Palmer, supra fn. 24 p.
1625.

104

	

	 Darling 	 supra
fn. 102 at 365-366 per Kitto J.

105 The Pioneer Container supra fn. 45 at 265-266; Furmston,
supra fn. 74 at 386, 397.

106 Grand Trunk Ry. v. Arthur Robinson [1915] AC 740 (PC);
MacMillan, 'Privity and the Third Party Beneficiary'
[1994] LMCLQ 22 at 29.
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OTT Convention 1991

The main purpose of the UN Convention on the Liability of

Operators of Transport Terminals in International Trade 1991

(the OTT Convention) is to provide uniform rules for terminal

operators' liabilities concerning 'transport-related

services' in international trade. 1" The 'transport-related

services' include such services as 'storage, warehousing,

loading, unloading, stowage, trimming, dunnaging and

.lashing, 108

The OTT Convention will have mandatory effect on a State

Party in matters of 'transport-related services' if it has

been adopted by that state.'" Moreover, Article 13 of the

OTT Convention provides that:

'Unless otherwise provided in this Convention, any
stipulation in a contract concluded by an operator
or in any document signed or issued by the operator
pursuant to Article 4 is null and void to the
extent that it derogates directly or indirctly
from the provisions of this Convention.'llu

The United Kingdom is not a party to that Convention so far.

However, if the OTT Convention is adopted as English law, the

liability limitations, 111 defences112 and limitation of

107 For the text of the Convention, see [1991] 30
International Legal Materials, pp. 1506-1516.

108 Article 1(d), the OTT Convention.

109 Ibid. Articles 2 and 13.

110 Title of Article 4 is 'Issuance of document'.

111 Article 6, the OTT Convention.

112 Ibid. Articles 5, 7, 9 and 11.
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actions 113 provided by that Convention will apply to regulate

the 'transport-related services' if the dispute falls within

the scope of application of that Convention. 114 Under such

circumstances, the liabilities of stevedores and terminal

operators will be largely determined by those stipulations

provided by the OTT Convention rather than by common law

rules (e.g. the doctrine of privity of contract) and

contractual terms (e.g. Himalaya clause and exception

clauses).

On the other hand, even if the OTT Convention becomes a

mandatory law, the practice of incorporating a Himalaya

clause into transport documents may not be abolished. First,

the OTT Convention is not intended to be an exhaustive

regulation. Thus, the existing common law rules and statutory

provisions would still play important roles in determining

the liability of independent contractors if the Convention is

silent in respect of that dispute. 115 Second, the OTT

Convention only applies to transport-related services which

are performed by an operator whose place of business is

located in a State Party, or the services are performed in a

State Party, or when, according to the rules of private

international law, the services are governed by the law of a

State Party. 116 The carrier may still incorporate a Himalaya

113 Ibid. Article 12.

114 Ibid. Article 2.

115 E.g. liabilities arising from misstatement.

116 Article 2(1), the OTT Convention.
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clause or other relevant clauses into his transport documents

in order to benefit the independent contractors when the

dispute is not governed by the OTT Convention.

5.2.3.2 Protections in sub-contract

It could be debatable whether or not an independent

contractor can be protected by the provisions in his own form

of sub-contract or tariff. 117 One must consider whether or

not these provisions have been incorporated into the contract

of carriage according to the parties' intention. If those

provisions in the sub-contract are not substantially

correspondent with those terms in the principal contract of

carriage, the independent contractor must show that the

shipper has consented to their incorporation. An unusual

clause may not be incorporated to protect the independent

contractor if it has not been expressly provided.

Doctrine of sub-bailment on terms

The doctrine of sub-bailment on terms was pioneered by Lord

Denning in Scruttons v. Midland Silicones. 118 Such a doctrine

includes the following elements: (1) on a principle of the

law of tort, no man can complain of an injury if he has

voluntarily consented to take the risk of it by himself;

(2)the consent needs not to be embodied in the contract;

(3)nor does it need consideration to support it. Therefore,

117 UNCTAD, Bills of Lading p. 8.

118 Supra fn. 66 at 488-490.
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if a cargo owner has consented to take a particular risk

during the contractual period, he will be estopped from

denying this consent against the second carrier or any

independent contractor, even though there is no contractual

relationship between himself and that second carrier or

independent contractor. 119 Such a doctrine has been further

developed in Morris v. Martin, 120 where the principal bailor

of goods was bound by the terms of the sub-bailment which he

had authorised his bailee to conclude.

The viewpoints presented by Lord Denning in Scruttons v. 

Midland Silicones, though not expressly rejected, were not

shared by the majority of the House of Lords in that case.

The reasons for such a situation might lie in the question of

whether or not it could be implied that the plaintiff (the

consignee) would equally consent with the shipowners to the

limitation of liability of anyone engaged by those shipowners

in performance of the contract. Thus, in that case the theory

of agency analysis was proposed by Lord Reid to solve such a

difficulty. Namely, the bill of lading must make it clear

that the stevedore is intended to be protected. Conceivably,

the rule of volenti non fit injuria has historical roots, 121

which is an attractive suggestion because it may avoid the

119 Ibid. p. 488.

120 Supra fn. 43 at 729-730 per Lord Denning MR; see also
Oilchrist Watt v York Products [1970] 3 All ER 825
(PC).

121 gLg. Grand Trunk Ry. Arthur Robinson supra fn. 106.
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unfitness of the doctrine of privity 122 without tampering

with the doctrine itself. In fact, there has been an

increasing judicial criticism of the strict doctrine of

privity. ]-23 Also, the Scruttons v. Midland Silicones case was

decided at a time when the House of Lords believed that the

problems in the doctrine of privity should be solved by

Parliament)- 24 At present, English courts may be able to

solve such difficulties based on the volenti rule. 125 It

seems that Lord Denning's proposition is more likely to be

accepted now.

Estoppel and shipper's consent

The doctrine of estoppel and the rule of volenti non fit

injuria could be the foundation of the doctrine of sub-

bailment on terms. 126 Nevertheless, estoppel may not provide

a complete explanation because estoppel requires

communication between the parties. The shipper does not

always represent to the sub-bailee in respect of the consent

of the sub-bailment, and the sub-bailee may not have been

informed by the principal bailee of the shipper's consent at

122 See Section 5.2.3.1 supra.

123 E.g. Beswick V. Beswick [1968] AC 58 at 72 per Lord Reid
and Woodar Investment v. Wimpey supra fn. 79 at 291 per
Lord Salmon.

124 See The Law Commission Consultation Paper No. 121 pp. 2-
3

125 B.g Norwich City Council v. Harvey [1989] 1 All ER 1180
(CA).

12 6 The Kapetan Markos NL [1987] 2 Lloyd's Rep. 321 at 340
per Dillon U.
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the time of receiving the goods. 127 It remains unclear

whether or not the shipper's consent shall be strictly

required and whether or not the shipper should agree all

terms and conditions of the sub-bailment whenever he

authorises the bailee to sub-bail the goods. 128 It seems that

in the absence of express or apparent authority in respect of

sub-bailment from the shipper, an exception clause in a sub-

bailment may not always be incorporated into the contract,

especially when it is a clause which is unusual to the trade.

In Johnson Matthey v. Constantine Terminals, 128 it has been

suggested that the doctrine of sub-bailment on terms should

be founded on the rights and obligations on property rather

than on the principal bailor's consent. 13° When the sub-

bailee accepts the goods based on his own terms, his duty of

care, defences and liability limits will be determined by

those terms in the sub-bailment if they are not substantially

different from the principal bailment. 131 Indeed, any sub-

bailee who enters into a bailment relationship should be

entitled to specify the terms upon which he does so, and his

127 Palmer, supra fn. 24 p. 1637; The Captain Gregos (No. 2) 
[1990] 1 Lloyd's Rep. 395 at 405; Law Commission
Consultation Paper No. 121, para. 3.28.

128 Palmer and McKendrick, ed. Interests in Goods pp. 167-
168.

129 [1976] 2 Lloyd's Rep. 215 at 222 per Donaldson J.

130 This view was also supported by Bingham LJ in The 
Captain Gregos (No. 2) supra fn. 127 at 405; cf. The 
Duke of Yare [1992] 2 All ER 450 at 457 per Bingham U.

131 Johnson Matthey v. Constantine Terminals supra fn. 129
at 221;iJirvp_o_al..1r1	 supra fn. 49 at 168
per Steyn J.
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entitlement ought not to be lost because there is no means of

direct communication between himself and the principal

bailor. Therefore, the principal bailor's consent as to the

terms of the sub-bailment seems immaterial if these terms can

provide a conclusive picture of the legal relationship

between the sub-bailee and the principal bailor (the cargo

owner). 132 However, if the sub-bailee's right to rely on his

own terms is not dependent on the principal bailor's consent

but on his possession of the goods, it is debatable whether

or not the principal bailor should be bound by all the terms

contained in the sub-bailment. After all, the bailment based

on the possession of goods need not always be a contract.133

It can be a bare bailment (e.g. deposit) without involving

any further obligation (e.g. a duty of carriage). 134

The reconciliation between Morris v. Martin and Johnson

Matthey v. Constantine Terminals would rest on an implied

ratification. That is, a consent can be implied when the

principal bailor (the shipper or consignee) sues the sub-

bailee (the independent contractor) for breach of a duty in

the sub-bailment. Since the contract must be construed as a

whole, the principal bailor will be bound by the terms in the

132 Yates and Hawkins, Standard Business Contracts pp. 208-
209.

133 Daw Commission Consultation Paper No. 121, para. 3.21.

134 Tyler and Palmer, Personal Property p. 85.
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sub-bai1ment. 135 However, no such an implied consent might be

inferred when the principal bailor chooses to sue in tort for

negligence or conversion (if any) without relying on the

terms in that sub-bailment. 136 Under such a circumstance the

proof of the shipper's consent based on the rule of volenti

non fit injuria would be required.

The terms 'sub-bailment' and 'sub-contract' are not exactly

the same in their nature. The sub-contract is limited to the

employment of independent contractors but not servants or

agents. If a freight forwarder acts as a sub-contractor (or

an independent contractor), he may not actually possess the

goods but act only as an intermediary for a further sub-

contracting. On the other hand, the sub-bailment includes the

employment of agents and independent contractors who actually

possess the goods. The rules which are established for sub-

bailment based on the possession of goods may not apply to

the sub-contract if the independent contractors do not

actually possess the goods. However, the sub-bailee's

immunity should not depend on the contracting carrier's

possession of the goods. 137 As an example, in The Pioneer

135 Palmer and McKendrick, ed. supra fn. 128 p. 174; Bell,
Modern Law of Personal Property p. 91. Moreover, an
implied consent can be inferred if the shipper delivers
the goods, not directly to the carrier, but into the
possession of any sub-bailee who warehouses the goods or
loads them on board, see The Pioneer Container supra fn.
45 at 260; Pyrene v. Scindia supra fn. 67 at 426; Wilson
v. Darling Island Stevedoring & Lighterage supra fn. 102
at 353.

136 Bell, ibid. at 91. For an action in tort, see Sections
5.3 and 5.4 infra.

137 Palmer, supra fn. 24 p. 1642.
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Container138 the shipowner (the sub-bailee) was still

entitled to rely on Himalaya clause in the principal contract

and the exclusive jurisdiction clause in the sub-bailment

contract even if the contracting carrier had never obtained

actual possession of the goods.

5.3 Contract Action or Tort Action

A tort may be concurrent with an act of breach of contract.

It is often debatable whether or not an action in tort can be

supported.

5.3.1 Reasons to sue in contract

5.3.1.1 Risk allocation and compensation agreement

The bailment or sub-bailment involved in a contract of

carriage is not a bailment based on pure possession of goods

but rather a bailment based on certain contractual rights and

obligations. 139 Subject to common law rules and statutory

provisions, the parties to that bailment are free to

determine their risk allocation and the nature of claims,

i.e. to sue in contract or in tort. 14° If the claimant can

formulate a claim both in contract and in tort, an action in

138 Supra fn. 45 at 264-265.

139 Tyler and Palmer, supra fn. 134 p. 85.

140 See Section 2.1 supra; see also Photo Production v. 
Securicor Transport supra fn. 92 at 843 per Lord
Wilberforce.
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contract is usually preferable for the purposes of certainty

in the determination of those rights and obligations .141 In

Tai Hing v. Liu Chong Hing Bank, 142 it was agreed that:

'Their Lordships do not believe that there is
anything to the advantage of the law's development
in searching for a liability in tort where the
parties are in contractual relationship. This is
particularly so in a commercial relationship.'

Based on the theory of agency analysis, 143 an independent

contractor can become a party to the contract of carriage

when a clause in multimodal transport documents makes such an

intention clear and the independent contractor's performance

amounts to the acceptance and consideration of an implied

contract between himself and the cargo owners. The cargo

owners are able to sue in contract against that independent

contractor if the above conditions can be satisfied. Also,

the independent contractor might allege that the liabilities

arising in the course of performance must be determined in

accordance with contractual terms, and he would not be liable

in tort for any loss or damage, even though it was caused by

his negligence 144

It has also been suggested that an action in tort should be

discouraged for the purpose of certainty in the assessment of

141 Vita Food v. Unus Shipping [1939] AC 277 at 300-301 per
Lord Wright.

142 [1986] 1 AC 80 at 107 per Lord Scarman (PC).

143 See Section 5.2.3 supra.

144 per Williams J in Wilson v. Darling Island Stevedoring &
Lighterage supra fn. 102 at 353 (Aust. HC).
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compensation. 145 If a multimodal transport document has been

issued and the goods have not been delivered in the same

quantity or condition as provided in the document, it seems

that the claimant had better sue for breach of contract,

rather than sue in tort for misstatement or conversion. 146

Similarly, any shipmaster or carrier's agent, who signs the

bill of lading knowing the statement of the bill to be

untrue, may be liable in tort (e.g. breach of warranty of

authority) to anyone who suffers loss by relying on that

statement. However, an action in contract against the

shipowner or carrier for the same loss is still preferable if

the claimant can sue for breach of the contract based on that

misstatement 147

5.3.1.2 Lower burden of proof

Where there is clear fraud, it might occasionally be

preferable to sue in tort in order to obtain a possibly

liberal assessment of damages. However, the plaintiff is

required to prove the fraud or negligence on the part of the

defendant in a tort action. Also, in an action for negligence

the plaintiff is required to prove the existence of a duty of

care. On the other hand, in an action for breach of contract

145 Reynolds, supra fn. 25 p. 459.

146 Reynolds, supra fn. 50 pp. 108-109. For a tort action
for fraudulent statement, see Section 5.4.2 infra.

147 See Mocatta, etc. supra fn. 1. p. 112. For the right of
suit against the shipowner or carrier, see Sections 2(1)
and 4 of the COGSA 1992.
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the plaintiff is required to prove only the loss or damage of

the goods if a clean transport document has been issued.

Moreover, according to Section 2(1) of the COGSA 1992, a

lawful holder of a bill of lading or a consignee named in a

waybill or ship's delivery order can sue the carrier under

the contract of carriage as if he had been a party to that

contract. The difficulty in proving the passing of the

property in goods shipped in bulk in order to institute a

suit under Section 1 of the Bills of Lading Act 1855 has been

removed. However, the application of such a rule may not be

extended to every action in tort, where the burden of proving

the ownership of the goods at time of loss or damage may

still be required.148

5.3.1.3 No better position by suing in tort

A claimant might not elect to sue in tort if, by so doing, he

must undertake a heavier burden of proof but cannot be better

off.

Statutory provisions

Article 4(1) bis of the Hague-Visby Rules provides that:

'the defences and limits of liability provided for
the Rules shall apply in any action against the
carrier in respect of loss or damage to goods
covered by a contract of carriage whether the
action be founded in contract or in tort.'

148 E.g. The Sirina [1988] 2 Lloyd's Rep. 613 at 616, where
the plaintiffs were required to prove their title to the
goods in a claim for short delivery.
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This provision is clearly drafted to discourage an action in

tort, though it adds nothing to English law because 'so far

as English law is concerned this is already the position, and

the Rule is unnecessary. 1149 Based on The Aliakmon, 15° it has

been observed that the above words quoted from Article 4(1)

bis 'merely mean that a person who is a party to the contract

of carriage cannot improve his position by disregarding the

contract of carriage and suing in tort' (emphasis added). 151

This viewpoint could be modified now because of the enactment

of the COGSA 1992. In The Aliakmon, a buyer could not sue in

contract because he was a third party to the contract of

carriage. Nor could he sue in tort because the property in

goods did not pass to him at the time of damaging. However,

Section 2(1) of the COGSA 1992 gives a buyer (i.e. a lawful

holder of a bill of lading or a consignee named in a waybill

or ship's delivery order) 'all rights of suit under the

contract of carriage as if he had been a party to that

contract'. Therefore, the buyer under the same circumstances

would be entitled to sue in contract under the COGSA 1992.

Also, that buyer would be entitled to sue in tort under the

COGSA 1992. 152 Thus, based on the combined effect of the

COGSA 1971 and the COGSA 1992, it seems that, even if the

149 Mocatta, etc. supra fn. 1. p. 458; see also The Captain
Gregos [1990] 2 Lloyd's Rep. 310 at 315.

150 [1986] 2 All ER 145, where the buyer (the holder of the
bill) sued the shipowner for breach of contract and
negligence.

151 Treitel, 'Bills of Lading and Third Parties' [1986]
LMCLQ 294 at 304.

152 Section 2(1), the COGSA 1992.
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buyer is a third party to the contract of carriage, his

remedy for the loss or damage might not be different whether

he elects to sue in contract or in tort.

Article 28(1) of the CMR provides that:

'In case where, under the law applicable, loss,
damage or delay arising out of carriage under this
Convention gives rise to an extra-contractual
claim, the carrier may avail himself of the
provisions of the Convention which exclude his
liability or which fix or limit the compensation
due.'

Also, Article 28(2) provides that, in an extra-contractual

claim, the persons who are employed by the carrier for the

performance of carriage are entitled to the protections

provided by the CMR. 153 The extra-contractual claim can be an

action arising from a wrongful act or a tort. However, it is

not exactly the same as an action in tort. 154 An extra-

contractual claim can be an action derived from contractual

liability so that it is an action in contract. For example,

if a driver comes to collect an empty container which had

been left at the consignee's premises for unpacking, it would

be an issue of extra-contractual liability if the driver

negligently hauled back the container without checking

whether or not some of the goods were still left in it.155

Nevertheless, whenever the CMR applies, the defences and the

limitation of compensation provided by the CMR would prevail.

Then, there will be not greater extent of liability if the

153 This provision would override normal English doctrine of
privity, see Hill and Messent, supra fn. 4 p. 150.

154 Loewe, 'Commentary on the CMR' [1976] 11 ETL 311 at 381.

155 Arrond. Rotterdam, 1. 15. 71. noted in [1971] 6 ETL 417.
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claimant elects to sue in tort. There is no similar provision

in the COTIF/CIM for carriage of goods by rail. The relevant

national laws or common law rules will apply in determining

whether or not the claimant can be in better position by

suing in tort even when the dispute is governed by the

COTIF/CIM.156

Common law rules

There is no real distinction between contractual and tortious

obligations if loss or damage is caused by the carrier's

negligence in the course of performance)- 57 Under such

circumstances, the parties' obligations in tort may not be

greater than those expressed or implied in their contract158

and it might be unreasonable to allow cargo owners to avoid

contractual exceptions or liability limitation by suing in

tort 159

156 Article 10(1), the COTIF/CIM.

157 Lister v. Romford Ice & Cold Storage [1957] AC 555 at
587; Wilson v. Darling Island Stevedoring & Lighterage 
supra fn. 102 at 353.

158	 •	 •Tai Hing v. Liu Chong Hing Bank supra fn. 142 at 107.
For an express clause for this purpose, see Clause 8(5)
(b) of P & 0 Containers Bill.

159 E.g. The Sindh [1975] 1 Lloyd's Rep. 372, where the
plaintiff could not avoid an exclusive jurisdiction
clause, which provides a foreign court, by bringing an
action in tort in England.
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5.3.2 Reasons to sue in tort

Even though the compensation may not be better than that

under contract, the claimant may elect to sue in tort when he

considers that his chance of success by suing in tort is

better than in contract. 160 Moreover, the fact that there is

a contractual relationship between the parties which would

give rise to an action for breach of contract does not

exclude a claimant from his co-existent right of bringing an

action in tort. 161 In addition to the above, the claimant may

sue in tort based on the following reasons:

5.3.2.1 No direct contractual relationship

The law does not prevent the claimant from suing an

independent contractor in tort for a negligent act. 162 In Lee

Cooper v. Jeakins 163 a forwarding agent was employed by the

carrier to clear through customs and deliver the goods to an

inland destination. He could be sued in tort as a bailee for

reward because he owed the plaintiff a duty of care in

respect of the goods and was negligent in leaving the vehicle

with the goods unattended. Similarly, in sub-bailment cases

the sub-bailee will owe a duty of care to cargo owners based

160 Clarke, supra fn. 23 p. 339.

161 per Lord Macmillan in Donoghue v. Stevenson [1932] AC
562 at 610; Law Commission Report No. 196, para. 2.45;
Burrows, Remedies for Torts and Breach of Contract pp.
5, 185.

162 per Bramwell LJ in Hayn v. Culliford (1879) 4 CPD 182 at
185; Reynolds, supra fn. 50 at 104.

163 [1967] 2 QE 1.
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on some form of special relationship between himself and the

cargo owners, though it is not a contractual one .164

An action in tort can be further supported if the claimant

cannot recover his loss from the tortfeasor in the absence of

a contractual relationship. However, if the goods are lost or

damaged in the course of performance, a cargo owner can

normally sue such a tortfeasor (a sub-bailee) based on a sub-

bailment contract. Then, a tort action might be less

preferable to the courts.

5.3.2.2 Longer time limitation of action

The claimant may prefer to sue in tort in order to take the

following advantages of longer time limitation:

(1) In ordinary situations the period of time limitation

under the CMR or the COTIF/CIM is one year. 165 If these

Conventions are only incorporated laws without having any

mandatory effect, then the claimant could avoid such a

shorter period by suing in tort because the time limitation

for action in tort is normally six years. 166 However, if

164 The Termagant (1914) 30 TLR 377, where, by supplying an
unseaworthy barge, a barge owner (as an independent
contractor and sub-bailee) was liable in tort; Palmer,
'Ambulatory Bailment' [1983] 36 Current Legal Problems 
91 at 95. For the duty of care under special
relationship, see Donoghue v. Stevenson supra fn. 161 at
580 per Lord Atkin, Hedley Byrne v. Heller [1964] AC 465
and Caltex Oil v. Dredge Willemstad (1977) 136 CLR 529
at 606 per Murphy J (Aust. HC).

165 Article 3(6) of the Hague-Visby Rules, Article 32 of the
CMR and Article 58(1) of the COTIF/CIM.

166 Section 5 of the Limitation Act 1980.
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these Conventions are mandatory rules applicable to the

dispute, no such longer period of time limitation can be

granted to an action in tort. The situation in the Hague-

Visby Rules could be different. The Rules are expressly given

the force of law for the dispute which falls within the scope

of their application. 167 If the Rules apply, the phrase 'in

any event' in Article 3(6) of the Rules would deny the

claimant's right to longer time limitation. 168

(2) The time limitation for an action in contract starts to

run when the contract is broken, whereas the cause of action

in tort does not accrue until the plaintiff suffers damage.

Therefore, if the plaintiff can formulate a claim both in

contract and in tort, he may take advantage by suing in tort

because the limitation period may start to run at a later

date. 169 This common law rule may be overridden by any

statutory provisions. For example, Article 3(6) of the Hague-

Visby Rules provides that the carrier and the ship shall in

any event be discharged of all liability unless a suit is

brought 'within one year of their delivery or of the date

when they should have been delivered'.

167 See Sections 1(2) and 1(6) of the COGSA 1971 and Article
10 of the Hague-Visby Rules.

Although Article 4(1) bis of the Hague-Visby Rules
provides only the 'defences' and 'limits of liability'
to be applied to an action in tort, the claimant may not
take the advantage of longer time limitation by suing in
tort: see The Captain Gregos supra fn. 149, Section
3.4.2.3 supra and Wilson, Carriage of Goods by Sea p.
203.

169 Midland Bank Trust v. Hett, Stubbs & Kemp [1979] 1 Ch.D
384 at 433; Law Commission Consultation Paper No. 121,
para. 3.16.

168
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5.3.2.3 No concept of nominal damages

Nominal damages are awarded where a plaintiff has proven a

violation of his legal rights but he cannot prove any

consequent damage. The concept of nominal damages is to

discourage unnecessary litigation. The defendant can usually

protect himself by making a small payment into the courts.

Nevertheless, in an action in tort, the title to sue and

recovery of substantial damages are concurrent and the

concept of nominal damages will not apply. For example, in

The Sanix Ace l" an owner of the goods was entitled to sue in

tort and recover damages in respect of loss or damage to the

goods. The defendant (shipowner) could not contend that the

cargo owner would suffer no loss because he could still

collect the price for goods from his purchasers.

5.4 Possible Causes to Sue in Tort

5.4.1 Conversion

Under Section 1 of the Torts (Interference with Goods) Act

1977, the carrier would commit a conversion if he wrongfully

interferes with the plaintiffs' goods. 171 It is also true at

common law that a bailee of the goods owes his bailor a duty

not to convert the goods:

'Dealing with the goods in a manner inconsistent
with the right of the true owner amounts to a
wrongful conversion, provided that there is an

170 [1987] 1 Lloyd's Rep. 465.

Perry v. British Railways Board [1980] 2 All ER 579.171
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intention on the part of the person so dealing with
them to deny the owner's right, or to asseq
right inconsistent with the owner's right.'

A carrier who delivers the goods to a wrong person, or

releases the goods without production of bills of lading, may

be liable for conversion in tort. 173 It must be admitted that

the liability for conversion of goods might be concurrent

with the failure to take care of the goods under a contract

of carriage. Therefore, the carrier might be sued for breach

of contract, and an action in contract is preferable,

especially when there is a contractual relationship between

the plaintiff and the carrier.174

It is unjust to impose on a carrier liability for any theft

committed by his servants or agents without asking whether or

not the theft had occurred during the course of his

business. 175 If the goods were stolen during the custody of

the carrier's servants or agents, it could be a strong

indication that the theft had occurred within the course of

employment. 176 The carrier might be liable for an unexplained

theft which had occurred during the period of his custody,

172 Lancashire & Yorkshire Ry. v. MacNicoll (1919) 88 LJKB
601 at 605 per Atkin J; see also Fowler v. Hollins 
(1872) LR 7 QB 616 at 632; Oakley v. Lyster [1931] 1 KB
148; The Saetta [1993] 2 Lloyd's Rep. 268 (QB).

173 The Jag Shakti [1986] 2 WLR 87 (PC); cf. The Taichun a
Japanese case noted in [1989] LMCLQ 35.

174 See Section 5.3.1 supra.

175 Per Salmon LJ in Morris v. Martin supra fn. 43 at 741;
Leesh River Tea v. British India S.N. [1966] 3 All ER
593.

176 Carter v. Hanson Haulage [1965] 2 QB 495 at 524-525,
533; United Africa v. Saka Owoade [1955] AC 130 (PC).
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whether or not the theft was committed by his servants or

agents. 177 Therefore, in order to rely on any excepted peril

to release his liability, the carrier must prove that he, his

servants or agents had taken all reasonable care of the

goods, and that the goods had not been stolen by them.178

Moreover, under the CMR the carrier must prove that the theft

could not be prevented in order to relieve his liability.179

The adequacy of the precautions against the theft must be

judged according to all the surrounding circumstances of the

individual carriage or bailment. The value and disposability

of the goods, the degree of public knowledge of the existence

of those goods and local record of theft must all be

considered. 18° The mere fact that the vehicle was fitted with

anti-theft devices may not be sufficient evidence of an

unavoidable theft, if the lorry driver left the vehicle in an

area with a record of high risk of theft. 181 On the other

177 Punch v. Savoy's Jewellers (1986) 26 DLR (4th) 546
(Canada Ct. of App. Ontario); Levison v. Patent Steam
Carpet Cleaning [1978] 1 QE 69 at 82; Rustenburq v. 
South African Airways [1979] 1 Lloyd's Rep. 19 at 24 per
Lord Denning MR.

178 Morris v. Martin supra fn. 43 at 726; Transmotors v. 
Robertson, Buckley [1970] 1 Lloyd's Rep. 224 at 227, 231
per Mocatta J; Richmond Metal v. Coales [1970] 1 Lloyd's
Rep. 423; Buchanan v. Hay's Transport Services [1972] 2
Lloyd's Rep. 535.

179 Article 17(2), the CMR.

180 Garnham, Harris & Elton v. Alfred W. Ellis, supra (a
carriage of copper wire); Victoria Fur Traders v. 
Roadline & British Airway Board [1981] 1 Lloyd's Rep.
570 (a carriage of raw mink skins).

181 Dunham, 'Practical Difficulties of Applying Defences
under CMR' in Liability in Trans-European Road Transport 
p. 49.
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hand, the exercise of utmost care to prevent the loss does

not require the CMR carrier to fit alarm or security devices

to the lorry if it is proven that the fitting of such

equipment would not have prevented a robbery. 182

5.4.2 Fraudulent statement

In order to hold the carrier liable for a fraudulent

statement, the claimant must prove the following facts:

(1) The carrier makes a statement during the process of

negotiation of the contract, or in a transport document

issued afterwards, knowing the statement to be untrue or

without having an honest belief in its truth. For example,

the carrier or his agents represent to the shipper that no

transhipment is to be made when in fact there is no direct

ship, or there is a false shipping date statement in the

transport document. However, non-disclosure of a fact (e.g. a

transhipment is required for the carriage) may not be a

misstatement amounting to deceit, unless such non-disclosure

makes false whatever else has been stated.183

(2) The claimant has relied on that statement and altered

his position to his detriment. 184 For example, the shipper

arranges a cargo insurance policy based on the carrier's no

182 Cicatiello v. Anglo European Shipping Services [1994] 1
Lloyd's Rep. 678 at 683 per Marr-Johnson J (QB).

183 Reynolds, supra fn. 25 pp. 452-453. For silence
amounting to misrepresentation, see Section 2.1.1.1
supra.

184 On the principle of Hedley Byrne v. Heller supra fn.
164.
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transhipment statement, or a consignee accepts a bill of

lading with a false shipping date statement. Moreover, by

virtue of Section 2(1) of the Misrepresentation Act 1967, a

person who takes up and pays for a bill of lading containing

an inaccurate statement may have a remedy for that

misstatement. 185 However, the carrier can rebut such a claim

by proving that he (or his agents) had reasonable ground to

believe, and did believe up to the time when the contract was

made or the bill of lading was issued, that the facts

presented were true.

On the other hand, it must be admitted that a contractual

remedy for a misstatement in the transport document is still

preferable for the purposes of certainty in assessing the

carrier's liability.

5.4.3 Vicarious liability

A master's liability for torts of his servants and a

principal's liability for torts of his agents are often

identical because these liabilities are based on the

principle of qui facit per alium facit per se)-86 However, it

must be admitted that vicarious liability is often confined

185 See also Section 2.1.1.1 supra.

186 Per Andrews LJ in Gibson v. O'Keeney [1928] NI 66 at 76
(CA).

247



187

188

to personal injury, 187 although it also concerns conversion,

negligence or fraudulent statement in transport documents,

etc. 188

5.4.3.1 Course of employment for servants

The carrier is liable for the act or omission of his servants

or agents only when that act or omission falls within the

course of employment, which is a question of fact depending

on the surrounding circumstances of each case. 189 Servants

with a higher position, e.g. general superintendent 190 or

harbour-master, 191 are supposed to have a wider scope of

implied authority in entering into contract with third

parties.

The owner of a lorry will be vicariously liable for the

negligent acts of the driver when they were done in the

E.g. Hemphill v.
Joel v. Morison
Wilson (1839) 9
4 QB 476, where
scope of employm

Williams [1966] 2 Lloyd's Rep. 101;
(1834) 6 C & P 501 at 503; cf. Sleath v. 
C & P 607 and Storey v. Ashton (1869) LR
the injuries were committed outside the
ent.

Morris v. Martin supra fn. 43 at 728 per Lord Denning MR
(conversion); B.R.S. v. Arthur supra fn. 58
(negligence); The Saudi Crown [1986] 1 Lloyd's Rep. 261
(fraudulent statement).

189 Canadian Pacific Ry. v. Lockhart [1942] AC 591 at 599
per Lord Thankerton.

190 •Giles V. T.V. Ry. (1853) 2 E & B 822.

191 The Apollo [1891] AC 499; East London Harbour Board v. 
Caledonian Landing, Shipping & Salvage [1908] AC 271.
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course of employment. 192 Even if the negligent acts occur on

an unauthorised route taken for the driver's personal

interests, the carrier might still be liable. 193 Only when

the driver deviates far from the authorised route, or when he

has started on an entirely new journey on his own account,

could the act fall outside the course of his employment.194

If the driver is not the servant of the lorry owner at the

time of loss or injury, but he has been authorised by the

owner to drive on the owner's behalf, the owner will be

liable for the driver's negligence. Such a liability does not

depend on the ownership of the vehicle but on the delegation

of a task or duty.195

The carrier is liable for an unauthorised act by his servants

if that act is so connected with those acts which he has

authorised. 196 Such an unauthorised act might be an improper

manner of performance or an act incidental to performance. An

incidental act is one which is foreseeable or expectable in

the normal course of employment. In Kay v. I.T.W. 197 a

forklift driver was expected to back out a lorry which

192 Ormrod v. Crosville Motor Services [1953] 2 All ER 753
at 754 per Denning U.

193 Angus v. Glasgow Corp. [1977] Scot Law Times 206;
Hemphill v. Williams supra fn. 187.

194 per Lush J in Storey v. Ashton supra fn. 187 at 480;
Sleath v. Wilson supra fn. 187.

195 Per du Parcq LJ in Hewitt v. Bonvin supra fn. 20 at 194-
195.

196 Marsh v. Moores [1949] 2 KB 208 at 215 per Lynskey J.

197 [1968] 1 QB 140.
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blocked his access to a warehouse and made his master liable.

The act of backing the lorry was not within the scope of the

employment of the forklift driver in that case, but it was

incidental to his employment. Nevertheless, the forklift

driver may not be expected to drive that lorry on the road

outside the warehouse. In Century Insurance v. Northern

Ireland Road Transport Board 198 the driver's act was within

the course of employment because he lit a cigarette and

carelessly threw away a burning match when he was employed to

deliver petroleum to a garage. However, in Kirby v. N.C.B.199

a miner smoked during a break was outside the course of

employment because the act was unconnected with his

employment.

The carrier is liable for a fraudulent statement made by his

servants or agents when that statement was made during the

course of employment. 200 He will not be liable for the

servants' act merely because that act was done with his

acknowledgement. 201 However, if the act had been specially

authorised or ratified by the carrier, the carrier would be

liable for that act no matter whether it was done within the

198 Supra fn. 22.

199 1958 SC 514 at 523 per Lord Guthrie.

200 United Africa v. Saka Owoade supra fn. 176. Also on the
principles in Barwick v. English Joint Stock Bank (1867)
LR 2 Ex 259 at 265 per Willes J; Lloyd v. Grace. Smith
[1912] AC 716 at 725; and A.-G. v. Hartley [1964] NZLR
785 (New Zealand Sup. Ct. Wellington).

201 .B.1,1,1=LLLThmas_a=on [1960] 1 WLR 705 at 707 per
Diplock J.
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course of employment. 202 Moreover, a prohibition placed upon

the servants' act affects only the contract of the employment

between the servants and their employer, but not the course

of employment. 203 Once the servants' act falls within the

course of employment, the carrier will be liable, even if

there is a prohibition in respect of that act.2"

Nevertheless, when the servants are apparently not employed

to perform certain acts and there is no bailment of goods to

the servants, that act might be outside the course of

employment •205

5.4.3.2 Scope of authority for agents

The scope of authority must be ascertained by the

construction of contract of agency, including any proper

implications from the express words used, the usages of the

trade and the previous course of business. 206 The authority

can also be furnished by a later ratification if it is

identical to what the agents have done in the past. 2" A

202 Reynolds, supra fn. 25 p. 391; Barak, 'Mixed and
Vicarious Liability -- A Suggested Distinction' [1966]
29 MLR 160.

203 Rose v. Plenty [1976] 1 All ER 97 at 106 per Scarman U.

204 Li pus v. London General Omn'bus (1862) 1 H & C 526.

205 Ileasmans v. Clarity Cleaning Times Jan. 23, 1987, cf.
Hedley Byrne v. Heller supra fn. 164.

206	 .Diplock LJ in Freeman & LQckyer v Buckhurt Park
Properties supra fn. 33 at 502-503.

207 Wilson v. Tuman (1843) 6 Man & G 235 at 242.
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carrier's action against his agent for larceny does not

amount to a ratification of that agent's theft. 208

Cargo owners may be totally ignorant of the existence of the

actual authority of an agent and enter into the contract with

that agent putting reliance on his apparent authority .209 It

has been said that apparent authority is merely a form of

estoppe1. 210 Thus, the claimant may call on it in aid only

when he can prove three ingredients: (1) a representation

from the carrier; (2) his reliance on the representation; and

(3) an alternation of his position resulting from such a

reliance. A shipping advertisement with the name of a booking

agent constitutes only the first requirement of the cause of

action but not the rest.

5.4.3.3 Employment of independent contractors

If a sub-contracting is allowed by the contract and the

carrier has exercised reasonable care in selecting competent

independent contractors, he may not be responsible for the

torts of the independent contractors. 211 It is the

independent contractors who must take the risk and absorb the

208 Harrisons & Crossfield v. L. & N.W. Ry. [1917] 2 KB 755
at 758-759 per Rowlatt J.

209 Cf. The Rhodian River & the Rhodian Sailor [1984] 1
Lloyd's Rep. 373 at 376 per Bingham LJ, where there was
a communication as to the authority in the course of
negotiation.

210 Per Slade J in Rama v. Proved Tin & General Investments 
[1952] 2 QE 147 at 149.

211 On the principle of Rivers v Cutting [1982] 1 WLR 1146.
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losses for a tort committed by themselves or their

servants. 212 In Leesh River Tea v. British India S.N. 213 the

theft by the stevedore's servant of the cover-plate of a

storm valve was not done for the purpose of loading or

unloading. That servant's act could not be regarded as the

fault of the shipowner or his agent. Thus, the shipowner was

protected by Article 4(1) of the Hague Rules, even though the

goods were damaged by unseaworthiness due to the theft of

that cover-plate.

An employer is not generally under a duty to supervise the

work of independent contractors if he has properly sub-

contracted the work. 214 However, if the independent

contractors are non-expert contractors (i.e. persons who do

not possess sufficient skill and judgment to do the work) the

carrier cannot release his duty of supervision upon that

work. Moreover, a carrier may be held liable for the act or

omission of the independent contractors if that act or

omission had been authorised by him. 215 Under the above two

situations those independent contractors might be regarded as

servants rather than as 'independent contractors'.

212 Laugher v. Pointer (1826) 5 B & C 547; Ouarman v. 
Burnett (1840) 6 M & W 499 at 501-502 per Lord
Tent erden.

213 Supra fn. 175.

214 Bloomstein v. Railway Executive [1952] 2 All ER 418;
McKendrick, 'Vicarious Liability and Independent
Contractors' [1990] 53 MLR 770 at 777.

215 Clarke, supra fn. 23 p. 264.
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In American law, an `entrepreneur theory' was introduced to

explain why an employer is not liable for torts committed by

independent contractors. 216 Under this theory, the

performance of the work has been shifted from the employer to

independent contractors, and has become the business of those

independent contractors. Since the independent contractors

possess the ability to control the execution of the work,

they are the persons to take all the risks incidental to that

work and to insure the contingent liability for torts which

were committed by their servants or agents.

216 See Douglas, `Vicarious Liability and Administration of
Risk' [1928] Yale Law Journal 584 at 595.
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The choice of proper law is closely related to the

determination of the carrier's liabilities. The proper law of

multimodal transport contracts is determined by three

sources: (1) the compulsorily applicable international

conventions or national laws; (2) the doctrine of proper law;

(3) the express proper law clause in transport documents. In

order to review these three sources, Section 6.1 will discuss

the governing laws upon the formation, validity and

interpretation of the contract, which are the fundamental

issues for that contract. Section 6.2 will examine relevant

international conventions for their impact upon the

determination of the applicable law. Section 6.3 will review

the parties' freedom of choice of law through statutory and

judicial control.

In addition to the general principles as the above, Sections

6.4, 6.5 and 6.6 will discuss the doctrine of proper law by

three tests of its determination:

(1) the express choice of law;

(2) the implied choice of law, if there is no express

choice of law in the contract; and

(3) the objectively ascertained governing law, if the

parties' intention cannot be ascertained or implied.
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6.1 Formation, Validity and Interpretation of Contract

The formation, validity and interpretation of a contract are

generally governed by the proper law of that contract.' In

addition to this general rule, the following points must be

reviewed:

6.1.1 Formation of contract

Article 8(2) of the Rome Convention provides that one party

may rely upon the law of the country in which he habitually

resides to establish that he did not consent to the contract.

This provision is devised to solve the problem of the

implication of silence by one party as to the formation of

the contract. Multimodal transport documents normally contain

an 'acceptance clause' on their front page. Such a clause can

be sufficient notice to the holders of the documents that

there are other terms printed on the back of the documents.2

The shipper's acceptance of the documents without any

objection being made may not be construed as silence, as

provided by Article 8(2) of the Rome Convention.

1 Per Lord Diplock in Cie d'Armement Maritime v. Cie 
Tunisienne de Navigation [1971] AC 572 at 603 and Amin
Rasheed Corp. v. Kuwait Insurance [1984] AC 50 at 60;
The Industrie [1894] P 58 at 60, 73 per Lord Esher MR;
Bofrs-Uva v. Skandia Transport [1982] 1 Lloyd's Rep. 410
at 412 per Bingham J.

2	 Spurling v. Bradshaw [1956] 2 All ER 121 at 125 per
Denning U. For the effect and application of the Rome
Convention, see Section 6.2.1 infra.
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6.1.2 Validity of contract

The existence of the proper law may not depend on the

validity of the contract; otherwise that contract cannot be

invalidated by the proper law. If there is a proper law

clause, such a clause is better regarded as a separate

agreement, so that the validity of the clause is independent

of the validity of the contract. 3 If there is no proper law

clause, or there are conflicting choices of law in the

clause, the better view might be that when determining a

proper law for the contract, the judge must assume that 'he

is dealing' with a contract, whatever fault is alleged in its

formation or obligations' .4

In the absence of express choice of law, it has been thought

that the courts will imply a system of law under which the

contract or its exception clauses would be valid, because the

parties must have intended their contract to be valid. 5 Such

a presumption must be treated with caution when the contract

is made in standard form with inequality of bargaining power

between the parties. Under such circumstances, the parties

may not always intend that the contract or its exception

clauses are valid.

3 Lando, 'Contract' in International Encyclopedia of 
Comparative Law vol. 3, Chapter 24 p. 44.

4 Graveson, 'The Proper law of Commercial Contract as
Developed in the English Legal System' in Lectures on
the Conflict of Laws and International Contracts p. 31.

5 Coast Lines v. Hudig & Veder Chartering [1972] 2 QE 34
at 44 and 48 per Lord Denning MR and Megaw LJ (a
charterparty case).
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The enforceability and the validity of a contract are not the

same concept. The enforceability of the contract may be

affected by the following laws:

(1) The lex loci contractus. If a contract is void or

illegal according to the lex loci contractus, it is not a

contract at all and no civilised country would be called on

to enforce it. 6 However, the contract may still be

enforceable when only some contractual provisions are 'void'

because of contradicting public policy or a lack of mutual

assent according to the lex loci contractus. 7 Therefore,

English courts will enforce such a contract unless it

contains stipulations contrary to morality or it is expressly

forbidden by the proper law of that contract.8

(2) The lex loci solutionis. Though a contract is valid

under its proper law, it is in general invalid if its

performance is unlawful according to the law of the place of

performance. 9 If the contract is governed by the law of one

foreign country, and is to be performed in another foreign

country where it becomes illegal, then the mandatory rules of

the place of performance will be applied. 10 Nevertheless, the

6	 Re Missouri S.S. (1889) 42 Ch.D 321 at 336 per Lord
Halsbury LC; The Torni [1932] P 78 at 88 per Greer U.

7 Jones v. Oceanic S.N. [1924] 2 KB 730 at 732 per Lord
Hewart CJ.

8 Mackender v. Feldia [1967] 2 QB 590 at 601-602 per
Diplock LJ; Re Missouri S.S. supra fn. 6; Branley v, 
S.E. Ry. (1862) 12 CBNS 63.

9 Ralli v. Cia Naviera Sota Y Aznar [1920] 2 KB 287 at
295.

10 Article 7(1), the Rome Convention.
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contract might not be totally void just because one of the

carrier's acts of performance is occasionally against the lex

loci solutionis. The contract is likely to be void because of

its objective, rather than a single act of performance, which

is illegal by the lex loci solutionis.

6.1.3 Interpretation of contract

When interpreting the contract, it is necessary to consider

trade usages and local custom, such as the loading or

discharging terms at a seaport or an inland depot. The proper

law is used to decide whether or not such trade usages or

custom can be incorporated into the contract, and how far

they can be used for the purpose of interpretation. 11 In

Mowbray & Robinson v. Rosser 12 it was argued that the phrase

'to ship' means I to load on a train' according to American

trade usages; but not its usual English ordinary meaning 'to

place on board'. However, it was held that in plain language

'shipment' had nothing to do with railway vehicles in an

English contract which was governed by English law.13

Nevertheless, it has also been admitted that the customary

meaning of a term can be attached by evidence of people in a

particular trade if such a custom is not inconsistent with

11 Collins, ed. Dicey and Morris on the Conflict of Laws 
vol 2. at pp. 1260-1261. For the lex mercatoria in
continental law, see Boggiano, International Standard
Contracts pp. 14-15.

12 (1922) 91 LJKB 524 (a contract of sale).

13 Ibid. at 527 per Scrutton U.
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the contract. 14 The usages and custom are more or less

related to the law of place where the contract is entered

into, or where the contract is to be performed. It might be

unreasonable to presume that the interpretation of contract

is solely determined by the proper law of the contract

without referring to the law of the place of contracting or

performance.

6.2 Application of Relevant International Conventions

6.2.1 The Rome Convention

The English doctrine of proper law has now been replaced to

some extent by the Rome Convention 1980, 15 except for certain

exclusions of application, e.g. procedure and evidence. 16 The

Rome Convention aims to meet 'the urgent necessity for

greater legal certainty in some sectors of major economic

importance' •17 It has been argued that such a change is not

really demanded by common law rules which constitute an

14 Ibid. at 526 per Lord Sterndale MR.

15 Section 1(a), the Contracts (Applicable Law) Act 1990.

16 Article 1(2) (h); North and Fawcett, Cheshire and
North's Private International Law pp. 197, 473-474.

17 Giuliano and Lagarde, Report on the Convention on the
Law Applicable to Contractual Obligations (hereafter,
cited as 'Giuliano-Lagarde Report') p. 5.
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excellent body of law built up by judges over the years.18

Nevertheless, a milder viewpoint seems preferable. First, the

Rome Convention can provide English lawyers with 'a

relatively short and succinct piece of legislation rather

than having to embark on a tortuous investigation into the

often ambiguous, often conflicting, case law' 19 Second, the

Convention provides certainty and uniformity in determining

the proper law, whether or not the action is brought before

an English court.

6.2.1.1 Contractual obligations

The Rome Convention applies not only to a contract which has

some connection with a Contracting State but also to a

contractual dispute which comes before the court of a

Contracting State, if that dispute falls within its scope of

application. Article 1(1) of the Rome Convention provides

that:

'The rules of this Convention shall apply to
contractual obligations in any situation involving
a choice between the laws of different countries.'

The contractual obligations here can be divided into the

obligations of performance (which are governed by the proper

law of the contract determined by Articles 3 and 4 of the

18 Mann, 'The Proper Law of the Contract' [1992] 107 LQR
353. This view can further be supported because the
basic principles adopted by the Rome Convention are the
same as those of English common law, e.g. the freedom of
choice of law, and the closest and most real connection
rule, see Sections 6.3, 6.4 and 6.5 infra.

19 Williams, 'The EEC Convention on the Law Applicable to
Contractual Obligations' [1981] LMCLQ 250 at 263.
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Convention) and the manner of the performance (which is

governed by the law of the country where the performance

takes place) . 20 The parties might intend their obligations to

be governed by English law, whereas the manner of performance

is governed by a foreign law. 21 The scope of applying the law

of the place of performance seems to be confined to matters

relating to the mode, place and time of performance. It

cannot extend to matters concerning the substance of the

obligations.

The words 'contractual obligations' infer that the Rome

Convention does not cover tortious obligations even if the

claimant can choose to sue in tort based on the same

dispute. 22 The rules for determining the law governing

tortious liability are independent of those of contractual

liability, which are likely to be the lex fori, the lex loci

delicti or the proper law of the tort. 23 This view can be

further supported by Articles 10(1) (b) and 10(1) (c) of the

Rome Convention, which provide that the Convention shall 'in

20 Articles 10(1) (b) and 10(2) of the Rome Convention.
Similarly, under English common law, the manner of
performance is governed by the law of place of
performance, see Norden S.S. v. Dempsey (1876) 1 CPD 654
(the time for commencement of laydays), The Stettin
(1889) 14 PD 142 (the production of bill of lading) and
Aktieselskab August Freuchen v. Steen Hansen (1919) 1
Ll. L.Rep. 393 at 396 per Greer J (the obligation to
sail).

21 See also Jacobs v. Credit Lyonnais (1884) 12 QED 589 at
601 per Bowen U.

22 North and Fawcett, supra fn. 16 p. 467; McClean, Morris: 
The Conflict of Laws p. 257.

23 McClean, ibid. p. 302.
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particular' govern the performance of the contract and the

consequences of breach. Though the words 'in particular'

infer that the list in Article 10(1) is not exhaustive, on

the construction of Article 10 it is clear that tortious

obligations are excluded. However, this issue may be less

important in practice because:

(1) The words 'the consequences of breach' in Article

10(1) (c) can be widely construed so that the Rome Convention

may still apply. 24

(2) Under English law, the action in contract is usually

preferable even if the claimant can sue in tort for the same

event. 25 It follows that the Rome Convention would apply to

determine the applicable law of that contract.

(3) The Hague-Visby Rules are often incorporated to govern

the contract. The Rules apply to the claim whether it arose

from contract or tort, if the dispute falls within their

scope of application.26

6.2.1.2 Bill of lading contracts

Article 1(2) of the Rome Convention provides that the

Convention shall not apply to:

24 E.g. Buenaventura v. Ocean Trade Company [1984] ECC 183
at 186, where the Dutch Court held that strike was
within the consequences of breach, so that, by virtue of
Articles 3(1) and 10 of the Rome Convention, the chosen
law in the employment contract was applied.

25 See Section 5.3 supra.

26 Article 4(1) bis, the Hague-Visby Rules; see also
Section 5.3.1.3 supra.
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I ... obligations arising under bills of exchange...
and other negotiable instruments to the extent that
the obligations under such other negotiable
instruments arise out of their negotiable
character...

The words 'other negotiable instruments' include bills of

lading, which are transferrable by endorsement. However, this

exclusion must be limited to the obligations relating to the

'negotiable character', e.g. their transferability and

endorsement. 27 The Rome Convention still applies to the

obligations arising from the performance of bill of lading

contracts, such as the consequences of breach.

6.2.1.3 Several governing laws

Article 3(1) of the Rome Convention provides that:

'A contract shall be governed by the law chosen by
the parties... By their choice the parties can
select the law applicable to the whole or a part
only of the contract.'

The severability of governing laws is directly linked to the

doctrine of freedom of contract. It may not be prohibited if

the several chosen laws are logically consistent. 28 In an

Australian decision Wanganui-Rangitikei Electric Power Board

v, Australian Mutual Provident Society, 29 it was thought that

the general obligations of the contract, e.g. frustration,

illegality and repudiation, can be governed by laws other

than the proper law of the contract, though the proper law

27	 .	 .Giullano-Lagarde Report p. 11.

28 Ibid. p. 17; North and Fawcett, supra fn. 16 pp. 476-
477. For the doctrine of freedom of contract, see
Section 2.1.2 supra.

29 (1933-4) 50 CLR 581 at 604 per Evatt J (Aust. HC).
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can be prevailing if there is inconsistency between them.

However, those general obligations must be governed by the

same legal system.

English courts recognise that the different parts of the

contract could be governed by different legal systems, if

such an intention has been expressed or can be implied from

the contract, especially when the contract is to be performed

in different countries. 30 In spite of this, it is not always

true to presume that the parties have intended that the

contract is governed by different legal systems merely

because the carriage is to be performed in different

countries. In a multimodal transport contract with a network

or uniform liability system, the contract is likely to be

regarded as an indivisible one, and the sub-contract under it

may be implied to be governed by the same legal system as the

main contract, unless there is an express provision to the

contrary. In a multimodal transport contract with a segmented

liability system, separate contracts for different stages of

the carriage might be construed. Nevertheless, this might not

always lead to the conclusion that different parts of the

carriage are to be governed by different legal systems. They

are likely to be governed by different laws of the same legal

system.

30 R. v. International Trustee for the Protection of 
Bondholders Art [1937] AC 500 at 574 per Lord Roche; Ea
United Ry. of Havana [1960] 1 Ch 52 at 92 per Jenkins
U.
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6.2.2 International conventions for carriage

Article 21 of the Rome Convention provides that:

'The Convention shall not prejudice the application
of international conventions to which a Contracting
State is, or becomes, a party.'

Therefore, the proper law of the contract determined by

Articles 3 and 4 of the Rome Convention will not affect the

application of any prevailing conventions for international

carriage.

6.2.2.1 Carriage by sea

When the Hague or Hague-Visby Rules are applied, the

statutory character of those Rules may displace the law

chosen by the parties if the dispute falls within the scope

of application of the Rules. 31 For example, the UK COGSA 1971

(the Hague-Visby Rules) will be applied to any lawsuit

brought in UK under the following situations:

(1) The carriage is from a port in the UK.32

(2) The carriage is from a port of a Contracting State of

the Hague-Visby Rules.33

(The above two situations are subject to the condition that

the contract of carriage is to be covered by a bill lading,

which should subsequently be issued or intended to be

31 The Hollandia [1983] AC 565 at 577 per Lord Diplock; The
Torni supra fn. 6.

32 Section 1(3), the COGSA 1971.

33 Article 10(b), the Hague-Visby Rules.
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issued. 34 Also, the 1971 Act (the Hague-Visby Rules) does not

apply to a charterparty, but it applies to a bill of lading

issued under a charterparty.35)

(3) The bill of lading is issued in a Contracting State of

the Hague-Visby Rules.36

(4) The bill of lading or any similar document 'expressly'

provides that the Hague-Visby Rules shall govern the

contract, or any non-negotiable receipt which 'expressly'

provides that the Rules are to govern the contract as if the

receipt were a bill of lading.37

(5) The contract contained in or evidenced by the bill of

lading provides that the Hague-Visby Rules are to govern the

contract 38

The conflict of laws may occur when the goods are shipped

from one port where the Hague Rules 1924 are in force, then

transhipped via another port where the Hague-Visby Rules 1968

are in force, or vice versa. The determination of governing

law under such circumstances might be:

34 Ibid. Article 1(b). See also Pyrene v. Scindia
Navigation [1954] 2 QB 402 at 420.

35 Ibid.

36 Ibid. Article 10(a).

37 Sections 1(4) and 1(6) (a) & (b), the COGSA 1971. See
also Section 6.2.3 infra.

38 Article 10(c), the Hague-Visby Rules. Unlike Sections
1(4) and 1(6) of the 1971 Act, Article 10(c) does not
require an express incorporation of the Rules. It
follows that the application of the Rules may be implied
from the other provisions in the transport documents.
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(1) If there is an express chosen law, that chosen law may

be able to cover the whole period of carriage by sea

including the second voyage of transhipment and the storage

period at an intermediate port. 39 For example, in The Anders 

Maersk" the goods were carried from Baltimore to Shanghai

under a bill of lading which incorporated the US COGSA 1936.

It was held that the transhipment from Hong Kong to Shanghai

was covered by the same bill of lading contract and the

Hague-Visby Rules (i.e. the Carriage of Goods by Sea (Hong

Kong) Order 1980) did not apply because the transhipment

voyage was not an independent contract covered by an

independent bill of lading. 41 However, the carrier's

liability provided in the contract might be overruled by any

mandatory law of the first port where the voyage starts. For

example, in Mayhew Foods v. 0CL 42 the goods were shipped from

a contracting state to the Hague-Visby Rules (the UK) under a

bill of lading (which was issued in the UK) covering the

entire sea-carriage. Therefore, the requirements of Articles

10(a) and 10(b) of the Hague-Visby Rules were satisfied and

the Rules applied. The carrier could not avoid the

application of the Hague-Visby Rules because: (a) he failed

39 UNCTAD, Bills of Lading p. 51; The Acadia Forest [1974]
2 Lloyd's Rep. 563 at 565 per Mitchell J (US Eastern
Dist. Ct. Louisiana).

40 [1986] 1 Lloyd's Rep. 483 (Hong Kong HC).

41 Ibid. at 485-486, where Section 1(4) of the UK COGSA
1971 was referred. The contention that the Hague-Visby
Rules would apply based on Article 10 of the Rules was
rejected because 'the carriage from a port in a
contracting state' in that case was not evidenced by an
independent bill.

42 [1984] 1 Lloyd's Rep. 317.
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to prove that the damage to the goods occurred during inland

carriage in the UK; (b) the discharge, storage and

transshipment at an intermediate port (a French port) were

within the operations 'in relation to and in connection with

the carriage of goods by sea in ships' in accordance with

Section 1(3) of the UK COGSA 1971. Thus, those operations

were still subject to the UK COGSA 1971 and the contractual

limit of liability was overruled. On the other hand, if the

parties have agreed that the contract of carriage will be

performed by two separate voyages, the operations (e.g.

storage) at an intermediate port may not be covered by the

Hague or Hague-Visby Rules because it does not relate to the

carriage of goods by sea according to Article 1(b) of the

Hague or Hague-Visby Rules.43

(2) If there is no express or implied chosen law, the

governing law could be the lex loci solutionis or the law in

force where the loss or damage had occurred, because that

might be the law which is most closely connected with the

contract. If the stage at which loss or damage occurred is

unknown, the determination of the governing law may hinge on

the most closely connecting factor of the whole contract.

43 Captain v. Far Eastern S.S. [1979] 1 Lloyd's Rep. 595
(Canada Sup. Ct. British Columbia). In that case the
carrier could not rely on the limit of liability
provided in the Hague Rules not only because the Rules
did not apply to the dispute but also he had committed a
fundamental breach during the storage period at
Singapore which caused the damage to the goods.
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6.2.2.2 Inland carriage

According to Article 1(1) of the CMR and Article 1(1) of the

COTIF/CIM, the scope of application of the conventions is

limited to international carriage by road or by rail. Thus,

the difficulty in applying the CMR or the COTIF/CIM to

multimodal transport contracts might rest on the burden of

proof in respect of the place during which the loss or damage

had occurred. 44 Moreover, in many instances, these two

conventions do not apply because the relevant inland carriage

is within the territory of one state, e.g. the carriage from

Hongkong to Manchester via Felixstowe. However, the CMR and

the COTIF/CIM are applicable to an inland carriage if that

carriage is made out for a route over the territories of at

least two states, e.g. the carriage from Dover to Bonn via

Rotterdam or the carriage from Hongkong to Antwerp via

Rotterdam (the discharging port), or the conventions are

incorporated into the contract to govern an inland carriage

whether or not it is an international carriage.45

Article 2(1) of the CMR establishes a rule that the

Convention will apply to the whole sea/road or rail/road

multimodal transport if the goods or containers are not

unloaded from the inland vehicle during the period of

44 For the order of burden of proof, see Section 4.3.1
supra. For the comparison of compensation in different
modes of transport, see Ridley, The Law of the Carriage
of Goods by Land. Sea & Air pp. 252-253.

45 Clarke, International Carriage of Goods by Road: CMR p.
49; Hill and Messent, CMR: Contracts for the 
International Carriage of Goods by Road, p. 17.

271



carriage by sea or by rail. This general rule is subject to

three separate but cumulative provisos:46

(1) The loss, damage or delay occurred during the carriage

by the other means of transport. For the purpose of so

proving, it has been held that the carriage by sea starts

when the trailer is across the line of the stern of the

vessel. 47 However, it might be difficult for the plaintiff to

prove that the loss, damage or delay had occurred during the

carriage by the other means of transport because the goods

were not in his custody during that stage. The carrier's

liability will be determined according to the CMR if the

plaintiff fails so to prove.

(2) The loss, damage or delay was not caused by an act or

omission of the carrier by road. While so proving, it is

necessary to clarify the effect of Article 3 of the CMR,

which provides that:

'For the purposes of this Convention the carrier
shall be responsible for the acts and omissions of
his agents and servants and of any other persons of
whose services he makes use for the performance of
the carriage, when the servants, agents or other
persons are acting within the scope of their
employment, as if such acts or omissions were his
own.'

One of the purposes of this provision is to determine whether

or not a CMR carrier48 is liable for the loss, damage or

46 Second sentence of Article 2(1), the CMR.

47 Thermo-Engineers v. Ferrymasters [1981] 1 Lloyd's Rep.
200 at 204 per Neill J.

48 I.e. a carrier who performs the contract of carriage by
road defined by Article 1(1) of the CMR.
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delay during the sub-contracting period. 49 The CMR carrier

will be answerable for the acts and omissions of any sub-

contractor who performs the CMR contract defined by Article

1(1) of the CMR, whether or not that sub-contractor is a

carrier by road. However, Article 2(1) is to determine

whether or not the provisions in the CMR shall apply to the

period performed by any sub-contractor of the other mode of

transport if the goods or containers are not unloaded from

the inland vehicle during the transit period of that other

mode of transport.

(3) The loss, damage or delay was caused by some event

which could only have occurred 'in the course of' and 'by

reason of' the carriage by the other means of transport. The

difficulties would occur while the loss, damage or delay does

not solely occur during the period of, or is not caused

solely by the carriage of, the other mode of transport. The

phrase I to the extent that it is proved' in the second

sentence of Article 2(1) may infer that the court could

apportion the liability between the carriage by road and the

carriage by the other mode of transport, provided that one of

the parties can produce sufficient evidence for such an

apportionment. However, it is unclear to what extent the CMR

carrier will be liable if both the carrier and the cargo

owner cannot prove that apportionment. This seems to be the

common problem in determining a multimodal transport

carrier's liability, and it would be reasonable to allow the

parties to provide the liability by contractual terms under

49 Thermo-Engineers v. Ferrymasters supra fn. 46 at 204 per
Neill J.
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such circumstances, if those terms do not contradict any

mandatory provision.5°

In short, Article 2(1) of the CMR provides an extension of

the application of the CMR to RO/RO (Roll On/Roll Off)

carriage subject to three provisos. The CMR carrier is

answerable for the loss, damage or delay during the period of

the RO/RO carriage which is within the contract of carriage

by road, 51 but the extent of the liability would be

determined by; (a) the CMR if one or more of those three

provisos are not satisfied, or (b) the law of the other mode

of transport if all three provisos are satisfied.

6.2.3 Incorporated law or convention

Since the mandatory provisions of the above international

conventions do not cover all aspects of the carriage or apply

to every contract of carriage, the parties can usually

incorporate a particular law to govern other aspects.52

Whether or not a particular law has been incorporated would

depend on the parties' intention, e.g. an express choice of

law clause or an intention which can be inferred from the

50 See Section 7(3) of the Civil Liability (Contribution)
Act 1978 and Section 7.2 infra.

51 See Articles 1(1) and 3 of the CMR.

52 UNCTAD, supra fn. 39 p. 49.
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circumstances. In The Komninos S 53 the plaintiff argued that

the parties' intention was ambiguous because Clause 24 of the

bill of lading provided that 'All dispute[s] to be referred

to British Courts' and the words 'British Courts' was

equivocal as they would cover Courts in Scotland, Northern

Ireland and colonies. However, such an allegation was

rejected. The parties would intend the dispute to be tried

before 'English' courts by referring to 'British Courts'

according to the circumstances, including a General Average

clause which provided that 'The Adjustment shall take place

in London... ' and an exception clause which provided an

English law expression 'Act of God'. 54 Also, English law

applied to the dispute because the Court recognised the

significance of choice of forum in ascertaining the parties'

intention as to the proper law of the contract.

The effect of the incorporation clause will be the same as

other contractual terms and subject to the control of

statutory provisions or common law rules. 55 If a multimodal

transport document incorporates the Hague or Hague-Visby

Rules to govern the whole contract, 56 such an incorporation

will be subject to any mandatory rules of inland carriage. If

53 [1991] 1 Lloyd's Rep. 370 (CA). In that case, the
contract was made in Greece between Greek shippers and
the carrier's Greek managers to carry Greek steel from
Greece to Italy.

54 Ibid. at 373-374, 376.

55 E.g. Princes Buitoni v. Hapag-Lloyd Aktiengesellschaft 
[1991] 2 Lloyd's Rep. 383 (incorporation of the CMR).

56 E.g. Clause 1 (Clause Paramount) of Sea-Land Service
Bill.

275



the Hamburg Rules 1978 or the UN Multimodal Transport

Convention 1980 are incorporated into the contract, English

courts will apply the Convention only if it does not lessen

or release the mandatory provisions in statutes, e.g. the

COGSA 1971. However, if the law so incorporated is the

mandatory law in the forum, e.g. the COGSA 1971 (the Hague-

Visby Rules) in a UK court, then such a law will be given

overriding effect and will not be construed merely as a

contractual term, even if the port of shipment is not from

that forum. 57

The law incorporated for determining the carrier's

liabilities may not be same as the proper law of the

contract. 58 If they are not identical, it is debatable which

law should prevail. The possible solutions are:

(1) Because of conflicting choices of law, the courts must

determine a proper law for the whole contract. However, this

approach applies only to the situation where the parties'

intention is unachievable, but not to the situation where the

57 Section 1(6) and Article 10(c), Schedule, of the COGSA
1971; The Antares [1987] 1 Lloyd's Rep. 424 (CA); The
Vechscroon [1982] 1 Lloyd's Rep. 301; see also Section
6.2.2.1 supra. Cf. The European Enterprise [1989] 1
Lloyd's Rep. 185, where the COGSA 1971 was only of
contractual effect because a non-negotiable document
(sea waybill) had been issued.

58 E.g. Clause 7(1) (b) of ScanDutch Bill provides that,
subject to compulsorily applicable law or international
convention, the Hague Rules 1924, Japanese Railway
Transportation Business Law and Japanese Ministerial
Ordinance for Railway Transportation are incorporated;
whereas Clause 27 of the same Bill provides that the
governing law is to be decided by the law of the
principal place of business of the Carrier. For similar
clauses, see Shell Bill (Clauses 10(A) and 9).
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separate parts of the contract are intended to be governed by

different legal systems.

(2) It might be suggested that the law incorporated for

determining the carrier's liability is confined to its

specific function and the proper law will be applied to the

rest, e.g. the formation and interpretation of the contract.

This suggestion can be supported if the parties have intended

to allow the separate parts of the contract to be governed by

different legal systems. 59 rf the parties intend the v;hole

contract to be governed by the same legal system, then the

provisions for determining the carrier's liability will be

subject to the proper law of that contract."

6.2.4 Interpretation for uniformity

6.2.4.1 Domestic law v.s. international convention

When English legislators adopt an international convention,

they usually give it 'the force of law' .61 It might be

suggested that one should not confer on such an international

convention a higher status than that of other statutes of

English law. 62 However, the international convention often

59 Article 3(1), the Rome Convention.

60 Wanganui-Rangitikei Electric Power Board v. Australian
Mutual Provident Society supra fn. 29.

61 E.g. Section 1(2) of the COGSA 1971, Section 1 of the
Carriage of Goods by Road 1965, Section 1 of the
International Transport Convention Act 1983 and Section
2 of the Contracts (Applicable Law) Act 1990.

62 Mann, Foreign Affairs in English Courts p. 101; cf.
Morris, 'The Scope of the Carriage of Goods by Sea Act
1971' [1979] 95 LQR 59 at 67.
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aims to provide the uniformity of the substantive law

governing the disputes with foreign elements. It seems that

other domestic laws may not be over emphasised when the

dispute falls within the scope of such an international

convention.

Lord Denning MR in Buchanan v. Babco Forwarding and

Shipping" thought that the role of the judges, when

interpreting an international convention, is to fill in gaps:

'They are giving effect to what the legislature intended, or

may be presumed to have intended'. It has been thought that

the danger of this approach is not because the judges may

become legislators, but because they may become legislators

with widely differing, and perhaps unduly legalistic, views

of the policy, which may damage the purpose of uniformity. 64

However, the danger of lack of predictability or uniformity

may not be so serious in a legal system where the doctrine of

precedent is an important element in the interpretation of

the law in question. 65 Nevertheless, the interpretation

should not be rigidly controlled by domestic precedents of

antecedent date, but by the rules which are based on broad

principles which are generally accepted." Thus, the doctrine

of precedent can provide predictability or uniformity in the

63 [1977] 1 QE 208 at 213-214 (CA).

64 Per Megaw LJ in Ulster-Swift v. Taunton Meat Haulage
[1977] 1 Lloyd's Rep. 346 at 351.

65 Ibid.

66 Per Lord MacMillan in Stag Line v. Foscolo, Mango [1932]
AC 328 at 350.
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interpretation of international convention only when its

rules have been established with the view of international

consideration, e.g. the history, origin and foreign text of

that convention.

6.2.4.2 Foreign decision and text

It requires not only the unification of the text but also the

uniform interpretation of international conventions in order

to achieve the aim of uniformity. For such a purpose Article

18 of the Rome Convention provides that:

'In the interpretation and application of the
preceding uniform rules, regard shall be had to
their international character and to the
desirability of achieving uniforty in their
interpretation and application.'°'

Thus, English courts ought to take account of the decisions

of courts in other Contracting States in respect of the

interpretation of the Rome Convention. If the decisions of

other courts are inconsistent, the courts should adopt that

interpretation which has been, or is most likely to be,

applied by the greatest number of countries."

It has been suggested that English courts shall be at liberty

to consult other European languages for interpretation of an

international convention." If an English text is as equally

67 For a similar provision, see Article 3 of the Hamburg
Rules.

68 Mann, 'Uniform Statutes in English Law' [1983] 99 LQR
376 at 384.

69 Buchanan v. Babco Forwarding & Shipping supra fn. 63 at
220-221 per Roskill LJ (CA).
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authentic as the foreign text," English judges 'must not

confine themselves to the English text. They must consider,

if need be, all the authentic texts... They must divine the

spirit of the Treaty and gain inspiration from it'. 71 These

views need to be treated with caution in the following

points:

(1) English courts may refer to the foreign text for

assistance only when the English text is ambiguous.72

(2) Only that material, which is accessible to the public

and provides the indisputable points showing a definite

legislative intention, can be adopted for the interpretation

of the foreign text. 73 Dictionaries, legal text books,

articles in legal journals and the decisions of foreign

courts could be adopted if they satisfy the above conditions.

Moreover, the text of a convention should be given a

purposive rather than a narrow literalistic construction.74

It may not be appropriate to apply solely the principle of

plain, ordinary interpretation when referring to an

70 E.g. Article 51, the CMR; see also Article 34(2) of the
Hamburg Rules and Article 40(2) of the UN Multimodal
Transport Convention where six texts are equally
authentic. However, the Warsaw Convention gives
authority to French text alone, see Cor9craft v. Pan
American Airways [1969] All ER 82.

71 Per Lord Denning MR in Bulmer v. Bollinger [1974] Ch.
401 at 426; see also Mann, supra fn. 68 at 384.

72 Per Lord Wilberforce in Buchanan v. Babco Forwarding &
Shipping [1978] AC 141 at 152-153 (HL).

73 Per Lord Wilberforce in Fothergill v. Monarch Airlines 
[1981] AC 251 at 278.

74 The Morviken [1983] 1 Lloyd's Rep. 1 at 5.
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international convention without considering the intention

behind the provisions of that convention. 75 It is thus

legitimate to look beyond the wording to seek the intention

of the draftsmen of the convention, and recourse can be made

to the preparatory work of the convention and the

circumstances of its conclusion.76

6.3 Freedom of Choice of Law or Forum

For the purposes of certainty and commercial necessity, the

parties' freedom of choice of law is usually allowed. The

freedom of choice could be criticised because it may promote

certainty over other social policies. Further, a wide range

of freedom of choice of law may endanger the authority of law

because the parties can escape imperative provisions by

choosing a foreign law. 77 An express chosen law or forum can

be prima facie valid, subject to statutory and judicial

control.

75 Mann, supra fn. 68 at 385; per Lord Denning MR in
Buchanan v Babco Forwarding & Shipping supra fn. 63 at
213-214 (CA).

76 Articles 31 and 32, the Vienna Convention on the Law of
Treaties 1969; Mann, supra fn. 68 at 378.

77 Batiffol, `Public Policy and the Autonomy of the
Parties' in Lecturps on the Conflict of Laws and
International Contracts p. 68.
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6.3.1 Statutory control

Except for those provisions which give an international

convention the force of law and thus apply compulsorily the

convention to the disputes which fall within its scope of

application as discussed in Section 6.2.2, the following

factors must also be considered:

6.3.1.1 Article 3(8) of the Hague or Hague-Visby Rules

If the Hague or Hague-Visby Rules are of mandatory effect, no

carrier is free to evade the effect of Article 3(8) of the

Rules by the simple device of inserting any proper law or

jurisdiction clause, 78 unless the relief from, or lessening

of, the liability is itself provided by those Rules, e.g.

Article 8. 79 The effect of Article 3(8) will extend to the

clause which indirectly attempts to lessen the carrier's

liability because the second sentence of Article 3(8)

provides that:

78 The Morviken supra fn. 74 at 6-7, where the Hague-Visby
Rules applied to the dispute in accordance with Section
1 of the COGSA 1971 and Article 10 of the Rules.
Further, the submission that the choice of forum clause
fell outside the ambit of Article 3(8) was rejected
because Article 3(8) of the Hague-Visby Rules applies to
every provisions which would have the effect of
lessening the carrier's liability otherwise than as
provided by the Rules. See also The Hollandia supra fn.
31, where the Hague-Visby Rules applied to the outward
shipment from the UK. However, Lord Diplock (at 574-575)
held that a choice of forum clause does not ex facie
offend against Article 3(8) of the Hague-Visby Rules.
Whether or not it should be void or null would depend on
its subsequent effect, i.e. whether or not it would
lessen the carrier's mandatory liabilities.

79 The Benarty [19841 3 WLR 1082.
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'A benefit of insurance in favour of the carrier or
similar clause shall be deemed to be a clause
relieving the carrier from liability.'

Thus, it will nullify both an arbitration clause which

imposes a shorter time limit on the commencement of

arbitration" and a clause which requires that the notice of

claim must be given within a period after the arrival of the

goods at the destination shorter than that in the Rules.81

If a proper law clause or jurisdiction clause does not lessen

the carrier's liability provided by mandatory provisions in

the forum, the only difference might be a question of

procedure and not substantive law. 82 It is correct to say

that no English court would presume that the proper law

clause or jurisdiction clause is an inherent violation of

Article 3(8) of the Hague-Visby Rules. The claimants are

required to prove further in respect of the contradiction of

the Rules, e.g. the relief of the carrier's mandatory

liability.

It might be argued that the chosen law will not be totally

void merely because it has the effect of relieving or

lessening the carrier's mandatory liability. However, it

80 The Ion [1971] 1 Lloyd's Rep. 541; cf. The Amazona &
Yayamaria [1989] 2 Lloyd's Rep. 130, where an
arbitration clause, which only gave the claimant an
option but did not lessen or relieve the carrier's
liability, was not nullified by Article 3(8).

81 Australasian United S.N. v. Hunt [1921] 2 AC 351 (PC)
(though this was not a decision based on Article 3(8),
it illustrated the same approach).

82 Per Scrutton LJ in Maharani Woollen Mills v. Anchor Line
(1927) 29 Ll. L.Rep. 169; The Lisboa [1980] 2 Lloyd's
Rep. 546 at 551.
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would be better to accept or invalidate the law (which

governs an indivisible contract) as a whole, unless the

parties intend to apply several legal systems to different

parts of that contract. 83 It might not be reasonable to

presume that the chosen law should govern the aspects where

the Hague or Hague-Visby Rules are silent, but should be void

on the other aspects because of Article 3(8). The Hague Rules

1924 can be incorporated into the contract and only amount to

contractual terms. 84 If English courts can give effect to

those provisions in the Hague Rules 1924, it is because they

are not inconsistent with the COGSA 1971 (the governing law

of the contract); it is not because the chosen law can be

partly valid under such circumstances.85

6.3.1.2 Other legislations

Article 17, Schedule 1, of the Civil Jurisdiction and

Judgments Act 1982 86 provides that:

'If the parties, one or more of whom is domiciled
in a Contracting State, have agreed that a court or
the courts of a Contracting State are to have
jurisdiction to settle any disputes which have
arisen or which may arise in connection with a
particular legal relationship, that court or those

83 See Section 6.2.1 supra.

84 Cf. Cooke, etc. Voyage Charters p. 708. For the
application of international conventions, see Section
6.2.2 supra.

85 Cf. the severability of proper law intended by the
parties, see Section 6.2.1 supra.

86 Schedule 1 of the 1982 Act enacted the Convention on
Jurisdiction and the Enforcement of Judgments in Civil
and Commercial Matters 1968 (hereafter, cited as 'the
Brussels Convention').
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courts shall have exclusive jurisdiction. Such an
agreement conferring jurisdiction shall be either
in writing or evidenced in writing or...

In The Tilly Russ, 87 the carrier was domiciled in an EEC

state, therefore, based on Article 17 of the Brussels

Convention, the jurisdiction clause in the bill of lading was

valid. Based on the same reasoning, it might be suggested

that the decision in The Hollandia 88 should be overridden

because the carrier had his principal place of business in

Holland so that the proper law (the Dutch law) and exclusive

jurisdiction (the court of Amsterdam) provided by the bill of

lading could be valid. Nonetheless, Article 57 of the

Brussels Convention provides that:

'This Convention shall not affect any conventions
to which the Contracting States are or will be
parties and which, in relation to particular
matters, governs jurisdiction or the recognition or
enforcement of judgments.'

It could be counterclaimed that the application of Article 17

of the Brussels Convention should not prejudice or restrict

the application of the mandatory rules of the forum, e.g. the

COGSA 1971 (the Hague-Visby Rules) •89 In short, the decision

in The Hollandia based on Articles 3(8) and 10, Schedule, of

the 1971 Act may still be supported.

Under Article 41(1) of the CMR, the carriers and the

consignors are not free to fix the contractual terms directly

or indirectly derogating from the CMR, except for a few

87 [1984] 3 Common Market Law Reports 499 at 513-515 (EC
Ct. of Justice).

88 Supra fn. 31 (the shipment in this case was from
Scotland, thus the COGSA 1971 was applied compulsorily).

89 See also Articles 7(2) and 21, the Rome Convention.
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changes allowed by the CMR itself." This provision has a

similar effect to Article 3(8) of the Hague or Hague-Visby

Rules. There is no similar provision in the COTIF/CIM.

6.3.2 Judicial Control

6.3.2.1 Public policy

The proper law clause in the multimodal transport documents

shall be void if it contradicts the public policy of the

forum. 91 On the other hand, the frequent application of local

public policy may endanger predictability and uniformity of

judicial decisions, and lead to forum shopping. The courts

are likely to reject foreign law for other reasons rather

than public policy. As an example, the chosen law is often

rejected because it gives the effect of releasing or

lessening the carrier's mandatory liability. 92 This is a

matter of statutory control over the parties' freedom of

choice of law, 93 rather than a matter of public policy at

common law.

90 E.g. Articles 31 and 33, the CMR.

91 Tzortzis v. Monark Line [1968] 1 WLR 406 at 411 per Lord
Denning MR; Vita Food v. Unus Shipping [1939] AC 277 at
290 per Lord Wright.

92 See Section 6.3.1 supra; Batiffol, supra fn. 77 pp. 79,
81. See also The Fehmarn [1957] 2 Lloyd's Rep. 551 (CA),
where no public policy was pleaded against the effect of
the chosen law: the law of the USSR. English Courts had
jurisdiction because they were proven to be the
convenient court, and under Section 1(1) (g) of the
Administration of Justice Act 1956, the English
Admiralty Court had jurisdiction upon such a case. Thus,
English law was held as the governing law.

93 E.g. Article 10, the Hague-Visby Rules.
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Article 16 of the Rome Convention provides that:

'The application of a rule of the law of any
country specified by this Convention may be refused
only if such application is manifestly incompatible
with the public policy of the forum.'

'Manifestly' means evidently or obviously, which aims to

restrain the application of the wide concept of public

policy. 94 Mere difference between the law in the forum and a

foreign law which would otherwise be applied is not

sufficient to justify the exclusion of the foreign law by

reason of public policy. The court will not refuse to enforce

a foreign law on the grounds of public policy unless the

enforcement would violate some fundamental principle of

justice or some prevalent conception of good morals. In fact,

Article 16 adds nothing to English common law rules. English

courts have long been reluctant to involve the doctrine of

public policy. However, in some civil law countries this

provision would effectively restrain the courts from using

the wide concept of the doctrine in a dispute of an

international character.95

6.3.2.2 Bona fide and legal%

The word 'legal' seems to overlap with public policy to some

extent. Needless to say, the choice of law must be legal by

94 Plender, The European Contracts Convention p. 158.

95 North and Fawcett, supra fn. 16 p. 503.

96	 •Vita Food v. Unus Shipping supra fn. 91 at 290 per Lord
Wright.
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the chosen law itself or the proper law implied or determined

from the surrounding circumstances. The phrase 'bona fide'

infers that the choice of law must be the real intention of

the parties who are willing to sue or be sued under that

chosen law. In The Pia Vesta 97 a proper law clause in the

bill of lading provided that the governing law shall be the

law where the Danish carrier had his principal place of

business. The carrier's application of a stay in the English

court was rejected because, based on subseTient evidence, the

carrier did not really desire a trial in Denmark where Danish

law would apply, but had requested for a stay to achieve a

tactical advantage. However, it may be argued that the

qualification of bona fide in the choice of law cannot be

determined by the facts after the contract has been made.

Nevertheless, such a post-formation conduct could be part of

the evidence that the choice was not bona fide at the time of

contracting.98

The choice of law may not be bona fide if it is merely to

avoid the application of a particular law or to evade the

clear public policy of any state which is closely connected

with the transaction. 99 On the other hand, when the chosen

law has been proven to be bona fide and legal, it seems that

the court will not have sufficient grounds to reject its

effect even if the choice does not have a reasonable

97 [1984] 1 Lloyd's Rep. 169.

98 See also Section 6.4.4 infra.

99 The El Amria [1981] 2 Lloyd's Rep. 119; Lando, supra fn.
3 p. 16.
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of lawconnection with the transaction. 100 The choice	 can be

regarded as bona fide if it is well developed in the specific

field or if it is closely connected with the contract. 101

Since English law has been admitted as the world-wide

accepted rules applicable to ocean carriage, the choice of

English law can be valid even if it does not have substantial

connection with the transaction or if it makes one party,

e.g. the carrier, more favoured than another. 102 This is a

matter of commercial negotiation, which may not be restricted

by the courts.1"

American courts will also refuse to apply any choice of law

if its enforcement would result in substantial injustice to

the adherent.'" The tendency of American law seems to

require a reasonable basis for the chosen law. 1°5 Section

1-105 of the US Uniform Commercial Code provides that the

parties may choose the law of a state or nation bearing a

reasonable relation to the contract. Moreover, it was

observed that in many European continental countries the

validity of the conditions contained in a standard form

100 per Lord Wright in Vita Food v. Unus Shipping supra fn.
91 at 290.

101 Collins, ed. supra fn. 11 vol 2. at pp. 1213-1214.

102 Ibid. at pp. 1174, 1176; Vita Food V. Unus Shipping
supra fn. 91 at 290-291 per Lord Wright.

103 Guest, ed. Chitty on Contracts vol. 1, para. 30-005.

104 Restatement Conflict of Laws, Section 187, Comment b.

105 Ibid. Section 187(2) (a) and the comment f; Scoles and
Hay, Conflict of Laws pp. 634-635.
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contract is governed by the 'law of the business domicile of

the enterprise' .106

6.3.2.3 Stay of action

Construction of jurisdiction clause

An effective jurisdiction clause is an element to the

exercise of judicial control. One needs to search into the

words of the clause for the answer as to whether or not they

are wide enough to cover the dispute which has arisen from

the contract. For example, in The Lisboa l" the words 'Any

and all legal proceedings against the Carrier... ' did not

include proceedings against a ship.

In The Iran Vojdanl" Bingham J held that there was no

exclusive jurisdiction clause which derived from a floating

choice of proper law or jurisdiction clause. 109 The following

points can be observed from this decision:

(1) The stay of action could be rejected if the defendant

could not show another forum to be more appropriate than the

forum in England, and there was no great inconvenience,

expense or difficulty to the defendant in defending the

106 Lando, supra fn. 3 p. 93.

107 Supra fn. 82.

108 [1984] 2 Lloyd's Rep. 380.

1" The clause in that case provided that the law and forum
should be either Iranian law with exclusive jurisdiction
of the courts in Teheran, or German law with exclusive
jurisdiction of the courts in Hamburg, or English law
with exclusive jurisdiction of the courts in London.
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action in England. The defendant must satisfy the court that

the continuance of the action would be oppressive or

vexatious to him, or would be an abuse of the court in some

other way )- -°

(2) Article 17 of the Brussels Convention requires an

exclusive jurisdiction clause in order to bind the parties to

the contract. 111 In the absence of such an exclusive

jurisdiction clause, the court will have jurisdiction if it

has close connection with the transaction and it is the first

court which seizes the proceedings.112

Test of just and proper

English courts are traditionally willing to recognise a

jurisdiction clause based on freedom of contract if it is

just and proper to stay an action. 113 The test of 'just and

proper' may turn on whether or not the foreign jurisdiction

would deprive the cargo owner of the rights protected by

English law. 114 When exercising its discretion the courts

should take into account all the circumstances of each case.

110 Per Lord Keith in MacShannon v. Rockware Glass [1978] AC
795 at 826-827 (a personal injury case).

111 See also The Duke of Yare [1992] 2 All ER 450.

112 Articles 21 and 22, the Brussels Convention; see also
The Maciej Rataj [1992] 2 Lloyd's Rep. 552 at 560-561
(CA); The Kherson [1992] 2 Lloyd's Rep. 261 (QB); Denby
v. Hellenic [1994] 1 Lloyd's Rep. 320 (QB).

113 The Eleftheria [1970] P 94 at 105; Sturley, 'Bill of
Lading Choice of Forum Clauses: Comparisons between
United States and English Law' [1992] LMCLQ 248 at 260.

114 The Hollandia supra fn. 31; The Morviken supra fn. 74;
see also UNCTAD, supra fn. 39 p. 50.
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The courts may determine the effect of a foreign jurisdiction

clause and the application of stay based on the general rules

independent of the Hague-Visby Rules)-15 If a jurisdiction

clause provides that the dispute is to be determined before

the court where the carrier has his principal place of

business, such a clause is usually effective for the

interests of international practice. 116 Then, the stay of

action may be generally granted unless there is a strong

reason for not doing so. A stay of action may also be granted

on the grounds of forum non conveniens if the courts are

satisfied that the forum provided by the contract is more

suitable, and it is just and in the interests of all the

parties if the case is tried there. 117 However, a foreign

jurisdiction clause may not be enforced by English courts if

there are strong reasons for refusing to Stay the proceedings

in England. As an example, in The El Amria ll8 the goods

(potatoes) were shipped from Alexandria to Liverpool on an

Egyptian ship, and the bill of lading contained an Egyptian

jurisdiction and law clause. The deterioration of the goods

was caused by the unusual slowness of discharge in Liverpool.

115 E.g. those rules summarised by Brandon J in The 
Eleftheria supra fn. 113 at 99-100; see also The El 
Amria supra fn. 99 at 127, 129.

116 Mann, supra fn. 68 at 402, where the decisions in French
and English courts were observed; The Pioneer Container
[1994] 2 All ER 250.

117 The Spiliada [1987] 1 AC 460 at 474-475, 483 per Lord
Goff; The Lakhta [1992] 2 Lloyd's Rep. 269; The Havhelt 
[1993] 1 Lloyd's Rep. 523 (QB); The Pioneer Container
ibid. at 267-268 (PC), where the expiry of the time
limit in Taiwan was not a sufficient reason for refusing
a stay in Hongkong.

118 Supra fn. 99.
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The stay of action was rejected by the Court of Appeal

because the most important evidence, particularly that of the

surveyors and agronomists who had examined the cargo during

and after discharge and that relating to the alleged slowness

of discharge, was to be found and was more readily available

in England. 119 Also, the bill of lading has expressly

incorporated the Hague Rules and there was no evidence to

show that an Egyptian court would have interpreted or applied

the Hague Rules any differently in any material respect from

an English court.

Under American law, a foreign jurisdiction clause is now

enforceable unless it is shown that the enforcement would be

unreasonable and unjust, or that the clause is invalid for

such reasons as fraud or overreaching. 120 It was also stated

that: 'We cannot have trade and commerce in world markets and

international waters exclusively on our terms, governed by

our laws, and resolved in our courts' •121 However, it is

clear that a foreign jurisdiction clause can be valid under

American law only when the contract is not governed by the US

COGSA 1936; 122 whereas English court may not presume that a

foreign jurisdiction clause would be prima facie void unless

119 Ibid. at 127.

120 Zapata Off-Shore v. Bremen [1972] 2 Lloyd's Rep. 315 at
321 per Burger CJ (US Sup. Ct.).

121 Ibid. at 319 per Burger CJ.

122 Section 13, the US COGSA 1936; see also Sturley, supra
fn. 113 at 254; Delaume, `Choice of Forum Clauses and
the American Forum Patriae' [1973] 4 JMLC 295 at 308.
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it is proven that the choice of foreign jurisdiction will

lessen or release the carrier's statutory liabilities.123

The party alleging the agreed jurisdiction must show that the

clause is valid. For forum non conveniens cases, the burden

of proof normally rests on the defendant. 124 For the action

brought under RSC Order 11, Rule 1(1) (d), if a defendant is

not within the jurisdiction and the plaintiff requires the

leave of the court in order to serve proceedings on a

defendant outside the jurisdiction, the burden of proof will

rest on the plaintiff.125

6.4 Express Choice of Law

The proper law clause contained in multimodal transport

documents may appear in the following forms:

123 Denning, S.M. 'Choice of Forum Clauses in Bills of
Lading' [1970] 2 JMLC 17 at 38; The Hollandia supra fn.
31, where the judgement was based on the fact that the
foreign substantive law provided a lower liability
limitation than that prescribed in Article 4(5),
Schedule, of the UK COGSA 1971; see also Section 6.3.1.1
supra.

124 The Al Battani [1993] 2 Lloyd's Rep. 219 at 222 (QB).
For provisions for the validity of the clause, see
Articles 8 and 9 of the Rome Convention.

125 Kadel Chajkin v. Mitchell Cotts [1947] 2 All ER 786 at
789 per Sellers J. Cf. The Oinoussin Pride [1991] 2
Lloyd's Rep. 126 at 135 per Webster J and The Ines 
[1993] 2 Lloyd's Rep. 492 at 494 per Saville J, where
the burden of proof was on the defendants who applied to
set aside the services of the writ out of the
jurisdiction.
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6.4.1 Single proper law clause

A proper law clause may simply refer to the law of the

carrier's principal place of business, e.g.

'Any dispute arising under this Bill of Lading
shall be decided in the country the carrier has his
principal place of business, and the law of such
country OW.1 apply except as provided elsewhere
herein."-4°

If the carrier has been identified in the bill of lading,

this clause could have shown reasonable certainty in respect

of the choice of law as required by Article 3(1) of the Rome

Convention)-27 But, if the bill of lading is issued under

charterparty and no identity clause is incorporated into the

bill of lading, the chosen law and the forum are not clear

and must be determined by the court according to all the

relevant circumstances 128

To avoid the confusion of identity, a proper law clause may

provide a particular law and forum, e.g.:

'The contract contained in or evidenced by this
Bill of Lading is governed by Taiwan, R.O.C. law
and all claims in relation hereto or arising
hereafter shall be subject to the exclwRive
jurisdiction of the court in Taipei.'1`

This clause can be binding because the carrier's principal

place of business (Taiwan) is closely connected with the

contract. Taiwan law will apply to the whole journey if the

126 Clause 3, 1Conlinebill'.

127 cf. The Vishva Prabha [1979] 2 Lloyd's Rep. 286 (Q8).

128 The Rewia [1991] 2 Lloyd's Rep. 325.

129 clause 29 of Yangming Marine Transport Bill (Europe
Bound).
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action is brought before the courts in Taipei. 130 If the

action is brought in another country, Taiwan law may apply as

foreign law.

A foreign law is treated by English courts as a fact which

must be pleaded and proven in the same way as other facts.131

The pleading of a foreign law is entirely voluntary. If the

defendant does not plead, or fails to prove it, the law of

the forum will be applied. The principle of voluntary

pleading is a matter of procedure which is not governed by

the Rome Convention. 132 The pleading and the burden of proof

are still required even if the dispute falls within the scope

of the Rome Convention, and the choice of a foreign law has

been expressed or demonstrated with reasonable certainty by a

bill of lading clause. 133 Such a principle also applies to

the laws of other Commonwealth countries even if their

contents are identical to English law. Moreover, it might not

130 According to Taiwan law, the most influential factor in
determining the governing law for an international
contract is the intention of the parties, and the choice
of law clause in bills of lading is the evidence of such
an intention, see Taiwan law: Section 6, para. 2 of the
Law to Be Applied Where Foreign Civil Matters Are
Involved, 1953.

131 National Shipping v. Arab [1971] 2 Lloyd's Rep. 363 (a
port agency agreement). The evidence must be proven by
an expert witness unless both parties agree to leave the
investigation to the judge and to dispense with the aid
of witnesses, see North and Fawcett, supra fn. 16 p.
108; cf. Section 4(2) of the Civil Evidence Act 1972
which provides that: the previous decision which appears
in an approved series of law reports shall be admissible
in later civil proceedings as evidence of the foreign
law.

132 Article 1(2) (h), the Rome Convention.

133 Ibid. Articles 1(1) & 3(1).
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be persuasive to argue that the extent of proof can be

lessened if the foreign law is a well-known international

convention, e.g. the Hague Rules 1924. 134 However, it would

be pointless to plead and prove a foreign law if its contents

are identical to certain uniform maritime rules which are

adopted by English law, e.g. the Hague-Visby Rules 1968.

Alternatively, the proper law clause may refer to the law of

the place of performance, e.g.:

'This bill of lading shall have effect subject to
all the provisions of the Carriage of Goods by Sea
Act of the United States of America, approval April
16, 1936, as if set forth herein...

If this bill of lading is issued in or the goods
are delivered to a locality where there is in force
a compulsorily applicable Carriage of Goods by Sea
Act, ordinance or statute similar to the
International Convention for the Unification of
Certain Rules relating to Bills of Lading dated at
Brussels, August 25, 1924, then it is subject to
such Act, ordinance or statute before the goods are
loaded on and after they are discharged from the
vessel and throughout the entire time the goods are
in the actual custody of Carric whether acting as
Carrier, bailee or stevedore.'

The US COGSA 1936 will apply compulsorily to all contracts of

carriage of goods by sea to or from ports of the United

States. 136 For disputes arising from carriage which is not to

or from any American port, the US COGSA 1936 is not a

mandatory law. Then, the clause incorporating the Act will

134 Cf. Section 3, the European Communities Act 1972.

135 Clause 1 of Sea-Land Service Bill; other examples are
Clause 2 of American President Lines Bill and Clause 2
of Yangming Marine Transport (the US bound) Bill.

136 Section 13, the US COGSA 1936; see also Stafford v. 
Pacific S.N. [1956] 1 WLR 629, where English Court of
Appeal treated the US COGSA 1936 as the mandatory law
governing the shipment from Panama Canal Zone.
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have the same effect as other contractual terms. 137 In The

Freights Oueen, 138 the shipment was from Brazil to West

Germany. The bill of lading provided that:

'The Bill of Lading shall have effect subject to
the Carriage of Goods by Sea Act of the United
States... which shall be deemed incorporated
herein.'

The bill of lading also contained a clause incorporating 'all

the terms, conditions and exceptions' of the charterparty.

The charterparty contained an English arbitration clause. It

was held that the bill of lading contract was governed by

English law, and the American law so incorporated was of no

or very limited guidance to the question of the proper law.

6.4.2 Flexible proper law clause

Clause 25 of P & 0 Containers Bill of Lading provides that:

'Any claim or dispute arising under this Bill of
Lading shall be governed by English law and
determined by the High Court of Justice in London
to the exclusion of the jurisdiction of the courts
of any other country or, if the plaintiff to the
claim or dispute shall so elect, by the court of
the place where the defendant has his principal
place of business and then in accordance with the
law of that court.'

Such a clause is not a floating choice of proper law clause.

The carrier (P & 0) is an English company with its principal

place of business in England and English law has been

ascertained as the governing law at the time of contracting.

137 See also Dobell v. Rossmore [1895] 2 QB 408 at 412 per
Lord Esher MR (the incorporation of the US Harter Act
1893).

138 [1977] 2 Lloyd's Rep. 140 at 143-144; see also Cia
Colombiana de Seguros v. Pacific S.N. [1965] 1 QB 101 at
127 per Roskill J.
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Whether or not the cargo owner elects to sue in the carrier's

principal place of business, the result would be the same,

i.e. English law would apply. Even if the carrier's principal

place of business is not in England, the subsequent choice of

law by the plaintiff may vary only the governing law and the

extent of the carrier's liability. It is not a question of a

vacuum in governing law at the time of contracting.

6.4.3 Multiple proper law clause

Clause 5 of COMBIDOC provides that:

'Disputes arising under this CT Document shall be
determined at the option of the Claimant by the
courts and subject to Clause 11 of this CT document
in accordance with the law at (a) the place where
the CTO has his principal place of business, or
(b) the place where the goods were taken in charge
by the CTO or the place designated for delivery. No
proceedings may be brought before other courts
unless the parties expressly agree on both the
choice of another court or arbitration tribunal and
the law to be then applicable.'

The above clause is a typical floating choice of proper law

clause because the governing law is pending until the time

when the claimant exercises his right of choice. A floating

choice of proper law clause is void under English law because

no governing law exists at the time of contracting and

'contracts are incapable of existing in a legal vacuum' •139

Also, under the traditional English law 'the governing law

cannot fall to be decided, retrospectively, by reference to

an event which was an uncertain event in the future at the

139 Amin Rasheed Shipping v. Kuwait Insurance supra fn. 1 at
65 per Lord Diplock.
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time when obligations under the contract had already been

undertaken' 140

6.4.4 Post-formation conduct affecting chosen law

6.4.4.1 Variation of chosen law

A retrospective variation is now allowed by Article 3(2) of

the Rome Convention. This was regarded as a welcome change in

English law as it provides the maximum freedom as to when the

parties can make their choice. 141 Such a freedom is subject

to three qualifications: (1) the variation shall not

adversely affect the rights of third parties; 142 (2) the

parties may not choose a new law which invalidates the

contract; 143 (3) the parties may not thereby evade the

mandatory rules which are originally applicable. 144 Article

3(2) of the Rome Convention does not give the parties the

right to leave the governing law undetermined at the time of

contracting. Also, Section 3(1) of the Rome Convention

requires that the choice of proper law must be expressed or

demonstrated with reasonable certainty. Therefore, Clause 5

of COMBIDOC145 may be void under English law because it does

140 Per Megaw LJ in The Armar [1981] 1 WLR 207 at 215.

141 North and Fawcett, supra fn. 16 pp. 478-479.

142 Article 3(2), the Rome Convention.

143 Ibid. Articles 3(2) and 9.

144 Ibid. Article 3(3).

145 See Section 6.4.3 supra.
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not provide a particular governing law at the time of

contracting.

It is arguable whether the words 'all of rights of suit under

the contract' in Section 2(1) of the COGSA 1992 include the

right to choose to sue at another forum and apply the law of

that forum. Section 2(1) infers only a statutory assignment

of rights which have already existed in the original

agreement. It does not create a new contract between the

carrier and the endorsee. If the endorsee is allowed to

change the contents of the contract by choosing another forum

or another governing law, it will become a fresh contract.

Therefore, it may be suggested that 'the rights of suit under

the contract' do not include the right to sue at another

forum or to choose another law. However, if such a right is

allowed by the contract, it may not suggest that there is a

fresh contract after the endorsee exercises his right of

choice. Also, the choice of forum may not always lead to the

conclusion that the law of that forum would apply. Even if

the law of that forum does apply, on the purposive

construction of Article 3(2) of the Rome Convention it seems

preferable to allow the endorsee of the bill of lading to

elect to sue at another forum, as this can give maximum

freedom in the contract. 146

146 See Sections 6.2.1 and 6.4.2 supra.
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6.4.4.2 Floating choice of law clause

Under current English law, the existence of a floating choice

of law clause may result in an implication that there is no

express or implied choice of law. Then, it is for the courts

to imply or determine a proper law for the contract.147

However, the contract cannot exist without a governing law.

It could be contended that the courts may not choose a law

merely to effectuate the contract. Even if the courts are

entitled to do so, the issue of certainty at the time of

contracting is not satisfied because the governing law

remains undetermined until the courts make their decision.

This dilemma is difficult to solve unless the judges are

allowed to determine a proper law regardless of the fact of

uncertainty of the proper law at the time of contracting.

An arbitration agreement with an option to choose the place

of arbitration may not by itself give rise to an implied

floating choice of law. 148 In The Mariannina, 149 the bill of

lading provided that:

'Any claim and/or dispute arising under this Bill
of Lading shall be referred to arbitration in
London pursuant to English Arbitration Law... but
if for any reason it is ruled by a competent
authority that the.., arbitration provision is
unenforceable then any claim and/or dispute...
shall be governed by Greek Law and solely decided
by the competent Greek Courts of Piraeus where the
Carrier has his principal place of business...'

147 Article 4(1), the Rome Convention; see also Cie 
d'Armement Maritime S.A. v. Cie Tunisienne de Navigation
supra fn. 1 at 609.

148 The Star Texas [1993] 2 Lloyd's Rep. 445.

149 [1983] 1 Lloyd's Rep. 12.
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This clause was upheld by the Court of Appeal because it

represented good commercial sense. In fact, this clause is

not a choice of law clause but an arbitration clause which

indicates English arbitration laws to be applied. A contract

cannot exist without a proper law, but an arbitration

agreement can perfectly exist without providing a law

governing that agreement. 15 ° Similarly, a floating choice of

forum does not necessarily imply a floating choice of proper

law, because the proper law of the contract is not always the

lex fori, 151 and a logically fallacious consequence would

arise. The claimant's right to choose a forum is based on the

existence of a floating choice of forum clause, but that

chosen forum may not necessarily identify a particular law as

the proper law to justify its validity if no other clause

provides a chosen law.152

If English rule in respect of a floating choice of proper law

clause is strictly applied, the following difficulties are

expected:

(1) Uncertainty and forum shopping. English courts have

regarded the whole idea of floating choice of law with

greater suspicion than their American and Continental

counterparts. 153 The claimant may assume that the lex fori is

150 See also Article 13.3 of the ICC Arbitration Rules 1975.

151 The Iran Vojdan supra fn. 108 at 385.

152 Briggs, 'The Validity of Floating Choice of Law and
Jurisdiction Clauses' [1986] LMCLQ 508 at 516.

153 Pierce, 'Post-formation Choice of Law in Contract'
[1987] 50 MLR 176; Lando, supra fn. 3 p. 51.
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to be applied and elect to sue in a foreign country, e.g.

Germany, whose legal system allows the validity of such a

clause 154

(2) Commercial inconvenience. The purpose of a standard

form transport document such as COMBIDOC is to obtain the

predictability and the uniformity of contractual obligations

in the international carriage of goods. The carriers and the

cargo owners may be surprised to know that the choice of law

clause or the whole contract is void under English law for

lack of governing law. It is often suggested that trade

usages, custom and ideas of business fairness must be

embodied in any law which regulates international commercial

transactions, so as to avoid the vagaries of different

national systems. 155 When the adoption of a floating choice

of law clause becomes a world-wide accepted usage in

international carriage in the future, then it would be

appropriate to embody such a usage in English law.

6.5 Implied Choice of Law

It is necessary to consider the following factors when

implying a proper law for the contract:

154 The Iran Vojdan supra fn. 108 at 383, where a German
decision The Oberlandesgericht Bremen in 1967 was
observed.

155 Hunter, 'Lex Mercatoria' [1987] LMCLQ 277 at 278; Mann,
'Private Arbitration and Public Policy' [1985] 4 Civil 
Justice Ouartprly 257 at 264.
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6.5.1 Jurisdiction clause

It is always more cumbersome, costly and time consuming to

obtain evidence of the contents of a law other than the lex

fori. 156 If both parties agree that the courts of a

particular country shall have jurisdiction over any claims

made under the contract, it strongly implies that the parties

have also intended to choose the law of that country as the

proper law, 157 although this presumption is not

conclusive 158

6.5.2 Arbitration clause

An arbitration clause is a strong indication, though not

conclusive, that the parties have intended to submit their

substantive contract to the law of the place of arbitration.

The parties may be presumed to have intended that the

arbitrator should apply the law with which he is best

acquainted. 159 Also, if litigation eventually arises, the

156 Lando, supra fn. 3 pp. 49, 76.

157 Ibid.; The Sindh [1975] 1 Lloyd's Rep. 372; The Heidberg
[1994] 2 Lloyd's Rep. 287 at 307-308 (QB).

158 Dunbee v. Gilman [1968] 2 Lloyd's Rep. 394 (Aust. Sup.
Ct. NSW); The Komninos S supra fn. 43 at 377 per Nourse
U.

159 The Parouth [1982] Lloyd's Rep. 351 at 353; Tzortzis v. 
Monark Line supra fn. 91 per Salmon LJ at 413-414;
Schmitthoff, Export Trade p. 218. It has been observed
that the courts in French and the USA also regard the
arbitration clause or jurisdiction clause as evidence of
the parties' intention to apply the law of the chosen
forum, see Lando, supra fn. 3 pp. 47, 48.
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plaintiff will have to sue in the country where the

arbitration took place. 160

The weight of an arbitration clause in the implication of the

proper law seems to be inferior to a jurisdiction clause. The

existence of an arbitration clause may sometimes be regarded

as ousting the jurisdiction of the courts, 161 so that the

courts shall intervene in the arbitral award when

necessary. 162 Moreover, English courts do not consider

themselves to be bound by the arbitration clause if they

think that another legal system has closer connection with

the contract. 163 For example, if the contract provides that

'this contract shall be governed by the laws of the flag of

the vessel carrying the goods' the real intention of the

parties as to the governing law will be the laws of the

ship's flag, although there is a London arbitration

clause. 164

160 Section 21, the Arbitration Act 1950; Bremer Vulkan v. 
South India Shipping [1981] 1 Lloyd's Rep. 253.

161 Scott v Avery (1856) 5 HL. Cas. 811 at 848.

162 Section 1(2), the Arbitration Act 1979.

163 Cie d'Armement Maritime v. Cie Tunisienne de Navigation
supra fn. 1 at 600 per Lord Wilberforce.

164 Ibid. at 608 per Lord Diplock.
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6.5.3 Form, language and rules of construction

6.5.3.1 Form and language

The form of a contract of carriage is of less significance

because the contract is usually made in standard form without

real connection to a particular country. 165 It has been

agreed that the use of the phrase 'Act of God' or 'Queen's

enemies' in the exception clause of the contract may imply

that the contract is in English form because such phrases are

peculiar to England. 166 Nevertheless, the mere appearance of

these phrases may not sufficiently imply that English law is

to be applied. It is also necessary to consider all the

surrounding circumstances, including the place of contracting

and the intention of the parties.167

English language has become the official language of many

countries and it has been used widely to draft contracts of

international carriage which are not necessarily connected

with England. 168 The use of English language may not imply

that the parties intend to choose English law as the

governing law.

165 Cf. Insurance policy, e.g. Lloyd's S.G. policy, which
may be implied to be governed by English law in the
absence of an express choice of law clause, see Amin
Rasheed v, Kuwait Insurance supra fn. 1 at 71.

166 The Industrie supra fn. 1 at 73 per Lord Esher MR.

167 The Adriatic [1931] P 241, where the charterparty
written in English form was only one of the
considerations for determining the proper law of the
contract.

168 The Metamorphosis [1953] 1 WLR 543 at 549 per Karminski;
The Industrie supra fn. 1 at 72.
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6.5.3.2 Rules of construction

Lord Diplock in Amin Rasheed v. Kuwait Insurance- 69 advocated

that if the parties intend the contract to be construed

according to a particular law, that law can be identified as

the proper law of the contract.

'The reason for this is plain; the purpose of
entering into a contract being to create legal
rights and obligations between the parties to it,
interpretation of the contract involves determining
what are the legal rights and obligations to which
the words used in it give rise. This is not
possible except by reference to the system of law
by which the legal consequences that follow frpw
the use of those words is to be ascertained.'1"

However, in the same case Lord Wilberforce thought that it

would have very unfortunate consequences to presume that the

proper law must be English law because the contract must be

interpreted in accordance with English rules, or even English

decisions. 171 The second view seems to be preferable. The

rule of construction of contract is one of the procedure laws

which must be distinguished from the proper law: a

substantive law. 172 It has also been widely accepted that in

the absence of an express choice in the contract, the proper

law must be determined according to all the relevant factors,

and the rule for construction is only one such factor.

169 Supra fn. 1.

170 Ibid. at 60.

171 Ibid. at 70; for similar view see Vita Food v. Unus
Shipping supra fn. 91 at 299.

172 Vita Food v. Unus Shipping supra fn. 91.

308



6.5.4 Ship's flag

The flag of a ship is of diminishing importance for the

implication of governing law, even though the main journey of

the multimodal transport is effected by ship, because:

(1) There are so many flags of convenience all over the

world in recent years. 173 The country of the flag of

convenience might not effectively exercise its jurisdiction

and control over the ship. 174

(2) The cargo under bill of lading contracts makes use only

of a limited portion of a ship's capacity, so that the law of

the ship's flag is not always closely connected with the

individual dispute.

6.5.5 Other implied intention

If there are several contracts made between the same parties,

and one of the contracts is clearly governed by one law, it

may infer that the other contracts will be governed by the

same law. 175 It would be of great convenience if all the

contracts relating to the same transaction were subject to

the same proper law irrespective of the place of loading or

discharge, the residence or nationality of the parties and

173 The S.L.S. Everest [1981] 2 Lloyd's Rep. 389 at 392 per
Lord Denning MR.

174 Cf. Article 5, the Geneva Convention on the High Sea
1958.

175 Nevertheless, the proper law of an implied contract may
be different from the proper law of the original
contract because the implied contract exists between
different parties, see The St Joseph [1933] P 119 and
The Elli 2 [1985] 1 Lloyd's Rep. 107.
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the place where the contract was made. 176 Therefore, in the

absence of a contrary intention, either express or implied,

it seems preferable that the whole transaction be governed by

the same legal system. 177 However, if the parties choose a

law to govern one part of a contract, e.g. the Hague-Visby

Rules for ocean carriage, the courts should not presume that

the chosen law was intended to govern the whole contract,

unless the contract expressly provides so. l78 Moreover, the

previous course of dealing between the same parties, in which

an express choice of law is contained, is one of the sources

for the implication of the proper law.179

6.6 Objectively Ascertained Governing Law

If the parties' intention as to the choice of proper law

cannot be implied from the contract, the courts will

determine a system of law with which the contract has the

closest and most real connection. 180 In fact, the line

between the search for the implied intention and the search

for the system of law with which the contract had its closest

and most real connection is often blurred. The court may

determine the proper law of the contract directly on the

176 Cie d'Armement Maritime v. Cie Tunisienne de Navigation
supra fn. 1 at 609 per Lord Diplock.

177 For the effect of incorporated laws, see Section 6.2.3
supra.

178 Giuliano-Lagarde Report p. 17.

179 Ibid.

180 Coast Lines v. Hudig & Veder supra fn. 5.
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closest and most real connecting factor, and the result could

be the same as that determined by the implied intention)-81

When determining the implied or objectively ascertained

governing law, English courts will consider a variety of

circumstances.182

It has been thought that only the contemporary surrounding

circumstances can be taken into account and the events after

the conclusion of the contract are not relevant. 183 This view

may be debatable because some post-formation conduct may

indicate the parties' intention in respect of the governing

law. 184 The Rome Convention does not deal with this question

expressly. However, its Giuliano-Lagarde Report recognises

that a choice of law may be inferred in the light of all the

facts. 185 Thus, in order to determine the country with which

181 E.g. in Amin Rasheed Shipping v. Kuwait Insurance supra
fn. 1 at 69, where Lord Wilberforce reached the same
result by the test of the closest and most real
connection, whereas the other members of the House of
Lords did so by the test of implied intention.

182 Jacobs v. Credit Lyonnais supra fn. 21 at 604; Chartered
Mercantile Bank of India v. Netherlands India S.N. 
(1883) 10 QBD 521 at 529; The Hamburg Star [1994] 1
Lloyd's Rep. 339 at 409-410 (QB); American courts and
the courts of most countries in the European Continent
have also adopted a similar approach, see Restatement,
Conflict of laws, Section 188(2) and Lando, 'The EEC
Convention on the Law Applicable to Contractual
Obligations' [1987] 24 Common Market Law Review 159 at
188-199.

183 Cie d'Armement Maritime v. Cie Tunisienne de Navigation
supra fn. 1 at 602-603.

184 See also Mann, [1973] 89 LQR 464, which indicated that
such an English view is not shared in other countries;
cf. The Pia Vesta supra fn. 97.

185 Giuliano-Lagarde Report pp. 17, 20.
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the contract is most closely connected, it is possible to

take account of factors which supervened after the conclusion

of the contract.

6.6.1 Carrier's principal place of business

In the absence of an express choice of law, the law of the

place where the carrier has his principal place of business

may become the proper law of the contract, if:

'the country in which, at the time the contract is
concluded, the carrier has his principal place of
business is also the country in which the place of
loading or the place of discharging or the
principal place of business of the consignor is
situated, it shall be presumed that the conWct is
most closely connected with that country.'1"

If the above condition cannot be satisfied, the governing law

might be determined by the doctrine of proper law in

consideration with other factors, e.g. the lex loci
contractus, the lex loci solutionis and the lex fori.187

Article 4(2) of the Rome Convention provides that:

I ... it shall be presumed that the contract is most
closely connected with the country where the party
who is to effect the performance which is
characteristic of the contract has, at the time of
conclusion of the contract, his habitual residence,
or in the case of a body corporate or
unincorporate, its central administration. However,
if the contract is entered into in the course of
that party's trade or profession, that country
shall be the country in which the principal place
of business is situated or, where under the terms
of the contract the performance is to be effected

186 Article 4(4), the Rome Convention.

187 R. v. International Trustee for the Protection of 
Bondholders Art supra fn. 30 at 166 per Lord Atkin; see
also Sections 6.6.2, 6.6.3 and 6.6.4 infra.
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through a place of business other than the
principal business, the country in which that other
place of business is situated.'

It seems that the law of characteristic performance is not

the law where the performance must be carried out, but rather

the law of the place where the party who must effect the

characteristic performance has his seat of business. 188 Also,

according to the second sentence of Article 4(2), the place

of the characteristic performance can be the country where

the carrier has his branch office for administering the

performance of the contract or the sub-contract.

6.6.2 Lex loci contractus

Multimodal transport contracts are usually made at the place

where shippers book a space with the carrier or his agent.

Occasionally, contracts may be made by instantaneous

communication, such as telex, so that the place where the

contract is made is not clear. Under English law, that place

can be where the acceptance has been communicated to the

offerer, i.e. the country where the offerer resides.189

However, the law of the place of contracting may have lost

much of the significance in determining the proper law which

it had fifty years ago. 190 The contract is more likely to

188 Schmitthoff, supra fn. 159 pp. 223-224. However, Article
4(2) will not apply if the characteristic performance
cannot be determined, see Article 4(5) of the Rome
Convention.

189 Entores v. Miles Far East [1955] 2 QE 327; Furmston, Law
of Contract pp. 51-52.

190 Per Lord Diplock in Amin Rasheed Shipping v. Kuwait 
Insurance supra fn. 1 at 62.
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have substantial connection with the transaction itself

rather than the place of contracting.

6.6.3 Lex loci solutionis

Great weight has been given to the law of the place of

performance in determining the law which governs the dispute

relating to the manner and the mode of performance (e.g.

ocean carriage, inland carriage, warehousing and port

.operation) 191

The obstacle to the application of the lex loci solutionis in

multimodal transport cases is that the contracts must be

performed in different countries, and different legal systems

may be involved to govern the dispute. 192 The law which is to

be applied might be the legal system of the country where the

loss, damage or delay has occurred, or the legal system of

the country where the contract is substantially performed.193

Thus, the Hague or Hague-Visby Rules might apply if the

substantial performance is effected by ocean carriage. 194 If

191 Restatement Conflict of Laws, Section 206; Jacobs v. 
Credit Lyonnais supra fn. 21 at 601; Robertson v. 
Jackson (1845) 2 CB 412, where the regulations of an
Algeria port were binding rules upon the operation of
unloading; Union Transport v, Continental Lines [1992] 1
WLR 15. See also Article 5(1), the Brussels Convention.

192 Restatement Conflict of Laws, Section 188, Comment e.

193 Lando, supra fn. 3 p. 89.

194 Cf. Mayhew Foods v. OCL supra fn. 42, where the dispute
was governed by the Hague-Visby Rules because the goods
were shipped from a Contracting State (the UK) and the
carriers failed to prove that the damage occurred during
inland carriage: see Section 6.2.2.1 supra.
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the stage of loss or damage cannot be proven, the liability

may be determined by particular provisions in the multimodal

transport documents in the absence of any statutory provision

to the contrary. 195 Moreover, the laws to be applied to

different stages of carriage might be different laws

belonging to same legal system.

6.6.4 Lex fori

The courts of one country may tend to feel that it is

generally just and expedient to apply their own law to the

dispute brought before them. Also, the courts may presume

that, for the purposes of certainty, the lex fori should
apply to 'any' dispute brought before them because the

parties may intend the law of the forum to be applied

whenever the jurisdiction is confirmed at that forum. 196 On

the other hand, the lex fori is not always the most relevant
factor in a contract of carriage, especially when there is a

strong indication that it will lead to the application of

foreign law. Only when the court accepts the jurisdiction and

no other evidence shows the application of a foreign law will

the law of the forum apply.

195 E.g. Clause 10 of COMBIDOC (a clause for determining
CTO's liability when the stage of loss or damage is
unknown).

196 Pierce, supra fn. 153 at 195-196.
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The difficulties arising from the determination of

carriers' liabilities in sea/land multimodal transport

operations come mainly from two sources:

(1) For lack of a set of mandatory rules on multimodal

transport, the carriers' liabilities are governed by the

laws on a single mode of transport. There exist

difficulties in the present system, especially in the

burden of proving the stage of loss or damage in order to

apply the applicable law of that stage.1

(2) The carriers are usually entitled to incorporate any

contractual terms into the contract subject to judicial

and statutory control. The discrepancies in determining

the carriers' liabilities would exist because of different

contents in transport documents and different laws

governing the contract. Also, the preparation of

contractual terms by individual carriers is designed

mainly to provide mutual obligations of the parties,

rather than to solve certain difficulties, such as the

burden of proof as to the stage of loss.

This chapter will consider the difficulties or confusion

in determining the carriers' liabilities under prevailing

laws and transport documents, and the tendency of

international legislation, in order to provide possible

solutions. However, some clauses in the existing documents

have been well drafted and are capable of meeting the

1	 See Section 4.4 supra.
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requirements of multimodal transport operations. 2 Also, in

practice a transport document may not predict and provide

the solutions for every contingent dispute arising from

the document. Moreover, some issues are better left to be

settled by statutory provisions or common law rules which

have been discussed in the previous chapters, 3 rather than

by contractual terms. Thus, this chapter will not aim to

provide the complete context of a transport document or to

cover every issue relating to multimodal transport

operations, but rather suggest certain acceptable clauses

for solutions to the present difficulties.

7.1 General Principles

7.1.1 The UN Convention 1980

The adoption of the UN Multimodal Transport Convention

1980 may solve problems over discrepancies in determining

the carriers' liabilities (e.g. the limit of liability,

the exceptions) and difficulties in the burden of proving

the stage at which the loss or damage occurred. As Lord

Diplock has said:

The differences between national laws which may
affect intermodal transport between any two
countries could only be eliminated by a new
international convention to which the great

2	 E.g. Clause 12 of P & 0 Containers Bill
(Shipper's/Merchant's Responsibility).

3	 E.g. the carrier's obligations of providing a
seaworthy ship; see Section 3.2.2.1 supra.
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majority of trading nations are willing to
accede. '4

However, the complexity of any reform may create as many

problems as it solves. 5 Indeed, the law in any given area

may change; but the process of change is usually a slow

and incremental one, based largely on the mechanism of

extending existing principles to new circumstances. 6 The

adoption of the UN Convention 1980 as an English law

concerns major changes in the law. It may break the

existing balance of risk allocation. Thus its enactment

might take a long time. 7 In fact, the enactment or

acceptance of the UN Convention 1980 may face more

difficulties than that of the Hague or Hague-Visby Rules,

not only because of the greater scope provided by the

change in the law, but also because of the more

complicated situations in today's shipping market.8

The promulgation of the UN Convention 1980 would depend on

the efforts of three sides: the transport industry, the

4 Diplock, The Genoa Seminar on Combined Transport'
[1972] IL DIRITTO MARITTIMO 177.

5 Per Brennan J in Trident General Insurance v. McNiece
Bros. (1988) 62 Australian Law Journal Reports 508 at
520-521 (Aust. HC); Law Commission Consultation Paper
No. 121, para. 4.35.

6	 Per McLachlin J in Watkins v. Olafson (1989) 61 DLR
(4th) 577 at 583-584 (Canadian Sup. Ct.).

7 Based on the same reasoning, the UN Convention 1980
may not be accepted by the other major maritime
states in the near future.

8 E.g. an increasing tonnage of ship is controlled by
developing countries nowadays, so that the uniformity
of law in this field is more difficult to reach than
it was 70 years ago, when the shipping market was
largely controlled by a few maritime states.
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cargo interests and the legislature body of each state. In

the short run, there is no direct evidence that the

general level of freight charges would vary by the

increase of the carriers' liabilities. It would be

affected by the supply and demand of shipping tonnage in

the particular area rather than by the carriers' operating

costs. Thus, the cargo owners might not oppose such a new

risk allocation. The objections against a new system might

come mainly from the carriers and their underwriters, who

are traditionally conservative in their reaction to

innovation. 9 They may not voluntarily adopt or accept a

new system which would break the existing balance of risk

allocation, when the new balance may not be established

within a short period. On the other hand, in the long run

the extra costs (e.g. insurance premium) assumed by the

carriers might be absorbed by the freight charges. Also,

the increase in the carriers' insurance cost may result in

the decrease of the cargo owners' insurance cost, provided

that the new risk allocation is fair and reasonable, so a

double insurance can be avoided. Therefore, a balance

based on the new risk allocation can be ultimately

reached.

Banks may play important roles for the adoption of a new

system because they might require a well-drafted and

acceptable transport document as a security in the trade.

The banks' attitude could urge the carriers to revise

9 Wilson, Carriage of Goods by Sea p. 165.

320



their transport documents in order to solve the present

difficulties or confusion. Moreover, if those

international organisations (e.g. the BIMCO, the INSA and

the ICC) are willing to adopt the UN Convention 1980,

there will be less difficulty for the carriers to accept

it.

At present, multimodal transport carriers might not

voluntarily incorporate the UN Convention 1980 as a whole

into their contract. The carriers' liabilities under that

Convention are generally higher than those under the

conventions on a single mode of transport (e.g. the Hague-

Visby Rules). Even if the carriers are willing to adopt

the UN Convention 1980, they may face an objection from

their underwriters: no recovery can be granted to the

liability if the cargo had been carried on terms which

were less favourable to the carriers than the

underwriters' recommended standard terms of carriage,

unless a special agreement has been made. 1° Under these

circumstances, the carriers might have to pay a higher

premium for such an incorporation. Also, they might not be

able to obtain full indemnity from the pre-carriers or on-

10 E.g. Section 17 (D) (a) of the Rules of the United
Kingdom Mutual Steam Ship Assurance Association
(Bermuda) Limited (in force on February 20, 1991).
See also Reynardson, The Insurance of the Combined
Transit Operator' [1972] IL DIRITTO MARITTIMO 215 at
223.
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carriers whose liabilities might be determined by those

conventions on a single mode of transport.11

7.1.2 Change in contractual terms

7.1.2.1 Partial adoption approach

If a sudden change in the law is impractical at present,

it seems that a gradual change in the law by voluntary,

but partial, adoption of the UN Convention can offer a

possible solution to the difficulties. Such an approach

could avoid the difficulties as to the sudden increase of

the carriers' liabilities, which might be the most

objectionable factor for the carriers' adoption. The

carriers may choose to adopt certain provisions in the

Convention which might be less disagreeable in practice,

but are significantly important in providing solutions to

the present difficulties. For example, although the change

in the burden of proof may increase the carriers'

liabilities, it could settle some difficulties in

multimodal transport contracts because a reasonable and

fair arrangement of burden of proof can provide certainty

for mutual obligations and avoid unnecessary confusion.

In addition to the UN Convention 1980, for possible

solutions this chapter will also consider the UNCTAD/ICC

Rules for Multimodal Transport Documents 1991. Those Rules

11 Harrington, 'Legal Problems Arising from
Containerization and Intermodal Transport' [1982] 17
ETL 3 at 26.
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possess commercial flexibility and at present are more

acceptable to the carriers than the UN Convention 1980.12

They can be regarded as the result of the co-operation

between a government organisation (the UNCTAD) and a

commercial organisation (the ICC). The provisions

contained in the Rules can also be regarded as a

compromise between existing laws and the UN Convention

1980.

On the other hand, a gradual change in the law might

result in discrepancies of liabilities because different

carriers may adopt the UN Convention 1980 at their own

discretion. The possible solutions to such difficulties

are as follows:

(1) If the modification of transport documents is made

by certain international organisations, e.g. the BIMCO and

the ICC, and there is a common understanding from those

international organisations that the temporary solution

should eventually lead to the adoption of the ON

Convention 1980, then the extent of the discrepancies, if

any, may be reduced and uniformity may be achieved in the

future.

(2) Such discrepancies may be solved if the carriers

adopt certain uniform rules by an incorporation clause in

their transport documents, e.g.:

12 E.g. the FIATA has adopted the UNCTAD/ICC Rules for
Multimodal Transport Documents 1991 in its 1992
version of FBL.
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... subject to the UNCTAD/ICC Rules for
Multimodal Transport Documents 1991.

Under such a circumstance, even if the terms of the

transport documents contradict the Rules, or the suit is

brought in different countries, the provisions in the

UNCTAD/ICC Rules 1991 would provide some degree of

uniformity.

7.1.2.2 Modification of contractual terms

It may be contended that a change in the contractual terms

is not quite necessary because the carriers' liabilities

can still be determined fairly under the present system.

However, a set of clear and reasonable clauses may help to

provide sufficient evidence of contract, so that it can

reduce the possibility of litigation. It can also offer

protection to the carriers, their servants, agents and any

independent contractors if other criteria are satisfied.13

In fact, some difficulties in the present practice can be

solved by clear clauses in transport documents without

causing a substantial increase in the carriers'

liabilities (e.g. liberty clause and container clause), 14

and such solutions do not directly or indirectly relate to

the provisions in the UN Convention 1980. It seems

necessary for the carriers to review and revise the

contents of transport documents to some extent in order to

meet the aims of fairness and uniformity in determining

13 See Sections 2.1.2, 4.3.1 and 5.2.3 supra.

14 See Sections 7.3.1 and 7.3.5. infra.
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their liabilities and the requirements of multimodal

transport operations.

Moreover, English law has given its preferential

approaches to free contract and free market since 1980.15

It has been held that:

'Parties are free to agree to whatever exclusion
or modification of all types of obligations as
they please within the limits that the agreement
must retain the legal characteristics of a
contract; and must not offend against the
equitable rule against penalties... 116

Also, it is a matter of construction whether an exception

clause could be applied to situations when the carriers

commit a deviation or fundamental breach. 17 Therefore, at

present it seems feasible to solve the difficulties

arising from multimodal transport operations by modifying

the clauses in present transport documents. In spite of

this, the doctrine of freedom of contract should not be

over-emphasised in dealing with the disputes arising from

a multimodal transport contract. The relevant common law

rules and statutory provisions must be reserved as the

instrument of control against the abuse of freedom of

contract on the part of the carriers. Thus, it is

necessary to consider the impact of those rules and

provisions when modifying those clauses in transport

documents. Also, one cannot deny the necessity of

15 Atiyah, An Introduction to the Law of Contract p. 31;
see also Section 2.1.2.1 supra.

16 Per Lord Diplock in Photo Production v. Securicor
[1980] AC 827 at 850.

17 Ibid., at 848.
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uniformity in the laws relating to multimodal transport.

Therefore, the UN Convention 1980 is better incorporated

into transport documents to the degree and in the form

which could be acceptable both to the carriers and cargo

interests.

7.2 Liability Provisions

7.2.1 Network liability system

The network liability system has been widely used in

standard form multimodal transport documents, e.g. the

COMBIDOC. 18 There are two advantages in adopting the

network liability system:

1) The contracting carriers will be answerable for the

cargo claim during the whole contractual period, no matter

where the stage of loss or damage occurred.

2) The extent of the carriers' liabilities can be

determined by the prevailing legal system if tte stage ae

loss or damage is known. If that stage is unknown, the

carriers' liabilities will be determined by an overall

provision, under which the carriers' liabilities are not

necessarily as high as they would be in the UN Convention

1980.19

18 See Section 4.2.3 supra.

19 E.g. Clauses 10 and 11 of COMBIDOC and Clause 6 of P
& 0 Containers Bill.
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The liability system adopted by the UN Convention 1980 can

be regarded as a 'modified' network liability system,

which can provide the first part of the stated advantages,

but not the second part. That is, the limit of the

carriers' liability is determined by any mandatory law if

the stage of loss or damage can be localised and the limit

of liability provided by that law is higher than that

provided by the UN Convention 1980; otherwise the limit of

liability will be determined by the UN Convention.20

The adoption of a network liability system faces the

difficulties in proving the stage of loss or damage. For

example, the Hague or Hague-Visby Rules apply as mandatory

law only when the loss of, or damage to, the goods has

been proven to have occurred during the period of carriage

by sea. 21 Thus, it is for the claimant to prove the stage

of loss or damage in order to impose on the carrier

certain liabilities arising from that stage, e.g. the loss

caused by unseaworthiness of the ship under the Hague-

Visby Rules. However, the carriers are presumed to be the

best persons to prove the stage of the loss or damage. It

is often contended as unfair to impose on the claimant

such a burden of proof. The solutions suggested by this

20 See Articles 18 and 19, the UN Convention 1980. It is
noteworthy that the modified network liability
adopted by the UN Convention 1980 only exists in the
determination of the limit of liability. It does not
extend to regulate the exceptions (Article 16), where
the proof of stage of the occurrence is not required.

21 Article 1(b), the Hague or Hague-Visby Rules.
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chapter are still based on the network liability, but

designed to avoid the above difficulties.

7.2.2 Limit of liability

7.2.2.1 Burden of proof

In addition to the provisions of Articles 18 and 19 of the

UN Convention 1980, the possible solutions for the burden

of proof for determining the limit of liability are as

follows:

(1) If the major part of the transport is performed by

ocean carriage, it may be reasonable to provide that the

loss of, or damage to, the goods, or delay in delivery, is

presumed to have occurred during the period of ocean

carriage, and thus the Hague or Hague-Visby Rules shall

apply. E.g.:

The Hague-Visby Rules (or Hague Rules) 22 shall
apply to the determination of the limit of
liability notwithstanding that the loss, damage 
or delay might not have occurred at sea.23

The burden of proof in the above clause is clear and

simple. It can also provide the advantage of uniformity

because the Hague or Hague-Visby Rules have been widely

accepted. However, this proposition may be criticised as

contradicting the tendency of international legislation,

which usually imposes on carriers a higher limit of

22 The full name of the Rules can be shown in a
definition clause in the same document.

23 The emphases here and hereafter are the essential
part for the suggested clauses.
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liability than that provided by the Hague or Hague-Visby

Rules. 24 Also, the claimant is entitled to prove that the

loss or damage has occurred during inland carriage in

order to defeat the effect of the above clause.25

(2) The difficulties can also be solved by adopting a

modified network liability system. E.g.:

When the carrier is liable for the loss of, or
damage to, the goods, or delay in delivery, his
liability shall, in any event, 26 be limited to
xxx per package or other shipping unit or xxx
per kilogram weight of the goods lost or
damaged, whichever is the higher, unless the
stage of loss, damage or delay in delivery is
known so that the limit of liability will be
determined by mandatory laws at that stage.

The carrier is entitled to any statutory limit of

liability if he can prove that the loss or damage has

occurred during a particular stage. 27 The overall limits

of liability here must be higher than any mandatory law on

a single mode of transport in order to impose on the

carrier the burden of proving the stage of loss or damage,

24 For higher liability limitation in international
conventions, see Articles 18(1) and 18(4) of the UN
Convention 1980, Articles 6(1) and 6(2) of the
Hamburg Rules, Article 23(3) of the CMR, Article
40(2) of the COTIF/CIM and Article 4(5) of the Hague-
Visby Rules.

25 For higher limits of liability, see Article 23(3) of
the CMR, Article 40(2) of the COTIF/CIM; cf. Article
4(5) of the Hague-Visby Rules.

26 For the effect of in any event', see Section 3.3.2.3
supra.

27 Cf. Articles 18 and 19 of the UN Convention 1980,
under which the burden of proving the stage of loss
or damage rests on the claimant in order to impose on
the carrier a higher liability limitation (if any)
provided by the mandatory law of that stage.
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but they may not necessarily be as high as those provided

by the UN Convention 1980. 28 Thus, this proposition may be

more acceptable to carriers.

7.2.2.2 Consequential loss

It is usually difficult for the carrier to pre-estimate

the extent of a consequential loss. It is suggested that

such a loss be excluded or limited by contract and left to

be insured by the cargo owners themselves. E.g.:

Unless otherwise declared herein, 28 the carrier
shall in no circumstances be liable for any
indirect or consequential loss or damage
whatsoever arising.

Alternatively, the carrier can provide that:

Unless otherwise declared herein, the limit of
liability provided in this document shall apply
to the claim for any consequential loss or
damage other than the loss of, or damage to, the
goods."

7.2.2.3 Delay in delivery

The difficulties which exist in determining the carriers'

liabilities for delay in delivery are different from those

28 In principle, an acceptable limit of liability must
be at a sufficiently high level to encourage the
carrier to look after the cargo. However, the proper
amount of a limit of liability largely concerns the
policy consideration and the compromise between the
transport industry and cargo interests.

29 Such a declaration may result in higher freight
charges, which are probably higher than the increase
of insurance premium for that consequential loss.

30 Cf. Rule 6.5 of the UNCTAD/ICC Rules 1991.
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arising from the loss of, or damage to, the goods. 31 For a

solution, three factors need to be considered: the stage

of loss in delay, the notice of loss or damage, and a

constructive total loss after a sufficient delay. Based on

these, the following clauses are suggested:32

1) The carrier's liability for loss resulting
from delay in delivery shall, in any event, 33 be
limited to an amount equivalent to two and a
half times the freight 34 (not including extra
charges) 35 payable for the goods delayed, but
not exceeding the total freight payable under
the multimodal transport contract.36

2) No compensation shall be payable for loss
from delay in delivery unless notice has been
given in writing to the carrier within 60 
consecutive days after the day when the goods
were delivered to the consignee, or when... 37

31 See Section 3.1.2 supra.

32 Nevertheless, an indemnity clause providing the right
of contribution between the carriers seems not
necessary for a transport document which adopts a
network liability system: see Section 3.1.2.2 supra.

33 The phrase in any event' infers that the limit of
liability provided in this clause can apply to any
consequential loss or economic loss arising from
delay in delivery.

34 This limit of liability adopts the concept in Article
18(4) of the UN Convention 1980.

35 I.e. it does not include the charges, such as the
storage charge and the demurrage charge for
containers.

36 Under this clause the proof of the stage where the
delay occurred is not required, even if the delay has
occurred during several stages of transport; see also
Section 3.1.2.2 supra.

37 This clause adopts the concept in Article 24(5) of
the UN Convention 1980. However, '60 consecutive
days' might be opposed by the carrier who would need
a shorter period of notice in order to have recourse
to his agents or independent contractors.
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3) If the goods have not been delivered within
90 consecutive days following the date when the
goods should be delivered according to the
circumstances of the case, the claimant may
treat the goods as lost.38

7.2.2.4 Loss of right to limit liability

Article 4(5) (e) of the Hague or Hague-Visby Rules

provides that:

'Neither the carrier nor the ship shall be
entitled to the benefit of the limitation of
liability provided for in this paragraph if it
is proved that the damage resulted from an act
or omission of the carrier done with intent to
cause damage, or recklessly and with knowledge
that damage would probably result.'

It has been suggested that the carrier' in the above

provision only includes certain high ranking officials in

the company and does not include other servants or the

carrier's agents. 39 If such an interpretation is true, its

scope of protection provided to cargo owners is very

limited. Also, it would be difficult for the cargo owners

to distinguish the act or omission which is made by the

high ranking officials from that made by the other

employees in the company. The solution to this issue shall

lie in the modification of the present law. Such an issue

has not been dealt with in Article 21 of the UN Convention

38 Although a reasonable time for treating a delay in
delivery amounting to a total loss can be inferred at
common law (see Section 3.1.2.3 supra), a fixed date
by contract is preferable. Thus this clause adopts
the concept in Article 16(3) of the UN Convention
1980.

39 Mocatta, etc. Scrutton on Charterparties and Bills of 
Lading p. 456; see also Section 4.4.2.2 supra.
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1980. Nevertheless, for the purposes of fairness the

following clause is suggested:

The carrier shall not be entitled to the benefit
of the limit of liability provided for in this
document, if it is proven that the loss, damage
or delay in delivery resulted from an act or
omission of the carrier, his servants or agents,
with intent to cause such loss, damage or delay
in delivery, or recklessly and with knowledge
that such loss, damage or delay would probably
result.

7.2.3 Exceptions

The risk arising from the change of exceptions might be

more difficult to pre-estimate than that from the change

of the limit of liability. Thus, the solutions for these

two issues need to be discussed separately, and the

carriers may adopt the individual solution for these two

issues.

7.2.3.1 Possible solutions

Under the present situations, the objection of adopting a

new system of exceptions might come mainly from the

transport industry, which is responsible for drawing up

the terms and conditions of transport documents; whereas

the individual cargo owner is usually in a take-it-or-

leave-it position. In addition to those provisions in

Articles 16(1) and 17 of the UN Convention 1980, three

alternative solutions can be adopted, i.e.:
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(1) If a sea/land multimodal transport contract is

performed mainly by carriage at sea, it might be

reasonable to allow that the exceptions provided in the

Hague or Hague-Visby Rules are mutatis mutandis applicable

to the whole contractual period, unless the stage of loss,

damage or delay is proven to have occurred during inland

transport. E.g.:

The contract evidenced by this document is
deemed to be a contract as defined in Article
1(b) of the Hague-Visby Rules (or the Hague
Rules). The Hague-Visby Rules (or the Hague
Rules) shall mutatis mutandis apply to any claim
or dispute arising from this document, unless 
the stage of loss of, or damage to, the goods, 
or delay in delivery, is known to have occurred
during a stage other than the sea leg of
carriage, so that the mandatory laws of that 
stage shall apply.

However, the tendency of international legislation seems

to impose on the carriers a higher level of liability. The

application of the wide scope of exceptions provided by

Article 4(2) of the Hague or Hague-Visby Rules to the

whole contract, including inland carriage, may be opposed

by the cargo interests.

(2) Alternatively, a solution based on a modified

network liability system can be suggested. E.g.:

Unless the stage where the loss of. or damage 
to, the goods. or delay in delivery, is known to
have occurred at a particular stage and the 
mandatory laws of that stage shall apply, the
carrier is not liable for any loss of, or damage
to, the goods, or delay in delivery, which was
caused by (a) a strike, lockout, stoppage or
restraint of labour, the consequences of which
the carrier could not avoid by the exercise of
reasonable diligence; (b) any cause or event
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which the carrier could not avoid and the
consequences of which he could not prevent by
the exercise of due diligence; (c) ...

The burden of proving the stage of loss, damage or delay

rests on the carrier if he alleges any other exception

according to the mandatory law of that stage. Therefore,

the scope of applicable exceptions when that stage is

unknown should be narrower than any mandatory law on a

single mode of transport."

(3) Based on the UN Convention 1980 (but the scope of

exceptions is wider than that provided by the Convention)

another solution can be suggested as follows:

(1) The carrier shall be liable for loss of,
or damage to, the goods, or delay in delivery,
if the occurrence of such took place while the
goods were in the custody of the carrier, his
servants or agents, unless the carrier can prove
that he, his servants or agents or any other
persons acting on his behalf have taken all
measures that could reasonably be required to 
avoid the occurrence and its consequences.41

(2) Notwithstanding the exceptions provided in
paragraph (1), the carrier shall not be
responsible for any loss of, or damage to, the
goods, or delay in delivery, which occurred
during carriage by sea and has been caused by:
(a) act, neglect, or default of the master,
mariner, pilot or the servants of the carrier in
the navigation or in the management of the ship;
(b) fire, unless caused by the actual fault or
privity of the carrier.

40 For an example of such a narrower scope of
exceptions, see Rule 12 of the ICC Uniform Rules 1975
or Clause 10(5) of COMBIDOC; for further discussion
see Section 7.2.3.2 infra.

41 For the effect of this phrase, see Section 7.2.3.2
infra.

,

335



There are two sources of exceptions in the above clauses:

(1) The carrier can release his liability if he can prove

that he, or any person acting on his behalf, has taken all

measures that could reasonably be required to avoid the

occurrence and its consequences. 42 (2) The carrier is

entitled to certain defences under certain circumstances,

i.e. Articles 4(2) (a) and 4(2) (b) of the Hague or Hague-

Visby Rules if the loss or damage has been proven to have

occurred during ocean carriage. 43 This proposition would

be more capable of meeting the aims of the UN Convention

1980, but might be more difficult to be accepted by the

carrier than the other two propositions suggested in this

section.

The difficulties of its acceptance may lie in the first

clause: i.e. the carrier must prove that he has taken all

measures that could reasonably be required to avoid the

occurrence and its consequences' in order to release his

liability. An alternative clause can be suggested for the

first clause. I.e.:

The carrier shall be liable for ... unless the
carrier can prove that no fault or neglect of
his own, his servants or agents or any other
person acting within the scope of his employment

42 Cf. Article 16(1) of the UN Convention 1980. For the
order and extent of burden of proof, see Section 4.4.
supra.

43 These two exceptions are notable and have been
adopted by maritime practice over the years because
of the unpredictable nature of maritime adventure.
The carriers may still need to exclude such risks
because of their unpredictability.
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has caused or contributed to the loss, damage or
delay in delivery .44

Under this clause, in order to release his liability the

carrier must prove: (1) the cause of the loss, damage or

delay in delivery and (2) that such a cause cannot be

attributed to a fault or neglect of his own, his servants

or agents, etc. Such a clause might be more acceptable

than that based on Article 16(1) of the UN Convention 1980

because the scope of 'no fault or neglect... has caused or

attributed to the loss, damage or delay in delivery' seems

to be narrower than that of - all measures that could

reasonably be required to avoid the occurrence and its

consequences'.

7.2.3.2 Proper scope of exceptions

There is a dilemma in determining the proper scope of

exceptions: a transport document with a wide scope of

exceptions may be less acceptable to the cargo interests,

but a narrower scope of exceptions may face objection from

the transport industry and their underwriters. A

compromise in the scope of exceptions, which allows the

carrier to exclude the liabilities for certain risks which

are less predictable, might be an acceptable solution to

this dilemma. Moreover, the difficulties relating to the

change of exceptions are not just because of the narrower

scope of exceptions which are available to the carriers.

It also faces the uncertainty in construing the meaning of

44 See Rule 5.1 of the UNCTAD/ICC Rules 1991.
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the new terms used by a new system; 45 whereas the terms

used by the law on a single mode of transport (e.g. the

Hague or Hague-Visby Rules) have been tested by many

judicial precedents so that their meanings are clearer and

more familiar to the parties. The meaning of those new

terms might have to be left to interpretation from

judicial decisions in the future.

All measures that could reasonably-be required to avoid

the occurrence and its consequences'

This phrase exists in the Hamburg Rules and the UN

Convention 1980. 46 It is intended to be a simple and

comprehensive test of liability based on fault: that is,

whether the carrier is liable for the breach of duty

during the whole contractual period, e.g. the duty to

provide a seaworthy ship, the duty to take care of goods

and the duty not to deviate from the agreed route. 47 Such

a test might be less clear than those provisions existing

in the present laws. For example, under the Hague or

Hague-Visby Rules, the carrier is bound 'before and at the

beginning of the voyage to exercise due diligence' to make

the ship seaworthy. Also, the carrier shall deal 'properly

45 E.g. the terms all measures that could reasonably be
required' provided in Article 16(1) and 'diligent
multimodal transport operator' provided in Article
16(2) of the UN Convention 1980.

46 Article 5(1) of the Hamburg Rules and Article 16(1)
of the UN Convention 1980.

47 Wilson, 'Basic Carrier Liability and the Right of
Limitation' in The Hamburg Rules on the Carriage of 
Goods by Sea ed. by Mankabady. p. 137 at pp. 140-141.
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and carefully' with the goods while they are in his

custody. 48 Moreover, Article 4(4) of the Rules provides

the qualification for a reasonable deviation. All these

issues are dealt with in the UN Convention 1980 only by a

test: that is, whether or not the carrier, his servants or

agents or any other person acting on his behalf has taken

all measures that could reasonably be required to avoid

the occurrence and its consequences'.

The phrase all measures that could reasonably be

required' would not just infer that the carrier must

exercise due diligence before and at the beginning of a

voyage to make the ship seaworthy, or properly and

carefully deal with the goods. To release his liability,

the carrier must prove that there was no fault on the part

of himself, his servants, agents and any person acting

within the scope of his employment in taking all measures

to prevent the loss or damage, etc. 49 The carrier's

liability resulting from the use of such a phrase, though

awaiting judicial confirmation, appears more onerous than

that in prevailing laws. Such a test could be difficult

for the carrier to accept at present. Therefore, the third

alternative solution suggested in Section 7.2.3.1 contains

48 Articles 3(1) and 3(2), the Hague or Hague-Visby
Rules: see Sections 3.2.1 and 3.2.2 supra. Also, the
obligations provided in Article 3(2) are subject to
exceptions provided in Article 4.

49 LUddeke and Johnson, A Guide to the Hamburg Rules p.
10.

339



a second source of exceptions in order to make that

solution more acceptable to the carrier.

Other exceptions

Apart from two notable exceptions stated in Section

7.2.3.1, 50 Rule 12 of the ICC Uniform Rules 1975 provides

a list of defences for the situations when the stage of

loss or damage is unknown. Some defences in this list have

their common law origins. 51 Also, some of them can be

absorbed by other clauses in the same transport

document. 52 Thus, the carrier may not really need to

incorporate them into an exception clause. In spite of

this, there are two exceptions which may be significant in

the determination of the carrier's liability and may need

to be excluded by the exception clause, 53 i.e. 'strike,

lockout, stoppage or restraint of labour, the consequences

of which the CTO could not avoid by the exercise of

reasonable diligence' and any cause or event which the

CTO could not avoid and the consequences of which he could

50 I.e. Articles 4(2) (a) and 4(2) (b) of the Hague-
Visby Rules.

51 E.g. 'an act or omission of the consignor or
consignee... ' and 'inherent vice of the goods': see
Section 4.2.1 supra.

52 E.g. 'insufficiency or defective condition of the
packing or marks' and 'handling, loading, stowage or
unloading of the goods by the consignor or the
consignee... ' can be incorporated into the cargo
description clause or the shipper's/merchant's
responsibility clause.

53 See the second alternative suggested by Section
7.2.3.1 supra.
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not prevent by the exercise of due diligence' 5h1

Nevertheless, these two exceptions may be incorporated

only into the second alternative, but not the third

alternative, in order to avoid ambiguity. 55 The phrase

the exercise of reasonable diligence' might conflict with

the phrase 'all measures that could reasonably required'.

The latter requires not just the exercise of reasonable

diligence.

Surely, the carrier is free to include any other

exceptions, e.g. perils of the sea, in the list of

defences (when the stage of occurrence is unknown) in the

clauses as suggested in Section 7.2.3.1. However, if the

carrier exercises such a freedom at his discretion, it is

likely to obstruct the efforts of the reform because it

would result in discrepancies and render the document less

acceptable to the cargo interests. The scope of exceptions

is better limited to that stated in Section 7.2.3.1,

unless it has been agreed by an international organisation

that a particular exception should be excluded because the

risk in relation to it is unpredictable, etc.

Moreover, based on the rule of construction approach set

up by Photo Production v. Securicor 56 the carrier is able

to apply contractual exceptions or limits of liability

54 Rules 12(e) and 12(f) of the ICC Uniform Rules 1975.

55 For the effect of an ambiguous clause, see Sections
2.1.2.2 and 4.3.1 supra.

56 Supra fn. 16.
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after a deviation or fundamental breach. 57 However, such a

right is better not to extend to certain acts, e.g. wilful

misconduct, so as to render the transport document less

acceptable. 58

7.2.4 Occurrence happens during several stages

It is debatable which law should apply when the loss of

or damage to, the goods, or delay in delivery, has

occurred during several stages of transport. Such a

confusion can be solved by an express clause, e.g.:

The loss of, or damage to, the goods, or delay
in delivery of the goods shall be regarded to 
have occurred solely during the first stage of 
occurrence. and the law of that stage shall 
apply, no matter whether that loss, damage or
delay has also occurred or been aggravated in
the subsequent stages.59

Under such a clause, the carriers or claimants need not

prove the apportionment of loss at each stage in order to

determine whether or not the carriers are liable for that

loss at an individual stage."

57 See Section 3.3.2.3 supra.

58 See Article 4(5) (e) of the Hague or Hague-Visby
Rules and Section 7.2.2.4 supra.

59 Alternatively, this clause can be provided: 'Except 
that the apportionment of loss or damage in each
stage is known, the loss of, or damage to, the goods,
or delay in delivery of the goods shall be regarded
to have...

60 Cf. Rule 13 of the ICC Uniform Rules 1975 and Rule 6
of the UNCTAD/ICC Rules 1991, which do not expressly
deal with such an issue.
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7.3 Obligation Provisions

7.3.1 Liberty clause

To give a carrier a wide scope of freedom in arranging a

multimodal transport contract need not necessarily cause

inconvenience to cargo owners. What the cargo owners are

concerned with might rest mainly on the carrier's

undertaking to perform, or to procure the performance of,

the contract. If the cargo owners require the goods to be

carried to a destination in a specific method of

transport, they must make such an intention clear in the

contract. In practice, the carrier may prefer to provide a

liberty clause which is flexible and wide enough to cover

the contingent circumstances. E.g.:

The carrier is entitled to perform the transport
in any reasonable manner and by any reasonable
means, methods and routes, no matter whether
this document has indicated the intended journey
routes, modes of transport and places of 
transshipment 61

Even so, the above clause can give the carrier the right

to arrange another route or mode of transport only when

that route or mode is provided merely by general words.

For example, the phrase: the goods are to be carried from

A to B via C' may not prevent the carrier from arranging

an alternative route of inland carriage (from C to B) if

that arrangement is reasonable. Also, the effect of the

above suggested clause is subject to certain common law

61 Alternatively, the phrase no matter whether' can be
replaced by 'unless' in order to limit the carrier's
liberty to some extent.
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rules. 62 For example, the carrier's liberty in choosing

the mode of transport must depend on the construction of

the whole contract, 63 or whether the contract still

retains its legal characteristics, 64 or whether there is a

clear statement on the face page of the document, or by

oral agreement.

It may be asked why the carrier should keep such a clause

with very wide scope of liberty which may be null or void

under applicable laws. In fact, the carrier may feel

comfortable with such a clause and is loath to give it up.

Such a clause could at least protect the carrier from

committing a deviation if the departure from the agreed

route, which is stated on the face page of the transport

document, is allowed by the other clauses in the document,

e.g. a hindrance clause.65

7.3.2 Deck stowage

The deck stowage for containerised cargo is less debatable

in the present practice because such a deck stowage can be

62 See Section 3.3.1 supra.

63 There might be other clauses in the document
providing the mode of performance, e.g. optional
stowage/deck cargo clause, transshipment clause and
hindrance clause. All these clauses, together with
the surrounding circumstances, must be construed as a
whole for the real intention of the parties: see
Section 3.3 supra.

64 Photo Production v. Securicor Transport supra fn. 16
at 850 per Lord Diplock.

65 Ibid.; see also Section 3.2.3.1 supra.
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regarded as a custom of trade." However, for the purposes

of certainty, an express term is preferable. E.g.:

Goods which are packed in containers may be
carried on deck without notice to the merchant.

Moreover, the carrier may need to exclude the liability

for the carriage of particular goods which must be stowed

on deck because of their long heavy lift or dangerous

nature, etc. E.g.:

The Hague-Visby Rules (or Hague Rules) shall not
apply to, and the carrier shall be under no
liability whatsoever for, loss, damage or delay,
however arising, from the carriage of the goods,
which are stated on the face hereof as being
carried on deck and are so carried.67

If the cargo owners do not want to be bound by such a

clause, they have to avoid an on deck' statement on the

transport document.

7.3.3 Hindrance clause

A 'hindrance clause' not only imposes on the carrier the

duty to use reasonable endeavours to complete the

transport, but also gives him the right to incur any costs

or expenses, or to abandon the journey if justifiable."

There might be confusion in respect of the extent which

the carrier must undertake to look after the goods after

66 See Section 3.3.2.2 supra.

67 The words 'whatsoever' and 'however' in this clause
are wide enough to exclude any liability for loss,
damage or delay, which is caused by the carrier's
negligence: see Section 4.3.2.1 supra.

68 E .g. Clause 8 of COMBIDOC and Clause 18 of P & 0
Containers Bill.
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the journey is abandoned or the contract is frustrated by

a supervening event, e.g. a prolonged strike. 69 In most

cases, the carrier is in the best position to adopt

reasonable means to preserve the goods during the trouble,

or to arrange an on-carriage after the causes of hindrance

have been removed. Therefore, the following clauses are

suggested:

(1) ... the carrier is entitled to arrange any
storage, handling and other services at the
place where the hindrance has occurred on behalf 
of the merchant at the merchant's risk and
expenses."

(2) If the hindrance or supervening event
which frustrated the adventure has been removed,
the carrier shall complete the carriage, if.
possible, subject to terms and conditions
provided in this document, and the payment of
additional freight charges according to an
agreement with the merchant.71

7.3.4 Sub-contracting

The main difficulties in respect of sub-contracting in a

multimodal transport contract are: (1) whether the shipper

has consented to a particular sub-contracting; (2) whether

that independent contractor is entitled to the defences

and limit of liability provided either in a transport

69 For the effect of frustration, see Section 3.2.3
supra.

70 For the carrier's liability during an involuntary
bailment period, see Section 7.3.6.4 infra.

71 Thus, if such an arrangement is impossible in
practice or the merchant refuses to pay those
additional freight and any other charges, the carrier
may reject doing so.
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document, or in the tariff of the carrier or that

independent contractor himself. For the solutions to these

difficulties, the following clauses are suggested:72

(1) The carrier shall be entitled to sub-
contract on any terms 73 the whole or any part of
the carriage, loading, unloading, storing, 
warehousing, handling and any other duties 
whatsoever undertaken by the carrier in relation
to the goods.

(2) The defences and limit of liability
provided for in this document shall apply to any
action against the carrier for loss of, or
damage to, the goods, or delay in delivery,
whether the action be founded in contract or in
tort. If an action for loss or damage to the
goods is brought against the carrier's servants, 
agents or any independent contractors, 74 such
persons shall be entitled to avail themselves of
the defences and limit of liability which the
carrier is entitled to invoke under this
document .5

(3) The expression 'independent contractors'
in this document shall include stevedores, 
inland carriers, ocean carriers, terminal 
operators and any other persons who are directly

72 The following clauses do not deal with consideration
moving from the independent contractor because such
an issue is better governed by law: see Law
Commission Consultation Paper No. 121 para. 4.4 (v)
and Section 5.2.3.1 supra.

73 The phrase on any terms' is essential in order to
bind the cargo owner with the terms in a sub-
contract, or the tariff of an independent contractor:
see The Pioneer Container [1994] 2 All ER 250 at 265
per Lord Goff and Section 5.2.3.2 supra.

74 See London Drugs v. Kuehne & Nagel (1993) 97 DLR
(4th) 261 and Section 5.2.3.1 supra; cf. Adler v. 
Dickson [1955] 1 QB 158.

75 Cf. Clause 4(2) of P & 0 Containers Bill, which
provides that those persons 'shall have the benefit
of every exemption, limitation, condition and liberty
herein contained...
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or indirectly employed by the carrier for
performing the contract, and their respective 
servants and agents. 76 When entering into this 
contract, the carrier does so not only on his 
own behalf but also as agent for the above 
persons . 77

7.3.5 Container transport

The relevant laws governing container transport are not

clear enough in some respects. 78 The carrier may need the

following clauses to clarify the relevant obligations:

(1) FCL shipment.

The carrier shall not be responsible for the
safe and proper stowage of goods in a container
if that container is packed by the shipper or
shipper's agent, who shall properly seal that
container. If the original seal is intact at
delivery, the carrier shall not be liable for
any shortage, or damage due to bad packing. The
shipper, consignee and holder or owner of the
goods agree to indemnify the carrier for any
loss, damage or injury, including fines,
penalties, and any other expenses resulting from
their packing. unpacking, inland haulage or any
other operations of that container.79

76 These phrases are for a wide range of application of
Himalaya clause to the above persons, see The 
Eurymedon rule in Section 5.2.3.1 supra.

77 This sentence is to create an agency to satisfy the
criteria set up by Lord Reid in his obiter in
Scruttons v. Midland Silicones [1962] AC 446 at 447;
see Section 5.2.3.1 supra.

78 See Sections 2.2.1.3 and 3.2.2.2 supra.

79 This clause would allow the carrier or any person
acting on his behalf to have recourse to the merchant
in respect of any liability for any loss, damage or
expenses during the period of transit or storage
which occurred because of the merchant's fault.

348



The shipper or shipper's agent shall carefully
inspect and clean the container before packing
it. Acceptance and packing of that container
shall be prima facie evidence that the container
supplied by the carrier was sound, clean and
suitable for use and shall relieve the carrier
of responsibility for any loss, damage or injury
resulting from the condition of that
container."

(2) The right to use general purpose containers.

The merchant accepts that the carriage may
properly be undertaken in a general purpose
container. A ventilated or refrigerated or any
other special purpose container will not be used
unless specially provided. The acceptance of 
booking of particular goods shall not infer that 
the carrier agrees to use a special purpose 
container for carriage of such goods.81

(3) The safety of containers.

The carrier shall not be responsible for the
defective condition of the container if he has 
exercised due diligence to make it fit for the 
purposes of carriage of goods and that defective
condition cannot be detected by apparent 
inspection at the time when he releases the
container to the shipper or shipper's agent, or
when he accepts it from the shipper or shipper's

80 The phrase 'prima facie evidence' may give the
shipper a right to prove to the contrary, e.g. those
structural defects which could not be detected by
apparent inspection.

81 Some goods by their nature may need to be packed into
a ventilated or open-top container to avoid moisture,
etc. Though the carrier may be able to allege the
exception of inherent vice, an express clause to
exclude such a liability is preferable.
Alternatively, the consignor's obligation in
declaring the particulars and nature of the goods can
be incorporated into a shipper's/merchant's
responsibility clause; see also Article 12 of the UN
Convention 1980.
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agent, or when he loads it on to any inland
vehicle or ship for carriage.82

7.3.6 Delivery

The carrier's obligations in making a right delivery can

be defined by applicable laws and usage of trade.83

Nevertheless, it is preferable to clarify such obligations

by the following clauses:

(1) Right place.

If no 'Place of Delivery' is named on the face
hereof, the carrier shall be at liberty to
discharge the goods at the Port of Discharge or
onto any wharf, place or container terminal.84
The merchant shall take delivery of the goods
upon discharge or within a specific time 
according to the applicable tariff of the
carrier or any person acting on his behalf,85

82 This clause intends to release the carriers from an
absolute liability for loss or damage relating to the
cargoworthiness of the container. For the safety of
containers, see Sections 2.2.1.3 and 3.2.2.2 supra.

83 See also Section 3.4.1 supra.

84 By this phrase, the goods can be kept at a terminal
nearby a discharge port for final delivery. To
determine the proper place of delivery, it is also
necessary to consider the effect of other clauses in
the document, e.g. a liberty clause which may allow
the carrier to store the goods at a warehouse.

85 However, a reasonable time must be allowed for the
consignee to take delivery if no such a specific time
has been provided: see Section 3.5.1.1 supra. In
practice, the period allowed for taking delivery
might be provided by an arrival notice. However, the
use of the above phrase could avoid the difficulties
if such an arrival notice is not issued to the
endorsee or consignee who is not a notify party
stated on the face page of the document.
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whether or not a notice of arrival has been
given."

If a 'Place of Delivery' is named on the face
hereof, the merchant shall take delivery of the
goods at the terminal, within the time, provided
either by a notice of arrival or by the
applicable tariff of the carrier or any person
acting on his behalf. The carrier shall not 
undertake the responsibility to deliver the 
goods to the merchant's premises unless it is 
specially provided or no proper terminal is 
available at the place of delivery.87

(2) Right person. The carrier's obligations to deliver

the goods to the right person is closely related to

whether or not the document is negotiable.

Where this document is issued in a negotiable 
form (to order or to a named consignee), 88 the
carrier shall be discharged from his obligation
to deliver the goods when he or any person
acting on his behalf has bona fide delivered the

86 For the safety's sake, the carrier may further
provide that: 'Failure to give such notification
shall not involve the carrier in any liability nor
relieve the merchant any obligation hereunder.'

87 Not all goods to be delivered at an inland point are
on a home-delivery basis. By this clause the carrier
may deliver the goods to the consignee's premises
according to an agreement or the fact that there is
no suitable terminal at the destination.

88 In some civil law countries a straight bill of lading
is transferrable. Though under English law the
straight bill of lading can only be transferred from
the shipper to the consignee and no further transfer
is allowed, the production of the original straight
bill is still required at the time of delivery. See
Section 2.4.4.2 supra. Cf. Article 6(1) of the UN
Convention 1980.
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goods against surrender of one of the original 
documents 89

Where this document is issued in a non-
negotiable form," the carrier shall be
discharged from such an obligation when he has
bona fide delivered the goods to the consignee
named in this document or to such other person
as he may be irrevocably instructed upon proof 
of his identity.

Furthermore, the carrier may need a clause to clarify his

liability if local bye-laws prevent him from giving a

door-to-door service, or require him to hand over goods to

a warehouse controlled or nominated by local

authorities. 91 E.g.:

The carrier shall discharge his obligation to
deliver the goods when he has handed over the
goods without the surrender of the bill of 
lading to an authority or other third party to
whom, pursuant to law or regulations applicable
at the place of delivery, the goods must be
handed over.

This clause adopts the concept in Article 14(2) (b) of the

UN Convention 1980, although the Convention is silent as

to the production of the bill of lading. Based on the

89 The endorsement from the holder of a negotiable
document may be required, but may not be definitely
demanded because the carrier may find it difficult in
practice to check the authenticity of that
endorsement. Thus, this clause does not require such
an endorsement and leave it to be governed by the
relevant laws: e.g. Glyn Mills v. East & West India 
Dock (1882) 7 App. Cas. 591. Cf. Articles 6(1) and
6(2) of the UN Convention 1980, which require that a
negotiable document shall be 'duly endorsed where
necessary' upon the presentation for taking delivery
of the goods.

90 I.e. there is a 'non-negotiable' statement on the
face page of the document.

91 See Section 3.5.1.2 supra.
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decision in Photo Production v. Securicor 92 it seems that

the carrier can use an express term to exclude the

liability arising from the release of goods, even without

the production of bill of lading, because the carrier is

forced to do so and the goods are no longer under his

control .93

It is often open to argument whether or not the carrier is

entitled to warehouse or dispose of the goods during the

period of involuntary bailment. 94 For the purposes of

certainty, the following clause is suggested:

If the goods have not been taken delivery of by
the merchant within a reasonable time after the
carrier has called upon him to take such
delivery, the carrier or a person acting on his
behalf shall be at liberty to place the goods in
safe custody on behalf of the merchant at the 
merchant's risk and expenses, 95 or dispose of
the goods according to the contract, the law or
the usage of trade at the place of delivery.%

92 Supra fn. 16.
93 See Section 3.3.2.2 supra.
94 See Section 3.5.3 supra.
95 The words on behalf of the merchant' will also infer

that the carrier is obliged to exercise reasonable
care for the merchant's interest while doing so: see
Section 4.3.2.1 supra.

96 However, the mere fact of the merchant's failure in
taking delivery of the goods within that reasonable
time may not give the carrier such a right: see
Section 3.5.3 supra.

353



For the conduct of agency by necessity during the period

of involuntary bailment, the carrier can further provide

that:97

If it appears at any time that the goods cannot
safely or properly be carried or carried
further, the carrier may give notice to the
merchant and follow the merchant's instruction,
or, if the merchant's instruction is 
unobtainable, 98 take any measures, and/or unpack
the goods if packed in containers, and/or
abandon the carriage, and/or store them ashore
or afloat, at any place. The abandonment or
storage shall be deemed to constitute a right 
delivery. The merchant shall indemnify the
carrier against any additional expenses so
incurred.

7.4 Cargo Claims

7.4.1 Law and jurisdiction

A floating choice of law can be avoided by adopting a

legal system as the governing law of contract with an

option, which allows the claimant to sue at another place

so as to apply another law. Such an option will only

amount to a variation of chosen law and thus is allowed

under present English law. 99 E.g.:

97 Alternatively, such a clause may be incorporated into
a hindrance clause: see Section 7.3.3 supra.

98 Only if the communication is impossible or the
instruction is unobtainable, then the carrier can
dispose of the goods for the merchant's interest: see
Sections 3.5.3 and 5.1.3.3 supra.

99 See Section 6.4.4.1 supra.
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(1) Any claim or dispute arising under this
document shall be determined by the courts, in
accordance with the law, at the place where the
carrier has his principal place of business or,
in the absence thereof, the habitual residence
of the defendant, 100 or at the option of the 
claimant at the place where the goods were taken
in charge by the carrier or his agent or at the
place designated for delivery. 101

(2) No judicial proceedings relating to
multimodal transport under this document may be
instituted in a place not specified in paragraph
(1) of this clause.102

To choose the carrier's principal place of business as the

forum might be regarded as bona fide, Or just an

proper.'" Also, for an efficient enforcement of

judgement, the jurisdiction had better be brought at a

place where the carrier has his principal place of

business (for action in rem), or where the carrier has his

habitual residence (for action in personam).

100 For the purposes of certainty, the document had
better contain the carrier's name and principal place
of business: see Article 8(1) (c) of the UN
Convention 1980. Alternatively, the phrase 'shall
be... the defendant' in this clause can be replaced
by 'shall be governed by English law and determined
by the High Court of Justice in London to the
exclusion of the jurisdiction of the courts of any
other country' if the carrier's principal place of
business is located in the UK; see Section 6.4.1
supra.

101 For the lex loci solutionis, see Section 6.6.3 supra.

102 This provision is necessary for avoiding uncertainty
arising from the circumstances when the claimant
chooses to sue at any other place: see Article 26(2)
of the UN Convention 1980. It might also prevent the
claimant from arresting the ship at any other place
which is not the carrier's principal place of
business, so that the judgment cannot be efficiently
enforced there.

103 See Sections 6.3.2.2 and 6.3.2.3 supra.
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7.4.2 Time bar

Basically, the time bar provided by the law governing each

single mode of transport is one year, but discrepancies

exist in exceptional situations. 1" Also, the rules for

regulating the time when the period of limitation shall

start to run are different in the laws of different

stages.'" There exist difficulties in applying different

rules for time bar in an action arising from multimodal

transport. Two alternatives can be suggested:

(1) If the stage of loss or damage is unknown, the time

bar shall be determined by contract. E.g.:

Except that the stage of loss, damage or delay
is known to have occurred during a particular 
stage, then the limitation of action provided by
the mandatory law of that stage applies, the
carrier shall be discharged of all liability
under this document unless suit is brought
within one year (or nine months) 106after:
(1) the delivery of the goods; or (2) the date

104 E.g. Article 3(6) bis of the Hague-Visby Rules
provides a three-month allowance for a contracting
carrier to bring an action against his sub-contractor
after the expiration of time bar; Article 32(1) of
the CMR provides a three-year period for the action
against a wilful misconduct; and Article 58(1) of the
COTIF/CIM provide a two-year period for the action
against a wilful misconduct, fraud, etc.

105 See Section 5.3.2.2 supra.

106 There is a tendency to provide a shorter time bar in
multimodal transport (e.g. nine months) because the
carrier may need to have recourse to his agents or
independent contractors, of which the time bar
remains one year according to the law on the
respective stage of single mode of transport: see
Rule 10 of UNCTAD/ICC Rules 1991, Clause 4 of
COMBIDOC and Clause 6(5) of the P & 0 Containers
Bill. Cf. Article 25(1) of the UN Convention 1980.
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when the goods should be delivered; or (3) the
date when this contract gives the party entitled
to receive delivery the right to treat the goods
as lost.

(2) It might be suggested that the time bar for an

action arising from a multimodal transport contract should

not vary because of the stage of loss, damage or delay.

E.g.:

The carrier shall be discharged of all
liabilities under this document unless suit is
brought within one year (or nine months) after:
(1) the delivery of the goods; (2) ...

Even so, the claimant may still be entitled to prove the

stage of loss, damage or delay in order to have a longer

time bar, e.g. a three-year period for an action against

the carrier's wilful misconduct in accordance with Article

32(1) of the CMR.

7.5 Other Provisions

7.5.1 Formation of contract

There might be a liberty clause in a booking note, under

which the carrier may reject to ship a portion or the

whole of the goods. 1" However, it may be contended that

the carrier need not reserve such a right without having a

lawful reason, e.g. a strike at the loading port, the

insufficient packing of the goods or the undeclared nature

of dangerous goods. Thus, an alternative clause can be

suggested, e.g.:

107 See Section 2.1.1.2 supra.
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... the carrier may ship the goods in part or
upon a prior or subsequent vessel, or reject to
ship a portion or the whole of the goods if.
there shall be any forced interruption or other
lawful reasons.

7.5.2 Dangerous goods

In order to clarify the obligations and liabilities in

respect of the carriage of dangerous goods, the following

clauses may be incorporated into a booking note and

transport document:

(1) Where the consignor hands over dangerous
goods to the carrier or any person acting on his
behalf, the consignor shall inform of the
dangerous nature of the goods and, if necessary,
the precautions to be taken.

(2) The consignor shall mark or label
dangerous goods and stow the goods (if an FCL
shipment) in a manner in compliance with all 
laws or regulations which may be applicable 
during the carriage. 108

In many instances, the transport documents may further

provide that the carrier may dispose of the goods without

any liability and the consignor must remedy the carrier

for any extra costs, expenses or losses resulting from the

carriage of such goods, whether or not the consignor has

declared the nature of the goods in advance." 9 However,

if the carrier has accepted the goods for carriage

108 E.g. the Road Traffic (Carriage of Dangerous
Substances in Package, etc.) Regulations 1986, the
Road Traffic (Carriage of Explosives) Regulations
1989 and the Merchant Shipping (Dangerous Goods and
Marine Pollutants) Regulations 1990 (especially,
Regulation 8).

1" E.g. Clause 19 of P & 0 Containers Bill.
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together with a declaration of their dangerous nature, the

carrier, his servants or agents must undertake reasonable

care in dealing with those goods. Under such

circumstances, the consignor may not be liable for the

costs, expenses or losses as a result of the carrier's

failure to adopt reasonable care. 11° Therefore, for the

purposes of fairness, the following clause is suggested:

... the merchant shall indemnify the carrier or
any actual carrier against all claims, losses or
expenses in consequence of the carriage of such
goods except for those caused by negligence on
the part of the carrier, his servants, agents or
any person acting on his behalf if the merchant 
has properly and correctly declared and marked
the nature of the goods.111

7.5.3 Incorporation clause

The following incorporation clause can be adopted not only

in transport documents but also in booking notes:

The terms of the carrier's standard conditions
and tariff (including those relating to pre-
carriage and on-carriage) applicable at the date
of shipment, as well as any international
convention or national law which is compulsorily
applicable to the contract evidenced in this
document, are incorporated herein. Copies of the
carrier's standard conditions and tariff
applicable hereto may be inspected or will be
supplied on request at the office of the carrier
or their principal agents.

110 See also Article 4(6) of the Hague-Visby Rules, under
which the merchant may not be liable for those costs,
expenses where the carrier consented to the shipment
with full knowledge of dangerous nature of the goods;
see also Wilson, supra fn. 9 pp. 207-208.

111 Cf. Clause 19(3) of the P & 0 Containers Bill and
Clause 21 of ScanDutch's Bill.
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The incorporation of an independent contractor's tariff

may face objection because it might be alleged as too

remote to be incorporated into the contract. However, that

tariff may be the essence for regulating the performance

of the contract, e.g. the receipt and delivery of goods.

It is necessary to construe this clause together with a

Himalaya clause as a whole in order to determine whether

or not an independent contractor's tariff can be

incorporated. For example, in addition to the above

clause, if the Himalaya clause in the same document also

authorises the carrier to sub-contract on any terms', the

independent contractor's tariff may be able to be

incorporated into the principal contract. 112

7.5.4 Short form documents

The printed terms on the back of a transport document

together with an acceptance clause on its face page can

serve as prima facie evidence that the shipper or

consignee would have agreed with those printed terms upon

receiving the document. 113 If a short form transport

document is used, the carrier may face more difficulties

in proving the holders' consent to those terms contained

112 See Sections 5.2.3.1 and 7.3.4 supra.

113 See Section 2.3.1 supra.
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in, or evidenced by, that document. 114 Nowadays,

multimodal transport carriers often produce transport

documents on their computer rather than sign the documents

prepared by the shippers or their forwarding agents. Thus,

the shippers or their forwarding agents are not required

to keep stocks of various types of transport documents,

which was the main raison d'etre for the use of short form

documents. 115 Therefore, for the purposes of sufficient

evidence, long form transport documents seem to be

preferable.

Based on the same reasoning, it seems that multimodal

transport waybills can be issued in long form. Even if the

consignee named in the waybills may not hold those

waybills personally, and the production of the waybills is

not required at the time of delivery, that consignee is

able to sue and is subject to the same liabilities under

the contract evidenced by the waybills as if he had been a

party to that contract. 116 Thus, the full context of the

printed terms in the waybills may render the mutual

obligations clearer than short form waybills. Moreover,

114 There might be less difficulty in so proving under
American practice because the carriers engaging in
the US-bound carriage need to file their terms and
conditions with the USA authorities (the FMC), from
whom the merchants can obtain details as to those
terms and conditions.

115 Lloyd's of London Press, Modern Liner Contracts p.
76

116 See Sections 2(1) and 3(1) of the COGSA 1992.
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Article 3(1) of the CMI Uniform Rules for Sea Waybills

1990 provides that:

The Shipper on entering into the contract of
carriage does so not only on his own behalf but
also as agent for and on behalf of the
consignee, and warrants the carrier that he has
authority so to do.'

If the waybills are issued subject to the CMI Rules, it

seems that the consignee would find it more difficult to

deny the effect of the terms in long form waybills than

those in short form waybills because the shipper, who

entered into the contract on the consignee's behalf, may

be presumed to have consented to those terms printed on

the long form waybills upon receiving them.
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