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ABSTRACT 

The aim of this study is to understand the production of harm in capitalist society. 

Two themes emerge from this aim: first to outline a normative approach which 

captures the reality of socially mediated harm; and second to identify the means 

with which harm production is legitimised. 

In order to explore the first of these themes, the study provides a critique of 

criminology - the social science discipline most closely related to the issue of socially 

mediated harm. This critique demonstrates the deficiencies with criminological 

knowledge due to its proximity to power. Furthermore, it is argued that the 

discipline's knowledge claims have legitimated the production of harm. 

Consequently, the study highlights the need for a social harm perspective to 

challenge this process. Thus, an alternative normative framework detached from 

the dominant discourses of the legal system is developed to identify the specific 

ways in which human well-being is compromised by the relations of capitalist 

society. 

The second theme explores the processes that have secured the consent of the 

subordinate groups for the harm caused by the political and economic elite's 

organisation of capitalist society. The concepts of harm talk and moral indifference 

are developed to demonstrate the specific means with which this consent is gained. 

The study seeks to ground these theoretical tools within the context of three 

regulatory frameworks, which govern over low pay-, deaths in police custody and 

pollution. The regulatory agencies within this framework are given the 

responsibility to `prevent' or `reduce' the production of these harms. However, it is 

argued that in reality they operate to legitimate harm production. Accordingly, the 

thesis identifies a number of processes which operate within these sites to uphold 

harm production and serve the interests of society's `haves'. 
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CHAPTER 1: INTRODUCTION 

Perhaps I would have saved myself some time and considerable effort if I had read 

Friedrich Engels The condition of the working class in England' in the earlier stages of 

this study. However, I did not and I consequently came to this text whilst editing 

the PhD. It brought a moment of clarity which I hope is reflected primarily in this 

introduction and, subsequently, through the rest of this work. The reason this text, 

first published some 158 years ago, initiated a process of crystallisation was that it 

encapsulated for me the endeavour which I had undertaken in this study. So many 

aspects of Engels' analysis resonated with mine, albeit his were on a higher plane. 

Fundamentally, Engels (1987, p127) elucidates the central theme of this project 

when he proclaimed, `society places hundreds of proletarians in such a position that they 

inevitably meet a too early, and an unnatural death' Thus like Engels, the main concern of 

this work seeks to assert that the organisation of capitalist society is inherently 

harmful for those who find themselves at the bottom of the social hierarchy. 

Furthermore, it will be argued that the social relations of capitalist society deprive 

these individuals of the necessities required for human well-being. This process will 

be referred to in the study as the production of harm. Just as Engels vividly described 

the desperate conditions which the proletariat endured in 19th century England, I 

have striven to illustrate aspects of the condition of the marginalized under modern 

day capitalism. Clearly, the condition of the `marginalised' in `developed' capitalist 

society are not as dismal in relative terms as those of their 19thcentury counterparts. 

However, a purpose of the study is to reflect the vicissitudes faced in late 

modernity, and to describe how the marginalised disproportionately endure these 

harms. 

Similarly to Engels, this study seeks not only to identify and document social 
injustices, but to challenge the immorality of the societal indifference which 

surrounds them. As an exasperated Engels (1987, p128) remarked, `society knows how 

injurious such conditions are to health and the life of the workers, and yet does nothing to improve 

these conditions' This study seeks to explore the processes, both material and 
ideological which promote this indifference to the production of harm. The study 

will elaborate upon the irony which Engels noted in the moral project of the 
dominant group. Engels (1987, p127) highlighted the moral ambiguities of the 
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categories of murder and manslaughter, when society `deprives thousands of the 

necessaries of life, places them under conditions in which they cannot live... knows that these 

thousands of victims must perish, and yet permits these conditions to remain, its deed is murder just 

as surely as the deed of the single individual... because of the victim seems a natural one, since the 

offence is more one of omission than of commission' Moral opprobrium for the production 

of harm is absent today as it was in the 19th century, and the marginalised have 

remained the focus of society's over-arching moral project. As Engels (1987, p151) 

noted, the bourgeoisie accused the working classes, of `drunkeness, sexual irregularities, 

brutality, and disregard for the rights of property : This moralism has remained an aspect of 

modern society, and arguably has been intensified in the last thirty years as a result 

of the rise of the `New Right', and more recently to a certain degree by `Ethical 

Socialism'. The similarities in the 19th century moral rhetoric which Engels referred 

to and that of New Right writers, such as Charles Murray, is striking: 

Their homes were littered and unkempt. The men in the family were unable to hold 

a job for more than a few weeks at a time. Drunkeness was common. The children 
grew up ill-schooled and ill behaved and contributed a disproportionate share of the 
local juvenile delinquents. (Murray, 1996: p121) 

This study challenges the dominant moral project which frets over the `anti-social' 

nature of the marginalised and neglects the habitual suffering of these communities. 

An analysis of the production of harm in late modernity must be contextualised in 

the structures that characterise this period. The United Kingdom, the focus for this 

study, has witnessed in the last twenty-five years a dramatic process of economic 

restructuring, corporate down-sizing, labour market deregulation and flexibilisation. 

This has been accompanied by a dramatic re-alignment in the duties of the state, 

and in particular in its provision of welfare. These processes have resulted in the 

growth of inequalities in wealth and work opportunities. For example, in the period 

1979 -1996, the richest 10% of the population has seen its income grow from being 

one fifth of total income to one quarter of total income (Gordon, 2000: p33). 

However the bottom half of society, especially the bottom 10%, have witnessed 

their share of total income fall by more than half (Gordon, 2000: p33). In terms of 

access to work opportunities the period of 1981 - 1996 is marked by a dramatic shift 

to the flexible labour market, with the loss of 1.5 million full-time jobs and the 

creation of almost two million part-time jobs (Turok, 2000: p68). An estimated 

500,000 full-time jobs were lost from British cities, setting many inner city 

communities adrift from the labour market. 
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A swathe of the population has not only been abandoned by the economy but has 

seemingly been forgotten by civil society. This process of marginalisation, according 

to writers such as Zygmunt Bauman and Nils Christie, has not only removed this 

subsection of the population from participation in the economic and social spheres 

of `mainstream' society, but also from the sphere of moral responsibility. Bauman 

argues, that this has been achieved through the yardstick of the `work-ethic': society 

no longer tolerates the `feckless', who have thrived under the post-war Welfare 

State. This indifference to the plight of the poor has removed from society's agenda 

the question of their welfare. Consequently, the United Kingdom, a supposedly 

`developed country' displays significant disparities between the condition of the 

`haves' and the `have-nots'. This is evidenced in the life expectancy of those in 

marginalized groups; `in the poorest income areas of Britain people age under 65 are a third 

more likely to die eachyear than is the population as a whole' (Shaw et al, 1999: p111)' 

This study will seek to explore the material, ideological and discursive processes 

which have maintained this harm production. It was felt that an appropriate vehicle 

to explore these issues, were the very institutions with the responsibility to `prevent' 

or reduce these harms. Consequently, the aim of this study seeks to understand one 

of the ironies of capitalist society: the continued production of harm despite the 

existence of these regulatory systems. A set of research questions, some primary and 

others secondary, were designed with the achievement of this aim in mind: 

1. How can harm be identified? 

Is the approach of criminology to harm sufficient to encapsulate the vicissitudes of life? 

What normative approach best captures the reality of socially mediated harm? 

2. What are the structures which legitimate harm production? 

What are the material interests which are invested in the production of harm? 

What are the ideological conditions which facilitate the production of harm? 

3. What practices perpetuate harm production? 

What are the discursive formations which perpetuate harm? 

What are the social practices which perpetuate harm? 

4. What is the relationship between the structures identified in 
question two and the practices identified in question three? 

A number of issues remain outside the remit of this study, as a result of the 

constraints of space and time. Firstly, the factors which serve to limit the growth 
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and nature of the production of harm are not considered. The focus of the study is 

solely upon identifying the factors which have underpinned the production of 

harm1. Secondly, the issue of resistance strategies to these processes can only be 

briefly dealt with, and where the opportunity arises to suggest potential strategies. 

Thirdly, regulatory institutions provide the empirical focus of this research. 

However, the study does not provide a comprehensive review of the regulation 

literature. There is already a significant body of work in this area, and whilst this 

literature is occasionally drawn upon to illuminate the operation of these 

institutions, the intention of this thesis is not to contribute directly to this area of 

research. Finally, the study of harm has been restricted to a liberal democratic state, 

the intention being to analyse the harms caused by this specific mode of capitalist 

organisation. Clearly, such a focus excludes the harms caused by other forms of 

society: Communist, Facist, or Feudal. This is not to deny the harms caused by 

these forms of organisation. However, given the limits of time and space, it was felt 

that attention should be devoted to the increasingly global form of social 

organisation: capitalism. 

The research questions specified above will be addressed in the following chapters. 

`Chapter Two: A Critique of Criminology: The Case for Social Haan', comprises of two 

main sections. The first of these presents a critique of the discipline of criminology. 

Primarily, this critique considers the role of criminology, through Foucault's 

power/knowledge nexus, in legitimating the production of harm. It will be argued 

that criminology has asked questions that provide knowledge to support this 

production, whilst in the main it has remained silent upon issues which challenge 

the process. It is acknowledged that critical criminology has played a fundamental 

role in exposing criminology's role in maintaining the existing power relations in 

society. However, to date critical criminology has failed to provide a normative 

framework in which those harms that fall outside of the traditional rubric of crime 

can be coherently analysed. The second part of this chapter is devoted to the 

development of this normative framework through the concept of social harm. 

Social harm will be presented as a complimentary discourse to critical criminology 

and the most appropriate tool to study harm production. 

I Due to this focus the factors which constrain harm production will not be considered. This 
excludes substantive issues such as 'whistle-blowing' where actors seek to intervene in processes that 
are causing harm to others. 
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`Chapter Three: A Framework to Understand the Legitimation of Harm Production' is divided 

into three sections in order to identify the material, ideological, social practices and 

discursive processes involved in the production of harm. The first section presents 

a general discussion of the theoretical issues, which will inform the development of 

the concepts of `harm talk' and `moral indifference'. This discussion will 

subsequently be drawn upon when discussing methodological and analytical issues 

in the following chapters. The second section presents the concept of `harm talk', 

the discursive ordering of societal groups' competing harm claims. Harm talk is 

integral to the production of harm, as it serves to create hierarchies of harm which 

eventually structure society's responses and treatment of harm. The third section 

describes the concept of `moral indifference' which conditions agents' participation 

in harm acts, and shapes society's response to the existence of harm. This chapter 

concludes with a discussion of the dialectic relationship between these two 

concepts. 

`Chapter Four. " Developing a Social Harm Methodology', presents the critical methodology 

used in this study. This is achieved by building upon the themes already identified in 

the previous chapters. Firstly, it seeks to draw upon the discussion of the notion of 

social harm in chapter two, to reflect upon the methodological consequences of 

using an alternative normative framework. Secondly, the chapter considers the 

methodological implications of the themes of power and ideology discussed in 

chapter three. These themes inform the description of the methods used in the 

study: firstly, data collection, which includes qualitative interviews and documentary 

sources; and secondly the data analysis, which uses a thematic and critical discourse 

analysis. 

The three case studies of harm upon which this research is based are self - 

contained in the following chapters : `Chapter Five: Regulating Low Pay ; `Chapter Six. " 
Regulating Deaths in Police Custody' and `Chapter Seven: Regulating Pollution' These 

chapters seek to identify the factors behind the production of these harms, and in 

order to achieve this they are divided into three sections. The first draws upon the 

normative framework in chapter two to present the argument that the financial loss 

and deaths in these case studies should be considered a social harm. The second 
details the wider historical, structural, and ideological context within which the 

regulation of these harms should be placed. The third part draws upon both 

documentary sources and interviews with regulatory agents of these harms to 
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identify the relationship between the wider social context and the specific 

institutional discursive formations and social practices which support the 

production of this harm. 

`Chapter Eight: The Conclusion' seeks to develop the issues which have arisen out of 

the case studies and to discuss them in the context of the theoretical framework. 

The purpose of this chapter is to provide a coherent response to the research 

questions outlined above, to draw together the case study findings, and to suggest 

ways in which this study may be developed. 
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CHAPTER 2: A CRITIQUE OF CRIMINOLOGY: THE CASE 

FOR SOCIAL HARM 

2.1 Introduction 

The principal aim of this chapter is to demonstrate criminology's role within harm 

production in capitalist society and to develop an alternative analytical framework to 

challenge this production. In order to highlight criminology's role within harm 

production, and to explore the potential of a social harm perspective, the 

relationship between power and knowledge will be a constant theme throughout 

this chapter. 

The relationship between criminology and power is easily demonstrated. As 

Gramsci (1999, p306) argued, the intellectual who serves the dominant group does 

so in two ways: firstly by constructing consent for the current form of social 

relations; and secondly through the organisation of the state's coercive interventions 

in society. Both of these functions are applicable to the discipline of criminology. 

Primarily, criminology has provided implicit legitimisation of harm production in 

capitalist society through its focus upon mainly individual harm acts as opposed to 

the large amounts of harm caused by organisations. Secondly, criminology has 

provided the `science' upon which the state bases its current form of punitive 

interventions in social life. 

For Foucault, criminology is one of the forms of knowledge interwoven in the 

relations of societal power2. As Foucault (1980, p47) rather acerbically observed, 

criminology prospers without `theoretical justification' because of its utility to the 

criminal justice and penal system. Foucault argues that the shift from punishment- 

as-spectacle to a system of productive discipline, undertaken during the 19th century, 

was underpinned by this criminological discourse. In other words, criminology is 

the `science' upon which the modem day criminal justice system is based. 

2 The relationship between power and knowledge is predicated upon the `general politics' of truth 
which exist in all societies and are responsible for determining which discourses it `accepts and function 
as true' (Foucault, 1984: p73). Hence, Foucault (1984: p93) argues, `power never ceases its 
interrogation, its inquisitions, its interrogation of truth: it institutionalises, professionalises, and 
rewards its pursuit', 
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Foucault's notion of power/knowledge can be equally applied to the continued 

development of criminology in the United Kingdom. David Garland's (2002, p42- 

43) historical account of the development of criminology makes the observation 

that during the United Kingdom's post-war construction of the welfare state, 

criminology gained value as a discipline because of its importance to social policy. 

During this period the discipline was shaped by a framework of government-spon cored 

research' that largely ignored theory-driven work for policy-relevant research 

(Garland, 2002: p42-43). State sponsorship of criminology to the present day, 

primarily through Home Office funding, has sought to impose its own regime of 

truth over the discursive structure of criminology, projecting very specific visions of 

social order3. The following anecdote demonstrates the power-knowledge nexus, 

which has permeated British Criminology. The anecdote is given by Phil Scraton 

who, alongside Kathryn Chadwick in the 1980s, produced a series of critical 

publications detailing the struggles for justice for the victims of deaths in state 

custody: 

At a campaign conference in London, run by Inquest (the group which brought 
together those bereaved by custody deaths), a young researcher from a renowned 
department of criminology rushed up, enthusiastic about our work. It had been 
`inspirational'; she would visit for a `full interview'. We agreed. Silence 
followed... several years later that researcher, doctorate now complete, published a 
range of material on the topic. We met: `You never did make it for that interview'. 
`No, I feel really bad about that. You see, my supervisor told me that the department 

was seeking substantial Home Office funding using my research as the basis.. . it 

was felt that your work would not go down well, and I had to remove all references 
to it. ' They got the funding. She got tenure, and our work was, literally exorcised. 
(Scraton, 2001). 

This anecdote raises the question: if the `state deputies' (Gramsci, 1999: p302) of 

`positivist' criminology have been lavished with the resources and acknowledgement 

afforded by its state sponsors, what room has existed in the history of British 

criminology for alternative discourses? 

This chapter will assess the challenge of critical criminology to the 

power/knowledge nexus of `positivist' criminology. Due to the limitations of space, 

it is impossible to provide a comprehensive historical account of critical criminology 

in the British context; instead more generalised observations will be advanced, 

3 This is illustrated by the increasing funding that the Home Office research continues to receive. 
Hillyard et al (2003), note the large increase between 1998/99 and 2000/01, in the external research 
budget of the Home Office Research Development and Statistics Department by 500% from 
£2,754,000 to 17,013,000. 
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supported by specific examples. Similarly, the observations offered will 

acknowledge the variety of influences upon its development from North American 

and European Criminology alongside the recognition of its `local' idiosyncrasies. 

Through this analysis of criminology and the operation of critical criminology 

within the discipline, the role of a social harm perspective will become more 

obvious. In particular, this will be achieved through retaining certain aspects of this 

critical scholarship, alongside the introduction of alternative approaches. 

An important caveat should be added at this stage. It is with a sense of irony that 

this chapter will observe the emergent norms of the social harm discourse. In line 

with other writers (Schwendingers, 1975; Munice, 2000; Hill and Robertson, 2003; 

and Hillyard and Tombs, forthcoming), the chapter will present a list of the 

criminology's perceived inadequacies before presenting the core principals and the 

possibilities for a social harm perspective. Furthermore, and again ironically, this 

chapter will seek to formulate an alternative definitionary base and impose a 

normative structure upon this social harm discourse. This social harm perspective 

seeks to acknowledge the issue of the power-knowledge nexus, and only with a 

critically reflexive awareness will the effects of the nexus be minimised. This 

reflexivity is crucial in the definition of social harm, which will be undertaken in the 

penultimate section of the chapter. 

2.2 A Critique of Criminology 

This section will seek to make some quite abstract criticisms of criminology, and 

will seek to acknowledge the importance of critical criminology's contribution to its 

critique. In doing so, the section will question the adequacy of this critique and 

assess the spaces in this project in which a social harm perspective may operate. 

Another caveat must be added at this point. This approach does not accept Hill and 

Robertson's (2003) treatment of left-wing criminology as an homogeneous sub- 

discipline, and will endeavour to recognise the tensions internal to the paradigm. 

Not only is it inaccurate to treat the sub-discipline as a cohesive paradigm, this 

approach neglects the important theoretical and methodological advances made by 

critical criminology, which the social harm perspective should draw upon. In order 

to understand the development of this critical project and its nuances, it is crucial to 

recognise the socio-political contexts attached to it. 
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2.2.1 A Brief History of Brrti. rh `left-suing' Criminology 

The first notable challenge to the dominant positivist criminology, provided the 

foundations of today's critical criminology. The labelling tradition grew primarily 

from the work of American criminologists, and most notably from the work of 

Becker (1963). This approach gained popularity in the United Kingdom in the early 

work of Jock Young (1971) and Stan Cohen (1972). Whereas mainstream 

criminology was based upon the methodological approach of positivism, labelling 

theory was influenced by social interactionalism, which seeks to investigate the 

subjective, interrogating how human beings constitute their social worlds. 

Importantly for critical criminology, this methodological perspective recognised 

`crime' as a social process: an outcome of a series of value judgements rather than 

an objective phenomena. The political impetus for the labelling perspective was 

based in the social changes which were taking place in the western world during the 

1960s and 1970s (Lilley et al, 2002). A specific example of this was the political and 

cultural developments during this period in America. The 1950s had come to be 

characterised as a period of collective values and a consensus of core principles. The 

1960s brought serious challenges to the notion of the nuclear family, with public 

campaigns by women, gay men, and lesbian women demanding the recognition of 

their rights. The growing pluralism of society gained further impetus from the black 

Civil Rights movement and the anti-vietnam war protests. 

If the labelling perspective sought to challenge the social construction of crime, the 

growing class conflict of the 1970s ensured another important development that 

would shape the destiny of critical criminology. The emergence of radical 

criminology, encapsulated in the seminal The New Criminology' by Taylor et al (1973), 

sought to situate the processes of labelling within the context of the inequalities of 

wealth associated with class-structured societies. Whilst the labelling perspective 

had presented the state as a neutral arbiter in the conflicts of pluralist society, radical 

criminologists conceptualised the state as a reflection of wider class relations. 

Hence, for radical criminologists the label of `deviant' and the `deviant act' was the 

outcome of the power and inequality inherent to capitalist society. This approach 

was developed to acknowledge the social conflicts that had grown from the crises in 

capitalism during the 1970s. The New Criminology' was immediately critiqued by 

`mainstream criminology' for economic reductionism. Paradoxically, the same 

criticism was later levelled by left-wing academics, who drawing upon the influences 
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of Foucault sought to broaden class analysis to encompass wider issues of power 

(Scraton, 2002, p21). In spite of these criticisms, Scraton (2002, p21) notes the 

importance of The New Criminology', in orienting the criminological debate to 

structural relations of power and the particular social processes that underpin them. 

By the end of the 1970s left-wing criminology began to demonstrate considerable 

tensions. In particular these tensions arose over the appropriate strategies to 

respond to Margaret Thatcher's 1979 election victory and the Conservative's neo- 

liberal agenda. This agenda had sought to free the market from the post-war state 

and to re-affirm traditional moral values after their perceived demise in the culture 

of the permissive sixties. Whilst the state was not to interfere in the operation of 

the market, those who threatened this specific vision of society would feel the 

weight of its authoritarian interventions. 

It was against this background, that Hall et al (1978) produced the seminal Policing 

the Crisis' 4. Hall et al analyse the role that `law and order' rhetoric played in the 

management of social conflicts. The focus of the book undertook to interrogate the 

ideological construction of the moral panic of mugging. This analysis demonstrated 

the ideological processes that `demonised' black youth and, subsequently, 

legitimated their increasingly authoritarian management. As Scraton (2002 p25) 

notes, the major contribution of this work to critical analysis is the priority it gives 

to the function of ideology in representing and reconstructing material reality. 

However, Policing the Crises' has come to represent the moment British left-wing 

criminology divided into academic acrimony (Hudson, 1993: p19). British left-wing 

criminology effectively split into two camps: the self-proclaimed `realists', who 

included Jock Young, John Lea and Ian Taylor; and a group of left-wing critical 

scholars who included Stuart Hall, Paul Gilroy, Joe Sim and Phil Scraton5'6. 

During Hall's tenure as Director of the Centre for Contemporary Cultural Studies a 

series of publications after 'Policing the Crises' (1978), such as the `Empire Strikes Back' 

(1982) and later Gilroy's (1987) There Ain't No black in the Union Jack', provided one 

4 Hall et al's analysis of the growing authoritarianism of the state, was soon superseded by the events 
of the 1980s with the election of successive Thatcher administrations, which presided over an epoch 
of dramatic intensification in state authoritarianism. 

Jock Young characterised this work as left idealism'. However, that characterisation is rejected in 
this account for the reasons identified by Sim et al (1987) in their rebuttal of Young's `straw man'. 
6 For the sake of convenience these writers will be referred to as critical criminologists. 
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of the main stimuli for the development of left realism. The left realist `manifesto' 

was published in the form of Lea and Young's (1984) `What is to be done about Law 

and Order? ' as a response to the developments in both right and left-wing 

criminology: administrative and critical criminology. The left realists argued that 

whilst critical criminology had become consumed by the ideological sleight of hand, 

which the state performed through the rhetoric of law and order, crime was a 

serious issue and had a destructive impact upon working class people. Similarly, they 

berated administrative criminology for its focus on the management of crime and, 

its subsequent, neglect of the causes of crime. Thus, the left realists wished to tackle 

the dominance of the political right in populist debates upon `law and order' over 

the causes and remedies for street crime. In short, the left realists sought to respond 

to the political right's hijacking of the `law and order' issue (Downes, 1983). 

It is undeniable that left realism, in a dubious sense, triumphed over critical 

criminology in gaining the ear of political power. The rise of Tony Blair to political 

power has been allied to his and, eventually, the Labour Party's adoption of a realist 

agenda. As Shadow Home Secretary, Blair was heavily influenced by his visits to 

America drawing upon U. S. communitarians, such as Etzioni, who alongside the left 

realists, formulated Blair's thinking upon criminal justice, resulting in the now 

infamous slogan `tough on crime, tough on the causes of crime' (Sim, 2000). Whilst this 

discourse was qualitatively different from their predecessors, the use of left realism 

arguably served to accommodate New Labour's adoption of the authoritarian 

policies of the New Right (Brownlee, 1998: p318). This mantra formed the reference 

point for New Labour's populist criminal justice policy, as Blair firstly gained 

control of the party and, eventually in 1997, lead the Labour party back to power 

after 18 years of Conservative rule. The following section will seek to reflect these 

debates in the ensuing critique of criminology. 

2.2.2 A Critique of Criminology 

The following critique will perform two functions: primarily it will describe the 

weaknesses inherent in the criminological project, questioning its role in harm 

production; and secondly it will explore the adequacy of the various left wing 

approaches to challenge harm production. Hence, whilst these criticisms of 

criminology could be over-generalised, substantial efforts have been made to 

acknowledge the contribution of critical criminology and the nuances of this 
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approach. This section will consist of a list of five distinct, yet interrelated criticisms 

of criminology. Each criticism will be presented as a statement and then it will be 

further explained drawing upon the work of critical criminologists. These 

statements will be concluded with a precis of the potential directions the social 

harm perspective may take, in the light of these criticisms. 

The term crime has no ontological reality. Abolitionist criminology, which originated from 

the 1960s labelling theories and developed a strong tradition in Scandinavia and the 

Netherlands, has contributed to critical criminology's many compelling arguments 

on the ontological ambiguities of the term crime. Nils Christie's arguments over the 

ontological security of the term are illustrative of this tradition. He argues only after 

a series of social processes do human actions gain meaning, and criminal acts are no 

different; `crime does not exist, because `acts are not, they become' (Christie, 1998: p121). 

Similary, Smart has questioned the consequences for criminology of these 

ontological problems. In particular, Smart (1995, p39) observes that when 

criminology addresses crime, it categorises a wide and diverse range of actions 

under this label, and then subjects them to the same laws. However as Smart (1995, 

p39) reflects, `the thing that criminology cannot do is deconstruct crime', hence it does not 

place for example, `rape or child sexual abuse in the domain of sexuality' For Smart, 

criminology fails to place social actions into their appropriate social context. In 

order to achieve this criminology would be forced to deny the possibility of a 

unified analysis of these disparate acts under the banner of crime. Thus, the 

rejection of the concept of crime by criminology would involve replacing the 

discipline with sociology. 

Left realists, such as Stan Cohen, refuse to accept that criminology is unable to 

bring progressive societal change. Cohen (1988) proclaims that criminologists must 

avoid the extremism of the `idealists' and remember the importance of the offender 

and victim to their analyses. Consequently, the centrality of these notions has led 

the realists, such as Lea and Young (1984), to reflect upon the material realities of 

crime. For Lea and Young (1984) crime has operated as a tool to maintain class 

relations and uphold the continued misery of the working classes. Crime and the 

fear of crime have served to divide the working class and disrupt their ability to 

organise against the inherent inequity of capitalism. Sim et al (1987, p42) correctly 

challenge the left realist depiction of the relationship between crime and the 

working class. They argue that this relationship is problematic for two reasons: first, 
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it uncritically adopts the `elastic term of crime'; and second, it offers a distorted view of 

working class communities as a homogeneous group devoid of racial, gender, 

income and employment differences. This has inevitably lead the left realists to 

present the working classes' experience of crime as a uniform phenomenon. As Sim 

et al (1987) point out, whilst most men would see street crime as a problem, few 

would envisage sexual harassment as an equally serious problem. 

For Hulsman (1996), critical criminology has equally been affected by the 

ontological problems that plague the other areas of the discipline. More specifically, 

Hulsman identifies the failure of critical criminology to challenge the ontological 

reality of crime; although it has demystified the process of criminalisation, it has 

remained tied to the restrictive definitions of the criminal law (1996, p300). For 

Hulsman (1996, p300), analyses based around the concept of crime implicitly accept 

a `top-down' perspective, and their informational base draws from the structures of 

the criminal justice system. 

Rather ironically, it could be argued that critical criminology's continued use of the 

notion of crime has served to reinforce the criminal justice system. In particular, this 

argument has been used against the involvement of critical criminologists in grass 

roots campaigns - that have called for the criminalisation of the harm acts caused by 

the powerful. For instance, Nelken (1994, p14) has argued that campaigns which 

serve to incorporate new areas of harm under the banner of criminal law serve to 

reinforce the concept of crime. Similarly, Munice (2000, p225) notes that the 

consequence of such campaigns is the incorporation of more events within the 

scope of the criminal justice system, and the continued growth of criminal justice as 

a form of conflict resolution. 

The dilemmas of this form of engagement are inherent to the critical project. 
Scraton's important work upon the Hillsborough football stadium tragedy 

demonstrates these tensions. In Uillsbormugh: The Truth', Scraton (1999a) highlights 

the importance of critical work in challenging dominant accounts and the 

importance of truth in the realisation of justice. The families of the Hillsborough 

victims have sought to gain the truth alongside their engagements with the criminal 
justice system, in order to bring the senior officers in charge of public safety that 

day to account. Traditionally, critical criminologists have worked towards the 

decriminalisation of the activities of the powerless. However, through their political 
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activities critical academics have campaigned for the equal application of the 

repressive weight of the criminal justice process to the harm acts of the powerful. 

It is recognised that social harm may not operate outside of the power/knowledge 

axis, and these tensions will similarly have to be negotiated by a social harm 

perspective. This can only be achieved when the perspective has decided upon its 

relationship to the criminal justice system and critical criminology. In the case of the 

former, it will be argued that the perspective must remain outside of this system, in 

order for its analysis of harm to transcend the systems narrow focus. In terms of 

the social harm paradigm's relationship with critical criminology, it is imagined that 

the two will coexist as complementary critical discourses. This approach will seek 

to recognise the political utility of critical criminology's engagements in the criminal 

justice system. However, the social harm perspective must strive to separate itself 

from the sites of power in capitalist society, in order to accurately map the harms 

this society produces. 

The notion of crime paradoxically includes many petty events whilst it excludes a multitude of 

serious harms. Hulsman (1996, p299) recognises that the criminal justice system is 

authorised to intervene in a number of social situations, and some of these events 

may cause considerable suffering to those involved. However, he argues that a large 

proportion of the social situations in which the system may intervene, `would not score 

highly on an imaginary scale of personal hardship' (1996, p299). This perspective has 

become subjugated to populist theories of the New Right, which stress the 

importance of minor incivility and and social behaviour. Wilson and Kelling's 

(1982) now seemingly ubiquitous `broken windows' thesis illustrates the dominance 

of these theories. Furthermore, this reasoning has gained currency amongst certain 

sections of the left, in the form of the left realists. For instance Lea and Young 

(1984, p266) argue that `the vast majority of crimes are minor and of little consequence in 

isolation... but if one pinprick is of little significance, a thousand, repeated daily, certainly are! ' 

The following points serve to illustrate the inadequacies of these theories' obsessive 
focus upon `pin pricks' and `broken windows'. Firstly, critical criminologists have 

detailed a number of state and corporate activities which have caused significant 

economic loss, physical injury and death. For example, Scraton's (1999a) work on 

the Hillsborough stadium disaster; Scraton and Chadwick's (1987a, b) examination 

of deaths in state custody; Sim's (1990) work on the medical harms inflicted on 
British Prisoners; Pearce and Tombs's (1998) analysis of the Bhopal Chemical 
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tragedy; and Carlen's (1983) examination of the use of the criminal law and the 

criminal justice system against `deviant' women. These works have served to 

contextualise crime and anti-social behaviour within these wider harms. 

Consequently, they have directly and indirectly raised questions over the obsessive 

concentration upon intra working class incivilities. 

Secondly, the left realists have used a number of crime surveys to argue that the 

working classes are disproportionately affected by crime. However, several concerns 

have been raised over these surveys. Firstly, Sim et al (1987) have argued that these 

questionnaires are inherently unreliable and a number of factors must be considered 

as indicators of their reliability, for example, the wording of questions, and the 

training of interviewers. Secondly, it is questionable whether the working classes as 

a social group experience the most crime. Pantazis and Gordon's (1999) analysis of 

the 1992 British Crime Survey revealed a clear linear relationship between 

victimisation and household income. They observed, contrary to the arguments of 

the left realists, that the rich experienced higher victimisation rates due to the fact 

that they have higher levels of car ownership. 

However, it could be argued that even critical criminology has neglected significant 

examples of human suffering. The work of investigative journalists, human rights 

activists, and other critical scholars has revealed the harms, which have fallen 

outside of the boundaries of criminology. For instance, amongst others, the work 

of journalist John Pilger revealed the plight of the Iraqi people under UN sanctions, 

which claimed the lives of an estimated 500,000 Iraqi children between 1991-1998 

(Pilger, 2002). Critical criminology, through its proximity to the criminal justice 

system, has curtailed its analysis of such harms. Consequently, the suffering of the 

Iraqi people and many others has been left by critical criminology to other 

disciplines such as law, political science, and sociology. 

One of the major contributions of critical criminology has been its focus upon the 

differential criminalisation of harm. As noted earlier, critical criminology has 

juxtaposed the incivilities of the powerless against the serious harms caused by the 

powerful to demonstrate the ironies of this criminalisation. However, critical 

criminology has undertaken these analyses without a normative framework to 

determine why we should consider certain activities and others being harmful. For 

example, the work of Reiman in The Rich Get Richer and the Poor Get Prison' (1979) 

and Box in Tower, Crime and Myrt (cation' (1983), provides compelling analyses of the 
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differential criminalisation of the powerless and powerful in society. In particular 

both authors detail a number of activities of the powerful which they believe should 

be criminalized. Yet they both neglect to provide an account of why these activities 

should be considered more harmful, and why they are more deserving of our 

analytical attention, than other activities. For instance, why should we accept their 

calls for the criminalisation of the deaths caused by corporations' pursuit of profit 

over safety and not the deaths that have resulted from the globalisation of poverty 

caused by the policies of the International Monetary Fund, World Bank and World 

Trade Organisation (Chossudovsky, 1997). In short, critical criminology has failed 

to develop a normative framework that justifies the inclusion of certain state and 

corporate activities within the definition of crime. 

Thus, the social harm perspective has developed through the dissatisfaction of a 

small number of critical criminologists with the sub-discipline's inability to provide a 

framework independent of dominant definitions. The aims of these approaches to 

social harm have been to place crime in the context of a coherent account of all 

harms. The first attempt to develop an alternative normative framework within the 

parameters of the notion of crime was undertaken in the 1940s by Sutherland in 

White Collar Crime' (1983)7. Sutherland (1983, p60) used a notion of `social injury' to 

encapsulate the harms which occur as a result of corporate activity. Furthermore 

Sutherland used this notion to demonstrate the high levels of corporate deviance. 

In spite of these harms being cognate with ordinary criminal categories, they 

habitually escape criminal sanction. Similarly, Schwendinger and Schwendinger 

(1975) sought to define state crime with reference to an external normative 

framework, to reflect the social harms which the state perpetrates through both its 

actions and omissions. The Schwendingers' (1975, p136) sought to identify a group 

of basic human rights, which when infringed proved to limit the potential of human 

beings to such an extent they should be considered a crime. 

Thus, the social harm perspective adopted in this study has already acknowledged 

the utility of the criminal law as a potential intervention strategy in the harms caused 

by the powerful. However, this approach will not develop social harm as a means 

to correct the failings of the concept of crime. For the reasons already outlined in 

7 This is the date that the uncut version of Sutherland's seminal book `White Collar Crime' was 
published. 
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this chapter, the notion of crime is an unsuitable sociological tool to map the 

vicissitudes of capitalist society. As Smart points out, within the remit of crime falls 

a number of social events which have few characteristics in common. The 

ontological inadequacies of the notion of crime must be left behind for a fresh 

normative approach that captures the harmful nature of social relations in capitalist 

society. This approach must be capable of identifying a number of aspects of the 

human condition which are essential to our well-being and which must be satisfied 

to prevent harm from occurring. It will be argued that only after this process can 

critical scholars coherently reflect upon the extent and nature of harm in capitalist 

society. 

Crime is based on an individualistic notion of intent, which consequently fails to capture the harm 

caused by social getups. Criminology's acceptance of the notion of crime has 

consequently restricted the discipline's focus to the intentional acts of individuals. 

However, the harm caused by social groups, such as corporations or the state, are 

characterised by the indifference of actors to the possibility of harm. Critical 

criminology's focus upon the crimes of the powerful has produced a limited body of 

work upon indifference. 

The criminologist Steven Box (1983) is highly critical of the legal rationality, which 

for him prioritises intentional acts for criminal sanction. Box argues that to avoid 

the question of indifference is to remain silent upon a significant amount of human 

suffering: 

Evil should not be unrecognised merely because it is as banal as indifference; 
indifference rather than intent may well be the greater cause of avoidable human 
suffering... (Box, 1983: p21) 

Box, who draws on the seminal work of Reiman (1979), makes the observation that 

the popular distinction made between acts of intention and acts of indifference is 

based upon a `common sense hierarchy of immorality' (Box, 1983: p21). In this hierarchy it 

is usually considered `morally worse to intend harm than to be indifferent to whether harm 

results from one's behaviour' (Ibid, p21). Box seeks to challenge this widely accepted 

view, by arguing, that if an individual intends to harm, this does not automatically 

demonstrate a disdain toward humanity because it is directed at a specific person. 

On the other hand, he contends that if an individual is indifferent to the 

consequences of their actions and someone is harmed, then this displays disdain for 

humanity in general. 
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There are certainly compelling aspects to Box's argument, which deserve greater 

attention. Box claims that 'indifference rather than intent may well be the greater cause of 

avoidable human suffering' There is considerable support for this contention. 

Consider, for example, different types of physical harm in the U. K. In any one 

year in England and Wales there are between 750 and 850 homicides (Home Office, 

2000a). In comparison deaths, most of which stemmed from indifference far 

exceeds these figures. An estimated 20,000 people a year die from health conditions 

related to pollution (COMEAP, 1998); around 300 people die every year from fatal 

injuries received whilst at work (HSE, 2002); and over 3000 die in road traffic 

accidents (DTLR, 2002). 

Secondly, Box argues `the intent to harm someone may be less immoral (or at least no more 

immoral) than to be inderent as to whom is harmed (1983, p21). This argument serves to 

challenge the dominance of legal discourse in society and the moral/ethical codes it 

perpetuates. The issue of corporate manslaughter is an example of the problems 

inherent to this hierarchy of morality in western jurisprudence. These issues have 

come to be replicated in criminology because of its acceptance of the individualised 

notion of crime. In the English criminal law corporate manslaughter is governed by 

the `identification' doctrine, which specifies that the culpability of a company may 

be determined by the actions of one of its `controlling officers'8. A company is 

indictable for manslaughter only if a controlling officer's actions have fulfilled the 

pre-requisites for the crime (see Rv P&O European ferries (Dover Ltd) (1990) 93 

Cr App Rep 72). In order to bring a successful prosecution, an individual must be 

identified as having committed the pre-requisites of a criminal offence. To do this 

the reckless mind and actions of the individual must be connected to the event 

concerned. Hence, to prosecute `traditional' crime it is a relatively simple task to 

connect the thinking part of the crime to its commission. However this becomes 

problematic when one has to demonstrate that an individual in a large corporation 

with a highly complex division of labour has fulfilled all of the pre-requisites of a 

criminal offence. In cases involving large corporations bringing a successful 

8 Since, the 1970's House of Lords Judgement in Tesco v Nattrass, it has been an established 
common law principle that companies may not only be held vicariously liable but also directly liable 
in criminal law. Direct liability, requires a mens rea element, `the thinking part' of a crime, in this 
context a director or senior officer of a corporation must be shown to have the requisite knowledge 
in order for this mental element to be satisfied. 
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prosecution for corporate manslaughter has proved elusive due to this legal 

doctrine. 

The problem with the doctrine of identification arises from the individualistic 

nature of the criminal law and its accompanying notions of culpability. Hence, the 

notion of intention has developed from this form of liberal jurisprudence guided by 

its obsessive individualism; whereas a notion of indifference is less occupied by 

positivist notions of culpability. The notion of indifference shifts the focus from the 

individual, to those responsible for cultures where public safety is subjugated to 

profit. There are a number of examples which illustrate this point, the accounts of 

Cramer (1993) and Boyd (1992) of the Zeebrugge ferry disaster have demonstrated 

the indifference which permeates these corporate structures promoting profit over 

human well-being. Box's observations are instructive upon indifference as an 

implicit cause of harm. However, we must turn to Stan Cohen's (1993) work on 

state crime in order to gain insights from critical criminology upon the symbolic 

machinery which promotes cultures of indifference and creates bystanders to harm. 

It is indisputable that Cohen's work is a valuable contribution to any discussion of 

indifference10. However, his approach is also symptomatic of the tensions, which 

exist in the reasoning of critical criminology. As a consequence of the discipline's 

proximity to the criminal justice system it has become tied to the `common sense 

hierarchy of immorality's 1. Thus, Cohen (1993, p98) defines state crime as gross 

violations' of human rights, which he argues can be equated to traditional criminal 

offences such as murder and rape. In adopting this legalistic approach, Cohen 

places great importance on the use of the normative frameworks of human rights 

conventions and international law. He rejects the Schwendingers' (1975) expansive 

use of human rights to define starvation and poverty as state crimes as a `moral 

9 In 1994, the first conviction of a company for manslaughter was achieved after the tragic events at 
Lyme Regis Bay in which three children died. The company, OLL Ltd., was effectively a one man 
operation and identifying the company with the actions or omissions of the managing director, was 
relatively easy (Lacey and Wells, 1998). 

10 Consequently, there are compelling reasons to envisage a theory of denial as part of a theoretical 
continuum with indifference because the notion of denial provides analysis of the symbolic 
machinery required by capitalist society to ensure indifference to harm. 

ýI This criticism does not apply to all critical criminology and there are important exceptions (for 
example, Reiman, 1979; and Box, 1983). 
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crusade'12. Furthermore, he criticises the Schwendingers' approach for collapsing 

together socially injurious action, such as genocide with economic exploitation, 

which he considers to be `hardly morally equivalent categories' (Cohen, 1993: p98). 

Cohen's work demonstrates the ambiguity for critical criminologists in the use of 

legal discourses. Clearly there is significant political utility in using pre-existing 

definitions of criminal harm and his approach forms a powerful counter discursive 

tool to the proponents of the `law and order' project to demonstrate the 

disproportionate levels of human suffering inflicted through state crime when 

compared to traditional crime. British and American forces recent invasion of Iraq 

was considered by many legal experts to be illegal (Guardian, 17/3/03). As a 

consequence the deaths of some 5,000 to 7,000 civilians may be defined as murder 

(Guardian, 13/6/03). This is undeniably a persuasive argument to highlight the 

extent of the harm caused by nation states and the inconsistencies inherent to the 

`law and order' project. 

The disadvantage of such an approach is related to two inter-connected points; it 

narrows society's imagination to harms envisaged by the criminal justice system and 

it reaffirms the moral hierarchy of intentional acts over acts of indifference. From 

this perspective Cohen's assertion that genocide and economic exploitation do not 

fall into equivalent moral categories is contestable and a strong case can be made for 

seeing genocide and economic exploitation within a comparable moral category. 

Cohen's distinction between genocide and economic exploitation fails to 

acknowledge the current reality: that economic exploitation has resulted from the 

relations of production actively sought by global capital and accommodated by the 

policies of nation states. This point is illustrated by the arguments of Chossudovsky 

(1997) who likens the economic exploitation of the developing world - performed 

through the deliberate manipulation of market forces - to a process of `economic 

genocide'. For Chossudovsky the policies of the International Monetary Fund, 

World Bank and World Trade Organisation have been instrumental in the 

manipulation of market forces for the benefit of Trans National Corporations. 

12 The Schwendingers' (1975) approach, utilised an innovative social harm approach to define state 
crime as the infringement of human rights, which encompassed categories such as racism, sexism and 
economic exploitation. 
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Thus, these supra national governmental bodies have remained indifferent to the 

consequences of their economic policies to the benefit of global capital. 

In order for an act of indifference to fall into the equivalent moral category as 

intention, an actor or a group of actors must be shown to be capable of intervening. 

Hence, into this moral category should be placed harm acts in which indifference 

has been demonstrated to be the implicit causal factor. Undeniably the nation states 

of the developed world possess the ability to intervene in these economic processes 

and ultimately the harm these cause13. They could demand a different set of 

economic policies. Yet they have for the last 30 years supported the loans and 

structural adjustment packages of the IMF and World Bank to which the 

`developing world' has been increasingly subjected for the benefit of the `developed 

world'. Many countries have been actively encouraged to reduce their welfare 

systems, to deregulate labour markets, to privatise state owned industry all for the 

benefit of global capital and at a huge cost to their populations (Townsend, 2002)14. 

The consequences of this process is evidenced in the findings of the United Nations 

Conference on Trade and Development 2002 report, which found that over the last 

30 years, the number of those living in extreme poverty in Least Developed 

Countries (LDCs) has more than doubled - from 138 million in the late 1960s to 

307 million in the late 1990s (UNCTAD, 2002a)15. The report was clear: the 

proposed trend of the least developed countries descent into further poverty should 

be located in the `current form of globalisation' (UNCTAD, 2002b). 

13 An example of indifference as an implicit cause of harm, are the recent actions of the US 

government at the World Trade Organisation. The member countries of the World Trade 
Organisation are currently involved in negotiations to allow developing countries to import `generic' 
drugs for any condition which undermines public health. However, agreement over Trade and 
Related Property Rights (TRIPS) has been jeopardised by the American veto. Amongst the sufferers 
of the many diseases which the population of the African continent endure, this agreement would 
offer relief to the 29.4 million people currently living with HIV/AIDS in Sub Saharan Africa 
(UNAIDS-WHO, 2002). Clearly, unlike the genocide perpetrated by the Nazis in 1940s Germany, 

the US government is not responsible for the AIDS epidemic in Africa. However, the US 

government should be morally accountable for possessing the capability to intervene and alleviate 
human suffering, yet remaining indifferent to this harm in the interests of capital. The indifference of 
the US government has been secured through their relationship with the pharmaceutical industry; 

evidenced in the industry's L39 million donation to the republicans' mid-term election campaign 
(Guardian, 20/2/03). 

ýa See the accounts of Imam (1994), Lynas (14/2/00), and Chossudovsy (1997) for descriptions of 
the devastating effects of these policies. 

15 Furthermore the report noted that, during the period 1995-1999,81% of the population of LDC's 
in the sample lived on less than the equivalent of $2 a day (UNCTAD, 2002a). 
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In any event, it seems almost irrelevant whether harm occurs from either economic 

exploitation or genocide when the results of both are preventable. The levels of 

suffering are equally unpalatable be they the six million victims of the holocaust or 

the estimated 30,000 victims of the global economy who perish daily from hunger 

and preventable diseases. For these reasons, a social harm perspective must develop 

the notion of indifference alongside intention to capture the full range of activities 

which are responsible for socially mediated harm. 

The notion of crime leads to criminalisation and punishment. Consequently, criminology, through 

its acceptance of this notion, has served to legitimise the expansion of the crime control industry. 

On the other hand, critical criminology has provided a number of analyses, which 
have demystified the processes of criminalisation and punishment. Most 

importantly, they have demonstrated these processes to be strategies of social 

control. In Policing the Crisis', Hall et al (1978) demonstrated that the ideological 

construction of `mugging' legitimated the authoritarian management of black 

communities. Hall et al located the increasing social control of this community in 

the context of restructuring capital and the ideological reassertion of the work ethic. 

For Hall et al, `mugging' came to be popularly perceived as a crime indicative of 

`black youth culture', which had rejected the work ethic. Consequently, the 

ideological mystification of `black youth' justified the authoritarian management of 

this `problem group'. 

This seminal text provoked a number of critical works which questioned the role of 

British policing and highlighted its oppressive character in controlling society's 

specified `dangerous groups' (Gordon, 1983; Scraton, 1985; and Gilroy, 1987). 

Critical criminology similarly exposed the political use of the criminal law and 

policing against organised labour, in the class conflict which punctuated the 1970s 

and 1980s and in particular the miners strike of the mid 1980s (Coutler et at, 1985; 

Hillyard and Percy Smith, 1988). 

In spite of these critical interventions in the process of criminalisation, the U. K., like 

many liberal democratic countries, has a rapidly increasing prison population'6. In 

16 This trend can be illustrated by the figures taken from Europe and the Americas. For example 
Europe has experienced a rise in prison populations of 28 of its 33 countries (Walmsley, 2001). 
Similarly, there have been dramatic rises in the prison population of the Americas. If one takes the 
example of the continent's most populous countries, with the exception of Canada which has 
experienced a 12% rise, the US, : Mexico, Argentina, Brazil and Colombia have experienced rises of 
between 60 and 85° o respectively (Walmsley, 2001). 
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England and Wales the prison population currently stands at a record 72,968 people 

(Howard League, 2003) and this is projected to rise to 109,600 by June 2009 

(Councell and Simes 2002). Successive governments seem undeterred by the misery 

and damage which prison inflicts17. On the 1St May 2003, the Home Secretary 

David Blunkett announced that the government was to commit £194 million to the 

building of 2,300 extra prison places (Home Office, 1/5/03). 

There are a number of reasons, which underpin the continued obsession with 

prison as a solution to social problems. These are outlined in Nils Christie's (1993) 

analysis of the structural conditions responsible for the uniform rises in prison 

populations across the western world. Christie argues that capitalist society has 

come to be characterised by gross inequalities in wealth, which has given rise to the 

heightened perception of social insecurity. These fears which surround `dangerous 

populations' have proved fertile conditions for the crime control industry. The 

crime control industry is in a fairly unique position, with an endless supply of raw 

material, the criminal, and the seemingly endless demand for the service of security. 

The raw material for the industry continues to be generated at an astonishing rate. 

For instance, since New Labour's election victory in 1997, there have been 661 

criminal offences added to the statute books (Observer, 20/7/03)18. As a 

consequence the numbers of those employed by the criminal justice system have 

grown accordingly. For example, the police service employed 178,000 people in 

2000, compared to 125,000 in 1971 and the prison service employed 43,000 in 2000, 

as opposed to 17,000 in 1971 (Home Office, 2003). New Labour's continuation of 

the Conservatives' commitment to the privatisation of the prison service, has 

furthered the interests of capital in this process of exclusion. For example, 

Puckleworth Custodial Services Ltd (part of Premier Custodial Group) made a pre- 

tax profit of 1.23 million for the financial year ended 31 December 2001, for 

running the YOI Ashfield, which incidentally has the worst record of self-harm for 

juvenile institutions (Nathan, 2003: p60). In short there are a lot people who make 

17 This suffering is illustrated by the fact that every ninety days a young person in prison in England 
and Wales commits suicide (Guardian, 15/9/02). 

18 Simon Hughes, the Liberal Democrat Home Affairs spokesman, has asked every Government 
department how many criminal offences have been created since 1997. The running total stands at 
661 with the Ministry of Defence yet to answer. 
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their livelihood from the misery of criminalisation and incarceration that is inflicted 

upon others'9. Certainly criminologists have been no exception to this rule: 

From the top, the university-administration demands planning, efficiency and 
reports of goals reached. And from the bottom, the students demand useful 
knowledge, that is knowledge their coming masters - the managers within state and 
business - will demand from them. This means that the old university standards of 
critical thinking come under strain. Students become more interested in being 
equipped with answers that solve administrative problems than with critical 
questions which only complicate the tasks of those with administrative 
responsibilities. The moral power of the question-makers is thus diminished. 
(Christie, 1993: p56) 

As Christie observes, the space for critical thinking has been diminished by the 

demands of the crime control industry. However, administrative criminology has 

been richly rewarded for the support it provides the industry. The career of 

Professor Martin Gill illustrates this point. Professor Gill has been labelled by the 

security trade magazine, Security Management Today, `a true gem currently shining forth 

from the security industry's educational cmwn' (Sims, 2002). Recently, Professor Gill left 

the Scarman Centre based at the University of Leicester to create a company, 

entitled PRCI, which is dedicated to security research and consultancy for the 

private sector. This move has been lucratively rewarded. For instance, PRCI charge 

businesses up to ; E1,495 (excluding vat) per security manager for a three-day training 

course upon conducting a security survey. 

The purpose of the social harm perspective is to demonstrate the multiplicity of 

harms the crime control industry inflicts upon the marginalized community. This 

endeavour must be integrated into an analysis of the harms these populations 

habitually face. 

Criminology serves power relations The discipline's uncritical acceptance of the notion of 

crime has failed to discern the political and economic structures which regularly 

imbue the term with meaning. Consequently, the analyses which mainstream 

criminology has produced of criminalisation and punishment, have failed to point- 

out the functions these processes perform in capitalist society. In short, the analyses 

of mainstream criminology have neglected the issue of structural power relations 

that constitute our society. 

19 For instance Jorgen Philip Sorenson, chairman of the Group 4 Falk Group, is ranked 52 in the 
`Times Rich List' with a personal wealth of L550 million. Amongst the group's many subsidiaries, is 
its prisons service, which has been responsible for running a number of private prisons in the United 
Kingdom, including HMP Rye Hill, \ golds, and Altcourse. 
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An example of this neglect can be found in the discipline's theorisation of race. 

Hudson's (1993) criticisms of administrative criminology illustrate this point. 

Hudson argues that the obsessive focus of administrative criminology upon the 

individual processes of the criminal justice system have been at the expense of 

analyses which question the system's role in sustaining the structures of neo- 

colonialism. Hudson concludes: 

Administrative criminology has contributed much to the better management of the 
various agencies and processes, but it has contributed little to racial justice or 
criminological understanding. (Hudson, 1993: p12) 

It is not only administrative criminology that has been challenged over its 

conception of race. The left realist theorisation of race was subject to serious 

critique after the inner-city riots of the 1980s. The left realists attempted to explain 

the riots through the counter black youth culture, which for them had been 

responsible for soaring levels of street crime (Cowell et al, 1982; Benyon, 1984). 

Against this background, the left realists argued police/community relations began 

to deteriorate in a vicious cycle of recriminations, which could not be blamed upon 

gratuitous police pre, judice' (Lea and Young, 1982: p 1O). 

For Sim et al, (1987) this analysis failed to acknowledge the relationship between 

race and class. In particular the realists neglected to recognise the historical reliance 

of the UK economy upon cheap migrant labour from its former colonies. 

Furthermore, they ignored the transitions underway within the British economy and 

its consequences for already marginalized ethnic groups. With the advent of a series 

of economic crises and the decline in the reliance of manufacturing industry upon 

manual labour, long-term structural unemployment became a feature of the British 

economy. Sim et al (1987, p42), conclude that black marginalisation is now located 

within the insidious growth of the structurally unemployed and their position on the 

`wrong 
. ride of the rough/respectable' continuum. 20 

Similarly, criminology has served to underpin the social relations of reproduction. 

Smart in Women, Crime, and Criminology (1976) traces the classical studies on female 

criminality by the forefathers' of criminology, Lombroso et al, to their manifestations 

20 .1 caveat should be added to this analysis, black marginalisation has occurred as a result of wider 
structural changes, namely the loss of half a million jobs from the cities during the period of 1981-96 
(Turok, 2000). This has cut adrift inner city communities in which the highest proportion of this 
section of the population are located. The nature of this marginalisation is discussed further in 
chapter five. 
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in modem administrative criminology. Smart notes criminology's historical 

construction of women: pathologically driven to criminality by their inferior biology; 

portrayed as being prone to hysterical sex-strivings; and considered as doubly 

deviant for infringing both the law and their predetermined gender roles. These 

values are now imbued in the modem day studies which claim scientific objectivity. 

However, as Smart notes it is unlikely that women are the authors or the subjects of 

these studies: 

They are written largely by men, on the subject of men, for an audience of men. 
(Smart, 1976: p178) 

Furthermore, Smart has argued that the neglect of women in mainstream 

criminology is replicated in left realism. Smart (1995, p33) in her later essay 'Feminist 

Approaches to Criminology, or Post Modern Woman Meets Atavistic Man , questions 

whether left realism, and, in particular, Jock Young's commitment to the search for 

the causes of crime, have simply allied a failed methodology to a reinvigorated 

political perspective. Hence for Smart, one of feminism's achievements has been 

the challenge it has presented to criminology's role in the power/knowledge nexus. 

Post-modern feminism has demonstrated the multiplicity of subjectivites, in 

particular women's, which have been subjugated to the positivist search for the 

causes of crime. For this reason, Smart believes feminist critiques have raised 

serious doubts over the political utility of left realism's interventions. 

If criminology has underpinned existing power relations, critical criminology has 

sought to challenge this power/knowledge nexus. For social harm, it is important 

to note the continuing attempts of critical criminology to counter the support that 

mainstream criminology and, in some cases, left realism has lent to the criminal 

justice system. These observations are necessary to enable social harm to bring a 

fresh impetus and perspective to this project, without unnecessarily discrediting or 

discarding the knowledge that critical criminology has provided over the last twenty- 

five years. In particular, some of the central tenets, on which this critical 

scholarship is based, must be adopted by the social harm perspective. 

Firstly, as Scraton and Chadwick (1991, p165) espoused, critical criminology must 

be able to provide an analysis of criminalisation in the context of all structural forms of 

opprrssion , which include `their interrrlationships and their mutual dependency' 

Subsequently, they argue, critical scholars should ground their analyses of social 

action in the structural relations of production, reproduction and neo-colonialism. 
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The following section will describe in greater detail, how the social harm perspective 

will study harm in the context of these structural relations. 

Secondly, critical criminology's `politics of interventionism' has sought to provide 

knowledge and accounts that promotes the emancipation of oppressed groups. As 

Scraton (2002) points out, this work has been characterised by the importance of 

cases, which in turn have been linked to wider political issues. In doing this, the 

experienced reality of people's lives are contextualised as public issues. A major 

aspect of this approach has been critical criminology's involvement in providing an 

alternative perspective to the dominant accounts emanating from the social conflicts 

of the time. 

Hence, a central focus of this work has been upon the official management of truth 

which has served to deny the harm endured by often marginalized populations, 

with examples being Scraton's (1999a) work on the Hillsborough stadium tragedy 

and Rolston (2000) on state killings in the North of Ireland. The critical 

methodology which has been developed by critical criminology, must be utilised by 

a social harm perspective not only to make it politically relevant, but also to allow 

an experiential element, alongside 'expert'/'academic', to contribute to this 

knowledge. 

2.3 A Social Harm Perspective 

In constructing a social harm perspective two specific points arise from the previous 

discussion of criminology that are integral to this process. Firstly, in the discussion 

of the harms which are included within the remit of crime, it was argued that critical 

criminology needed to develop a normative framework which may define and 

identify harm. This was felt to be of importance, if critical scholars are to be seen to 

be acting in accordance with a rationale as opposed to pursuing a `moral crusade'. 

In particular, this rationale is imperative when seeking to identify harms we consider 

more harmful than those considered by the criminal justice system. Secondly, and 

following on from this point, a framework of harm would allow for the accurate 

description of the vicissitudes of capitalist society21. This would serve to place crime 

21 The emerging methodological approaches of the social harm perspective attempt to capture the 
reality of these vicissitudes. An example of this work is Pantazis's (Forthcoming) adoption of a life 
course methodology to track the harms of gendered violence experienced by women through their 
lives, in order to describe the harms women are subject to and to detail their often interrelated 
nature. 
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and the impact of crime into perspective amongst the multitude of harms which 

people experience. Hill and Robertson (2003) note the importance of the social 

harm approach for moving sociological focus from the parochial debates of crime 

control to capture the reality of the increasingly harmful inequalities occurring in the 

name of `globalisation'. 

In developing an alternative framework of harm, caution is required if the 

perspective is to remain sensitive to the issues of the power/knowledge nexus. 

Muncie (2000) argues social harm is equally part of the power/knowledge nexus and 

must strive to negate its effects. Consequently, there are several issues that the social 

harm paradigm must focus attention upon. 

The first issue to consider is the open and ambiguous nature of the concept 
(Hillyard and Tombs, forthcoming). The concept's very nature means it is 

vulnerable to abuse by the political right. Thus, it is of great importance for the left 

to develop coherent normative frameworks that are capable of countering such 
interventions. With this in mind, pre-existing social harm approaches to this 

definition will be considered later in this section 

Secondly, in attempting to develop a normative framework of harm, a further 

critical issue arises. Such a framework falls foul of the post-modernist critique of 

`totalising' theories. For Muncie (2000), to escape the `grand totalising' tendencies of 

the criminological project, social harm must begin by deconstructing the notion of 
harm and its accompanying themes. By borrowing from the methodology of critical 

criminology, this perspective will remain attuned to the `audience from below', 

through being aligned closely to grass roots political movements. However, 

Muncie's claim that the concept of social harm should be deconstructed is not one 

which will be followed here. It may be a trite observation but it appears 

problematic to deconstruct a term which has yet to be defined, or for which there 

appears to be little sociological consensus over its parameters. 

Alternatively, Stan Cohen opposes alternative frameworks of harm for being 

idealistic. In his critique of the Schwendingers' (1975) use of human rights to 

incorporate state harm into the rubric of crime, he dismisses their efforts as a left 

wing `moral crusade' (Cohen, 1993). However, Green and Ward (2000) offer an 
interesting rebuttal of Cohen's critique in the context of state crime. Green and 
Ward (2000, p103) argue that Cohen's focus upon gross violations of human rights 
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within international law and human rights conventions, excludes the possibility of 

the analysis of harm caused by the `routine' and `legitimate' activities of the state. 

Thus, in order for all forms of harm to be analysed, the social harm perspective 

must adopt an alternative definition to be able to investigate the `mundane'. It is 

the `mundane' operation of power which serves to habitually deprive individuals of 

the pre-conditions required to be purposive actors. For this reason the definition of 

harm detaches itself from definitions of criminal harm, to explore and identify the 

basic human needs necessary for successful human action. 

The third issue relates to the proximity of the social harm perspective to the 

criminal justice system. It is envisaged that social harm will operate as a 

complimentary discourse to critical criminology, in order to explore the possibility 

of a more coherent approach to harm. However, the rejection of the concept of 

crime by the social harm discourse does not preclude its engagement with the 

structures of the criminal justice system. Thomas Mathiesen (1986) offers important 

insights into the interventions critical scholars should have into this system. As an 

abolitionist, Mathiesen (1986, p82) is concerned with the demise of the penal 

complex. However, he argues that the critical scholar should engage in short-term 

reforms that negate the basic structure of the criminal justice system rather than 

consolidate it. This strategy was guided by Mathiesen's appeal for the development 

of alternative visions of how society could be structured and conflicts resolved. 

Hence, social harm must espouse an alternative vision of society, one where the 

non-fulfilment of need is minimised. In order to achieve this, the inadequacies of 

the current approaches to harm must be demonstrated. One possible strategy is to 

highlight the multiplicity of harms which this criminal justice system ignores or 

deals with inappropriately. This strategy draws upon Van Swaaningen's (1999, p18) 

argument that a `counter factual critique' of current `law and order' discourses 

possesses the potential to open out a language of alternative realities. More 

specifically Van Swaaningen's (1999, p18) argues that a critical criminology guided 

by the concerns of social justice may challenge authoritarian trends through the 

three current discourses central to `law and order': community safety; the position 

of the victim; and the role of law in the process of norm formation. 

There is certainly political value in developing these interventions in a social harm 

perspective, particularly through the notions of community safety and the 

juxtaposition of criminal harms against wider social harms (Hallsworth, 1999). 
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Through highlighting the inadequacies of the criminal justice system's approach to 

harm, it opens the possibility of alternative solutions. This is unlike critical 

criminology whose informational base has remained the criminal justice system due 

to its ambiguous relationship with the notion of crime and which has subsequently 
limited the scope of critical criminology's imagination of alternative visions of 

society to those fixed by the parameters of this system. Hence, social harm opens 

out responses to harm from solely the criminal justice sphere, to the potentially 

constructive responses offered by social policy22. Furthermore these observations 

serve to address the issue (raised in the previous section) of the position of a social 
harm discourse in relation to the criminal justice system. 

The following definitionary discussion of social harm will be divided into two parts. 

The first focuses upon establishing what is meant by the `social' in social harm. 

Social harm is the study of socially mediated harm. In order to determine whether 

harm is socially mediated, one must be able to accurately describe the social 

relations upon which societies are predicated. Once these are identified, one may 

begin to understand the determining contexts in which harm occurs. This section 

will argue that the social relations (production, reproduction and neo-colonialism)23, 

upon which capitalist societies are based, have resulted in the inherently harmful 

nature of these societies. 

The second part of the discussion will outline a normative framework from which 
harm may be identified. This framework will draw upon the work of Doyal and 
Gough on human needs. It will be argued that the non-fulfilment of these needs 

leads to the infliction of harm upon human agents. The aim of developing this 

framework is to present a reasoned rationale for determining whether certain events 

are harmful. Such a framework would be open to sociological debate, in order to 

develop the most effective means to identify human harm. 

22 Social Policy is similarly caught in issues of power/knowledge, illustrated by its role in New 
Labour's drive for `evidence-based policy'. This has arguably focused the discipline's attention 
increasingly upon `patching up' capitalism, whilst removing critical questions of the current 
organisation of capitalist society from the agenda of the discipline. Despite this, social policy offers a 
number of constructive interventions to prevent and remedy social harm. 

-; Excluded from these social relations are the factors of age and disability, there was not room in the 
thesis to consider these issues. However, there is potential within Fraser's notion of recognition, 
discussed in the next section, for these issues to be accommodated. 
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Human needs have been chosen as a definitionary base for the definition of harm 

over human rights for a specific reason. Whilst the commendable human rights 

approaches of the Schwendingers (1975) to social harm and Salmi (1993) to 

violence serve to widen traditional approaches to harm within a normative 

framework, it was felt that a theoretical step back should be taken. Thus this 

approach will attempt to generate categories of harm independent of these 

discourses (see Hillyard and Tombs, forthcoming). The origins of human rights are 

based in social conflict and, consequently, human rights conventions are 

contradictory in nature. For instance, the Universal Declaration on Human Rights 

paradoxically recognises poverty as a social ill, however confirms the right to private 

property. Furthermore, human rights conventions are dominated by liberal 

discourses and individualist concerns. The problems of human rights discourses are 

highlighted by feminist critiques which have demonstrated the patriarchal nature of 

liberal jurisprudence and the reasoning that governs their application (Benhabib, 

1992; Smith, 2002). 

At a time when both ends of the political spectrum talk the language of rights, it is 

necessary to remove this normative project initially from such a contested arena. 

This approach wishes to refrain from uncritically adopting the fashionable 

discourses of human rights, for the sake of adding `credibility' to this perspective. 

There is clearly not enough room to explore the complex critiques of human rights, 

and this aspect of the social harm perspective falls outside the remit of this study. 

In short, this is not to reject the notion of human rights, but to favour human needs 

as a normative definition of avoidable harm, which may be realised through many 

strategies, one of which may be the `emancipatory' discourse of human rights. 

2.3.1 Ident jing the ̀ Social' in Social Harm 

In order to identify the social relations in which the analysis of harm should be 

grounded, it is necessary to outline a methodological approach that captures the 

complexity of these social relations. The task of developing such an approach, 

which captures the multiplicity of political struggles in late modernity, is an 
inherently complex one. Indeed post-structuralist and post-modernist theorists 

would argue that it is an impossible task. Consequently, over the past thirty years 

these theoretical approaches have sensitised traditionally class-focused analyses to a 
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number of political struggles. Thus other struggles, such as those of race and 

gender, have challenged class as the principal medium of political mobilisation. 

However, Fraser (1997) notes the irony of these developments. Paradoxically, this 

period has been characterised, on the one hand, by the `decoupling of the cultural politics 

of recognition from the social politics of redistribution' and, on the other, by `aggressive 

marketisation' and `rising material inequality' (Fraser, 1997: p11). Fraser (1997, p13-14) 

details her emancipatory project in `Justice Interruptus, in which she proposes two 

distinct understandings of injustice, which arise from the present organisation of 

social relations in capitalist society. The first is socio-economic injustice which is 

`rooted in the political economic structure of society' (Fraser, 1997: p13). The second is cultural 
injustice `moted in social patterns of representation, interpretation and communication' and is 

linked to `cultural domination, non recognition and disrespect' (Fraser, 1997: p14). Whilst 

Fraser recognises that these injustices and their determining contexts are analytically 
distinct, in practice she notes their interrelationships. 

This observation has methodological consequences for the study of these 

inequalities, as Fraser avoids characterising socio-economic injustice as material 

harm and cultural injustice as symbolic harm. Instead Fraser (1997, p15) views 

material economic institutions as having an `irreducible cultural dimension' of which 
`signification. ' and `norms' are constituent elements of these institutions. Similarly, 

discursive cultural practices have a relationship to the political economy and are 

underpinned by these material processes (1997, p15). Fraser is clear: 

Thus, far from occupying two airtight separate spheres, economic injustice and 
cultural injustice are usually interinbricated so as to reinforce each other 
dialectically. (Fraser, 1997: p15) 

In her response to Judith Butler's (1998) critique of justice Interruptus and in 

particular Butler's claim that alongside symbolic harm, lesbians and gays endure 

serious economic disadvantages with indisputable material effects, Fraser reiterates 

the dialectical relationship of these two injustices. Fraser accuses Butler of 

erroneously conflating the injustices of misrecognition with immaterial and non- 

economic effects. Fraser (1998, p143) argues that the symbolic constructions of 

women, racialised people, and gays that prevent their full participation in society are 

`materially instantiated' in institutions, social practices and ideological state 

apparatuses. For Fraser this assumes a false ontological distinction between the 
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material and the cultural, as the injustices of misrecognition may equally be material 

as those of maldistribution. 

Fraser attaches the two specific remedies of redistribution and recognition to the 

socio-economic and cultural injustices respectively. However these two remedies 

present what Fraser has termed the `redistributive - recognition dilemma', as they have 

mutual interferences. More often than not, recognition claims demand the sanctity 

of group identity and the promotion of their individual identity. On the other hand, 

redistribution claims call for the abolition of existing relations of production, which 

underpin class structures and group specificity. The complexities of this dilemma 

are exacerbated by what Fraser (1997, p19) terms `bivalent collectivities, in other words 

social groups whom when oppressed `suffer injustices that are traceable to both political 

economy and culture simultaneously' Hence both remedies are required, for example to 

right the injustices experienced by working class women. 

In terms of race, the complexities of the dialectical relationship between cultural and 

economic injustices that have resulted from racism are recognised in the work of 

other writers. For instance, Gilroy (2002, p20) recognises the importance of the 

dialectical relationship between race and class. Gilroy (2002, p23) places an 

emphasis upon this characteristic of the relationship between class and race, as race 

should not be conceived as an effect of class, rather class is a `complex and 

multidetermined' process of which racialisation plays a fundamental role. Similarly, 

Sivanandan recognises this relationship, when he describes racism as a form of 

discrimination and in turn discrimination as a tool of exploitation. Hence for 

Sivanandan: 

Racism, in that sense, has always been rooted on the economic compulsions of the 
capitalist system. But it manifests itself, first and foremost, as a cultural 
phenomenon susceptible to cultural solutions... Racism needs to be tackled at both 
levels-remembering that one produces another. (Sivanandan, 2001: p1) 

Sivanandan's concept of xeno-racism is further justification for treating race as a 

bivalent collectivity. Sivanandan (2001, p24) uses `xeno-racism' to describe the 

processes of exclusion performed by developed countries to exclude `impoverished 

strangers' or asylum seekers from their countries in order to protect their wealth. It 

is `xeno-racism' in respect of the fact that it is racism in substance, it denigrates 

people before excluding them; however xeno in form, as it is not colour coded but 

based upon the `fear or hatred of strangers'. 
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Simarly, Fraser's dialectical treatment of the injustices women face as a `bivalent 

collectivity' finds support in the work of Eisenstein (1999). Eisenstein (1999, p196) 

uses the term `capitalist patriarchy' to signify the `mutual dependence' of the 

`capitalist class structure' alongside `male supremacy'. Eisenstein's acceptance of the 

dialectical nature of women's oppression serves to rebut Butler's argument that the 

family, the primary site of women's oppression, should be analysed purely in terms 

of its place in the relations of production. Reflecting upon the phenomena of 

women's double day in the home and their disproportionate presence in the low 

paid sector of the labour market, Eisenstein remarks: 

The conditions of production in society, then, define and shape production, 
reproduction and consumption in the family. So, too the family mode of production, 
reproduction and consumption affects commodity production. They work together 
to define the political economy. (Eisenstein, 1999: p211) 

For Eisenstein (1999, p211), the beneficiaries of the organisation of these relations 

are: the capitalist, for whom this `double-day' results in the generation of surplus 

profit; and all men, regardless of class, from this patriarchal system of privileges. 

To summarise, the strength of Fraser's work and its utility lies in the coherent 

account it provides of the complex interrelationship between a number of social 

relations. In particular, the notion of bivalent collectivities serves to acknowledge 

the dialectic relationship between relations of production and those of gender and 

race. It seeks to provide a framework for the analysis of the social relations of 

capitalist society, from which the fundamental harms these societies produce may 

be understood. Importantly, Fraser specifies the nexus between these social 

relations and the damaging inequalities that result from them, demonstrating the 

harmful organisation of capitalist society. 

2.3.2 Defining Harm 

The following discussion will outline the framework within which specific harms 

may be identified. Primarily, this section will describe Doyal and Gough's24 theory 

of human need, which will form the basis upon which harm is defined. The section 

will be concluded with a discussion of the critiques of Doyal and Gough's work. In 

24 In describing Doyal and Gough's theory of human need, this description in the main will be taken 
from their 1984 article, which provides arguably their most succinct account. However, their 
subsequent book `A Theory of Human Need' (1991) will be referred to, in order to reflect the 
developments of the original article. Similarly, the subsequent contributions of the respective authors 
on the theme will be considered. 
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particular, this discussion will reflect upon the implications of these critiques for the 

empirical application of the theory to the definition of harm. 

For Doyal and Gough (1984, p6) it is of the uptmost importance for Marxists, to 

possess a normative programme that details the `oppression, inequality, and injustice of 

capitalist society 25. They argue that human needs are an ̀ essential component' to the 

development of a socialist vision and to counter the fragmentary and nihilistic 

politics of post-modernism and the rampant individualism of the new right (1984, 

p6). Doyal and Gough's engagement with the question of human needs provides a 

methodological framework which identifies when a person is harmed. In short, it 

will be argued that an individual is harmed through the non-fulfilment of their 

needs. 

Doyal and Gough's thesis is based upon their distinction between needs and wants. 

They contend that needs are distinct from wants in two particular ways (1984, p11). 

First, need is a term which should be used to refer to a specific category of goals, 

which are applicable to all people. These are distinct from wants due to the fact 

that wants are goals or desires based upon an individual's subjective preference over 

their social environment. Secondly, need may be referred to as a group of strategies 

which provide paths to achieve any goal, whether they are needs or wants. Doyal 

and Gough suggest a conception of needs to be commonly-held between actors: 

Such ideas will in turn be based upon some, usually ill defined, conception of 
human nature: of those physiological or emotional gaps which, again, it is 
`unnatural' or abnormal not to try to fill. (Doyal and Gough, 1984: pl2). 

For Doyal and Gough, the objectivity of needs is based upon this very form of 

agreement over the human condition. Doyal and Gough equally recognise that 

such an agreement is keenly contested. However, the socialist project is thrown 

into disarray if the values upon which the normative distinction between needs and 

wants are completely rejected. In short, it is impossible to envisage the organisation 

of socialist society without the ability to make rational decisions about production, 

consumption or resource allocation. 

The foundations of Doyal and Gough's (1984, p14) theory of human need is the 

basic human needs of survival/health and autonomy/learning. These are the 

25 It should noted that the very notion of `justice' has been keenly contested by the left and there is a 
considerable literature upon the issue (see Cohen, 1981; Lukes, 1987; Daly, 2000 and O'Kane, 2002). 
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minimum pre-requisites necessary for people to be capable of successful action. 

For Doyal and Gough, goals may well be social constructions specific to particular 

cultures. However to achieve these people must be able to act. Hence individuals 

must possess the `mental ability to deliberate and to choose' and the physical capacity to follow 

through on their decision' (ibid, 1984: p15). Doyal and Gough succinctly summarise this 

point when they say: 

To put this another way, in order to act successfully people again need physically to 
survive and need enough sense of their own identity or autonomy to initiate actions 
on the basis of their deliberations. (1984, p15) 

Doyal and Gough prioritise these two basic human needs, as clearly an individual 

must have good physical and mental health before they may have other needs 

satisfied. In the context of physical harm, there is a minimal empirical point beyond 

which the capacity for action is hindered to the extent that the actor is `abnormal'. 

The principal of this basic empirical point is applicable to mental health, `the deciding 

factor is the incapacity to perform some tasks culturally regarded as normal without the excuse of a 

physical handicap, old age or poor physical health' (ibid, 1984: p16). For satisfactory 

mental health to be achieved, an individual must experience a minimal amount of 

`human contact, emotional support, opportunity for emotional expression and privacy' (Doyal and 

Gough, 1984: p16). 

The second set of basic human needs of autonomy/learning are closely related to 

those of survival/health, as Doyal and Gough recognise the complex relationship 

between the sum of our physical functions and our ability to initiate our own 

actions. For Doyal and Gough, this autonomy equates to the capacity to formulate 

aims and beliefs in order to act upon them. The basic need for autonomy is based 

upon the notion of our creative consciousness capable of mapping our own 

individual goals and strategies. However, empirically this consciousness is socially 

grounded and can only be realised through educational interaction. This, they 

believe does not present a contradiction, because autonomy is only achievable once 

a number of social rules/skills are acquired, which facilitate need fulfilment. 

Doyal and Gough compliment these basic needs with four societal needs, which 

constitute the social preconditions necessary for the achievement of basic human 

needs: material production, reproduction, communication and authority. In 

particular the societal needs of material production and authority will be utilised in 

this study as they are the most appropriate to the later empirical work. In terms of 
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material production all societies with a division of labour must collectively produce 

goods necessary for need fulfilment, alongside developing systems to distribute 

these goods. The second, the political system of authority ensures that the rules of 

need provision are learnt and followed. The material outcomes of this need are the 

institutions of government, justice and mechanisms of law enforcement. These 

societal needs were used in the case studies undertaken in this thesis, and issues 

relating to their empirical application are considered in later chapters. The empirical 

application of these societal needs was undertaken with Doyal and Gough's 

suggested criteria in mind. Doyal and Gough (1984, p21) argue that societal needs 

should be judged by their ability to facilitate the fulfilment of individual basic needs. 

To avoid presenting a rather abstract list of basic needs, Doyal and Gough outline a 

further series of needs in order to optimise the fulfilment of these basic needs. 

However this presents Doyal and Gough with a dilemma: in optimising basic need 

satisfaction this raises the potential criticism of cultural imperialism. To circumvent 

this dilemma, they advance the concept of the basic goal of human liberation to 

optimise individual and societal needs. This provides an evaluative criterion, which 

enables the strategies for need provision to be rationally argued. Hence human 

liberation is achieved when an actor possesses the ability to choose between 

strategies in order to meet their individual and societal needs. 

Doyal and Gough (1991, p68) later introduced the notion of critical autonomy to 

reflect the complexities of the notion of autonomy. This was based upon a 

distinction that they draw between the original concept of human liberation and the 

later notion of critical autonomy. The former concept refers to an actor being able 

to make choices at a minimal level over issues of basic needs satisfaction, whilst the 

later concept requires the individual to be involved in an informed decision making 

process, upon issues of life-style. However, for critical autonomy to be achieved, an 

individual must have both facets of these notions: human agency and full 

democratic participation. 

To fulfil the needs of human liberation/critical autonomy, Doyal and Gough (1984, 

p25) argue that the social and ecological contexts of these needs require specific 

characteristics. Firstly, in order for need-oriented understanding to be maximised in 

the social context, two needs must exist: communicational need and constitutional 

need. The introduction of these needs describes the appropriate condition for 

maximising a framework of negotiations in which the most rational solutions to 
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need provision may be formulated. In order to produce such a framc« ork, Doval 

and Gough turn to Habermas's theory of critical communication and Rawl's theory 

of justice. From this discussion, they conclude: 

For the optimisation of basic need satisfaction to be meaningfully and 
democratically negotiated - for liberation to be a practical proposition - individuals 

must have the right and the capacity to so negotiate. That is to say, humans also 
have constitutional needs which stipulate the social rules by which these rights and 
capacities will be guaranteed - irrespective of whatever other social rules they may 
happen to follow. (Doyal and Gough, 1984: p26) 

Equally, Doval and Gough place an importance upon the ecological context in 

which need provision is decided. Ironically, ecological concerns arise in conflict 

with the societal need of material production. \ 'teilst a nation state must achieve a 

certain level of material production in order to satisf`- human needs, this may serve 

to deprive other populations of the resources to satisfy, their needs. Thus, Doyal and 

Gough argue that basic human needs are generalisable to all, and must be satisfied 

within the parameters of the global environment. Hence, they emphasise the global 

nature of the politics of need, as no group of people should have their needs 

excluded. This is an important consideration, particularly in the discussion of needs 

and wants, and the consequences of the developed world's `want'-based 

consumption. 

Doyal and Gough's theory of human need has provoked numerous critiques 

(Drover and Kerans, 1993; Tao and Drover, 1997; and Wetherly, 1996). However 

the following discussion will focus upon the debates primarily between Doyal and 

Gough and Soper (1993), because she makes several interesting observations that 

aid the definition of harm in an empirical context. This discussion will be concluded 

with Wetherly's analogy of capital needs, which further clarify the methodological 

application of Doyal and Gough's theory. In particular, this discussion will stress the 

importance of separating the `needs' of capital from human need. 

Soper (1993, p113) argues that Doyal and Gough's theory of needs is pitched at a 

high level of abstraction. However, whilst this approach serves to avoid criticism 

over its empirical application, it means they are less capable of providing solutions 

to the practical problems of need provision. Soper (1993, p114) contends that 

theories of need which remain at an abstract level may avoid some of the political 

difficulties that the empirical application of these needs presents; this approach risks 

presenting objective needs which are culturally imperialist notions of good. 
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Gough (2000) notes that this is a dilemma which Doyal and Gough (1984; 1990) 

attempted to resolve particularly through critical autonomy, communication, and 

constitutional need optimisers. Gough argues that these needs are clear: a dialogue 

between expert-technical knowledge and experiential knowledge should decide the 

question of need satisfaction. Gough provides an important insight, into the 

methodological application of these needs. This has highlighted the requirement, 

when defining harm, that both `technical' and `experiential' `knowledges' should 

determine the question of non-fulfilment of need. In the context of this study, in 

the later case studies, harm will be defined in the empirical context of these areas. 

Accordingly, this approach will draw from Gough's observations so that both forms 

of knowledge are utilised when using these needs to define harm. 

However, Soper challenges Doyal and Gough's resolution of this dilemma through 

their `thin' theory of need, because of the theory's inability to resolve the 

ambiguities of imposing universal needs over subjective preferences. Soper 

(1993, p117) recognises, unlike the `thick' theorists of need who believe needs are 

only ascribable insofar as they are consciously recognised by those possessing them, 

that Doyal and Gough provide a clear criteria to evaluate facets fundamental to 

human well being. Yet this approach Soper argues, inevitably loses sight of the 

complex nuances of need. Soper accepts that in a large number of scenarios serious 

harm may be equated to death or damage to our mental and physical health, yet our 

needs are more than the sum of our bodily functions; they are the property of our 

subjectivity. 

Soper illustrates this point with the conflict between what may be considered 

biologically necessary for us and what we subjectively consider necessary in our 

lives. Hence she disputes their assertion that an individual can never need to engage 

in self-destructive acts. For example, an individual may well commit suicide in spite 

of high levels of physical need satisfaction. Soper asserts that the determination of 

the notion of serious harm can only result from social agreement, rather than the 

revelation of objective facts about human nature. 

In response to Soper's point, Doyal (1993, p118) denies they equate serious harm to 

the absence of basic need satisfaction; rather they link serious harm to disabled 

social participation. Thus, the fulfilment of basic needs is the pre-condition for 

remedying this disabled social participation. Doyal argues that to refer to their 

conception of harm as the deprivation of physical and psychological needs, is to 
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neglect the social dimension of their conception of harm. Furthermore, Doyal 

contends that serious harm is constituted not by individual perceptions but the 

normative expectations of any culture. From a social harm perspective, this is an 

important factor when defining whether a social process or activity is harmful. If 

serious harm equates to `disabled social participation ; then it is imperative that the 

normative expectations of this society are used to assess the extent to which these 

activities have been curtailed. Only after such an analysis may the relationship 

between harm and the non-fulfilment of needs be understood. 

Secondly, the discourse of human needs, like any emancipatory tool is open to 

interventions from the powerful, designed to subvert its original political purpose. 

The result of these unwarranted intrusions into the politics of need, may serve to 

prioritise and legitimate the needs of capital. It is of the utmost importance that the 

needs of capital are not ideologically conflated with human needs; the two are 

distinct and should remain so. The two are easily distinguished: human needs are 

complex and plural in nature; whereas the goal of capital is simple, to expand profits 

while managing risk (Gough, 2000: p13). 

Wetherly (1996), in an analogy to Doyal and Gough's theory of human needs, 

describes the needs of capital: 

System need Maintenance of capitalist relations of production. 

Basic need Profit. 

Intermediate needs Bourgeios legal order; 

Compliance; 

Regulation of the capital labour relation; 

General material conditions. 

Specific Satisfzers State economic and social policies. 

Wetherley's model is not without its problems and Gough notes the functionalism 

of its characterisation of the role of the state. However, it is an interesting tool of 

analysis for social harm, as it acknowledges the needs of capital as a distinct entity 

from those of human beings and whilst they may not always conflict, they should be 
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analytically separate. By identifying the needs of capital, it allows an analysis to be 

undertaken of the interplay between the two sets of needs, specifically the extent 

and nature of the subjugation of human needs to those of capital. 

2.4 Conclusion 

This chapter has sought to address the first research question of this study, primarily 

through a critique of criminology's response to harm production and secondly, 

through the formulation of an alternative social harm framework. 

The first part of this chapter was dedicated to demonstrating criminology's location 

in the power-knowledge nexus that currently supports the production of harm in 

capitalist society. Whilst the chapter has sought to highlight the important 

interventions of critical criminology, it has equally demonstrated the limitations of 

the critical perspective. The sub-discipline's proximity to the criminal justice 

system, has diverted the attention of the paradigm away from significant levels of 

human suffering. In order to detach critical scholarship from dominant sites, such 

as the criminal justice system, it was argued that alternative frameworks are needed 

to realise the true extent of socially mediated harm. 

The second part of the chapter was dedicated to the development of the alternative 

framework of social harm. This framework presented the argument that socially 

mediated harm should be located in the social relations that capitalist society is 

predicated upon. Thus the inequalities propagated by these social relations are 

directly linked to the harm that results from the non-fulfilment of human need. It is 

this sequence of processes, which will be referred to as harm production. 

Finally, the development of this framework of social harm (as dictated by the first 

research question) will only be completed by its empirical application to the case 

studies contained in chapters five, six and seven. In particular, the discussion of the 

normative schema of needs, in the previous section, was concluded with a number 

of points to guide the definition of harm in these case studies. It is not until this 

abstract schema of needs is contextualised, in these case studies, that the 

requirements of the first research question will have been fulfilled. 
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CHAPTER 3: A FRAMEWORK TO UNDERSTAND THE 

LEGITIMATION OF HARM PRODUCTION 

The purpose of theorising is not to enhance one's intellectual or 
academic reputation but to enable us to grasp, understand and 

explain - to produce an adequate knowledge of - the historical world 
and its processes; and thereby to inform our practice so that we may 

transform it. (Hall, 1988a) 

3.1 Introduction 

So far this thesis has outlined a number of theoretical arguments that situate the 

production of harm within the organisation of capitalist society,. The following 

chapter seeks to move the reader's attention from the origins of harm production to 

the processes that sustain it. The chapter is based upon the premise that in order to 

organise against the possibility of disintegration, capitalist societies must secure the 

consent of its population for the harm its organisation causes. Consequently, this 

chapter is devoted to understanding the processes at work within capitalist society 

that legitimate the production of harm. In order to explain the differing processes 

in which consent for the production of harm has been secured, the chapter has 

been divided into three sections. 

The first section provides a discussion of the theoretical issues upon which this 

chapter is based. Drawing upon the theories of Marx, Gramsci, Hall and Foucault, 

the discussion will focus upon the issues of power and ideology. This discussion 

presents to the reader a number of theoretical arguments upon which the responses 

to research questions two, three, and four will be predicated26. Specifically, these 

questions require an interrelated macro/micro level analysis of the conditions which 

26 The reader should be reminded of these research questions: 

2. What are the structures which legitimate harm production? 

If' i ii are the mate, 7. rl interests n'k'J) are irrres/e, d in the production of harm? 

I1711, it , m' the ideological conditions which facilitate the production of harm? 

3. What practices perpetuate harm production? 
II hat 

, Ili' 
the discursive 

, 
ro1711, L'IOI; f whit'/7 /1, U7N 

li her:..,; ' the n r; r! ̀  r, r. tip e: r which perpetuate l,, arn j? 

4. \\'hat is the relationship between the structures identified in question two and the practices 
identified in question three? 
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sustain harm production. The resulting observations from this discussion will be 

used in the development of the following concepts. 

The second part of the chapter outlines the first of these concepts: the concept of 

harm talk. Harm talk is defined as the ideological and discursive ordering of the 

harm claims of differing societal groups. It will be argued that harm talk prioritises 

the harm claims of social groups which serve to create hierarchies of harm. The 

harm claims of groups that are prioritised at the apex of these hierarchies have 

greater value placed upon them than those positioned towards its base. Naturally, 

social power is integral to a group's ability to have their harm claims recognised. 

This notion is employed to understand and explain the varied responses of 

regulatory institutions to the harm claims of different social groups. 

The third part of this chapter outlines the concept of moral indifference. This 

draws upon the sociological theories of Zygmunt Bauman on modernity and 

morality. In particular, the section will develop Bauman's notion of moral 

indifference in order to understand the continued production of harm in advanced 

capitalist society. Specifically, the notion of moral indifference will be utilised to 

illuminate the processes within regulatory agencies which have produced 

indifference to harm amongst those required by society to regulate that harm. 

3.2 Power and Ideology 

As mentioned in the introduction to this chapter, research questions two, three and 

four require a theoretical framework that reflects the macro and micro levels of 

harm production. Consequently, this section has sought to draw upon writers who 

offer insights to these differing levels of analysis. The section is subdivided into 

three parts: the first, discusses the structural approach of Marx and Engels to the 

issues of power and ideology; the second, draws upon Gramsci's modifications of 

the classic Marxist position through the concepts of the historical bloc and 

hegemony, and reflects upon Stuart Hall's use of them; and the final part describes 

Foucault's critique of Marxism's structuralist approach and his subsequent focus 

upon the `micmphysics ofpower: 

3.2.1 It far\- and Engels: The German Ideology 

Marx and Engels' ideas on the nature of ideology will be taken from the German 

Ideology, which sought to challenge the `idealist' project of the young Hegelians. The 
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Getman Ideology offers important insights into the nature of ideology, whilst inspiring 

many varied critiques. The following section will seek to identify- these insights and 

the issues they provoke. 

The first of these themes is the material nature of ideas. Marx and Engels described 

the relationship between consciousness and the material world in the following way: 

The production of ideas, of conceptions, of consciousness, is at first directly 
interwoven with the material activity and the material intercourse of men, the 
language of real life. Conceiving, thinling, the mental intercourse of men appear at 
this stage as the direct efflux of their material behaviour... Life is not determined by 

consciousness but consciousness by life. (Marx, with Engels, 1998: p42) 

Both post-structuralists and post modernists alike have challenged this rigid material 

context of human consciousness. However, whilst sensitive to these arguments the 

discussion will attempt to demonstrate the importance of this notion through the 

exploration of the dialectic relationship between human consciousness and the 

material world. 

This leads onto the second premise. For Marx and Engels the determining base of 

dominant ideas is located in a class system: 

The ideas of the ruling class are in every epoch the ruling ideas, i. e. the class which 
is the ruling material force of society, is at the same time its ruling intellectual force. 
The class which has the means of material production at its disposal, has control at 
the same time over the means of mental production, so that thereby, generally 
speaking, the ideas of those who lack the means of mental production are subject to 
it. (Marx, with Engels, 1998: p67) 

While the following discussion is sympathetic to the notion that the dominant ideas 

of a capitalist society are controlled by the 'class which is the ruling material force ; certain 

nuances should also be recognised. Firstly, any analysis of capitalist society should 

recognise that there are a variety of social struggles, of gender and race, which are 

interwoven into the class struggle27. Secondly, and related to the previous point, 

capitalist society is based upon numerous social conflicts, which represent a variety 

of group interests and, as a consequence, there are different competing discourses 

which seek concessions from the dominant group. 

Finally', Marx and Engels describe the homogeneity of the ideas determined by the 

ruling class: 

Each ruling class has to give its ideas the form of universality, and represent them 
as the only rational universally valid ones. (Marx, with Engels , 1998: p68) 

'1"hcsc h. ivc been detailed in section 2.3.1 
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This is an important notion in spite of its seeming rigidity, since it acknowledges the 

form which human consciousness takes and its determining contexts. Undoubtedly, 

it should be recognised that social struggles are interwoven with competing 

discourses. However, it will be argued that the terrain upon which these discourses 

compete is already shaped by the ideology of the dominant group in society. 

3.2.2 Gramsci and Hall: The Historical bloc and Hegemony 

The discussion of Marx and Engels' position has raised important issues relating to 

the work of the Marxists, Antonio Gramsci and Stuart Hall. Fundamental to the 

development of these issues are Antonio Gramsci's concepts of hegemony and the 

historical bloc. For Gramsci, the historical bloc reflects the organisation of social 

relations in capitalist society. The concept is used to describe the manner in which 

social groups are arranged and come to constitute society. Thus, the historical bloc 

must be viewed as being characterised by a number of conflicting and contradictory 

interests. For Gramsci the central organising feature of the bloc is class. In other 

words, the bloc is led by the group that possesses the capability of extracting surplus 

value from the relations of production. 

For Gramsci (1999, p201), the analysis of the historical bloc should be based upon 

the distinction between organic and conjunctural movements. Conjunctural 

movements are characterised by `localised' political criticism, which result from the 

inevitable tensions of this heterogeneous formation. However, the organic 

phenomena built upon these conjunctural movements provide a socio-historical 

criticism which threatens the structure of the bloc: 

A crisis occurs, sometimes lasting for decades. This exceptional duration means 
that incurable structural contradictions have revealed themselves (reached 

maturity), and that, despite this, the political forces which are struggling to conserve 
and defend the existing structure itself are making every effort to cure them within 
certain limits, and to overcome them. These incessant and persistent efforts... form 
the terrain of the conjunctural, and it is upon this terrain that the forces of 
opposition organise. These forces seek to demonstrate that the necessary and 
sufficient conditions already exist to make possible, and hence imperative, the 
accomplishment of certain historical tasks. (Gramsci, 1999: p201) 

This methodology gives a tool with which the conflicts within the historical bloc 

may be analysed to distinguish transitory trends from those with the potential for 

more permanent disruption. Such a distinction takes greater significance when the 

relationship between structure and ideology is explored. As Gramsci (1999, p199), 

contends 'o' aii c ideolq es are nec'essaii' to the sI, m'ture... thy organise human masses, th(, ) 

50 



form the terrain on which men move' Gramsci (1999, p200) further illuminates the 

dialectical nature of this relationship, when he observes that `material forcer would be 

inconceivable historically without form and the ideologies would be individual fancier without 

material forces 

It is this relationship between the material and the ideological which results in 

Gramsci's conception of hegemony. In order to maintain the historical bloc and to 

realise their interests, the dominant class needs to convince its own members and 

other groups to accept its `ethico-political' leadership. As a result, the dominant 

class wishes to shape the interests of the subordinate groups in the bloc, within the 

confines of the dominant ideology. Gramsci's notion of hegemony reflects: 

... the entire complex of practical and theoretical activities within which the ruling 
class not only justifies and maintains its dominance, but manages to win the active 
consent over whom it rules. (Gramsci, 1971: p 244) 

In spite of the idealist potential of hegemony, Gramsci is at pains to emphasise the 

location of this `ethico-political' phenomena within the `decisive nucleus of economic 
ach. m. 0 

However, the superstructure is not to be neglected in Gramsci's analysis of 

hegemony. For instance, the state has a fundamental role in the `ethical' 

development of the population: 

... its most important functions is to raise the great mass of the population to a 
particular cultural and moral level, a level (or type) which corresponds to the needs 
of the productive forces of development, and hence to the interests of the ruling 
classes. (Gramsci 1999, p234) 

The state is conceived, by Gramsci (1999, p235), as a mixture of political and civil 

society, which alternates between coercion and consent. However, he believes it is 

possible to imagine the coercive element of the state `withering' with the 

development of more `conspicuous' elements. As a consequence of this conception of 

the state, a specific notion of civil society arises. Whilst the state is conceived as a 

sphere of coercion and domination, civil society is a site in which consent and 
hegemony may operate in opposition to the state. Thus, civil society is the social 

arena in which opposition may develop support and gain social power. 

Gramsci (1999, p226) develops his notion of the political organisation of civil 

society through the concept of the `war of position' The war of position likens the 

superstructures of civil society to a military trench system. Thus a group may 
breach the outer defence in a moment of economic crisis, but would not have the 
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time to organise civil society sufficiently to take advantage of this moment. 

Gramsci, as a consequence, describes a position whereby: 

... unprecedented concentration of hegemony is necessary, and hence a more 
interventionist government, which will take the offensive more openly against the 
oppositionists and organise permanently the impossibility of internal disintegration 

- with controls of every kind political and administration- reinforcement of the 
hegemonic positions of the group. (Gramsci 1999, p234) 

Gramsci's analysis allows a sense of the hegemonic struggle and the resistance that 

the state encounters, on behalf of the dominant class, in civil society. This is in 

contrast to the determinist accounts often derived from Marx and Engels' notion of 

`ruling ideas'. The contested nature of hegemony is the concept's strength. This is 

not a unidirectional phenomena; `it is not an instrument of dominant groups in order to gain 

the consent of and exercise over subaltern classes' (Gramsci, 1999: p 197). Rather, the 

subaltern group contributes to hegemony and, as a consequence, consent has a 

productive rather than a purely negative nature. Neither is hegemony a static 

notion, because it has a dynamic nature that reflects the social struggles it is located 

in: 

... the life of the state is conceived as a continuous process of formation and 
superseding of unstable equilibrium (on the juridical plane) between the interests of 
the fundamental group and those of the subordinate groups- equilibria in which the 
interests of the dominant group prevail, but only up to a certain point... (Gramsci, 
1999, p206) 

Gramsci's notons of the historical bloc and hegemony inspired many writers, for 

some of the reasons outlined above. One such writer is Stuart Hall, whose brilliant 

polemic on Thatcherism drew heavily upon the thought of Gramsci. The work of 

Hall and specifically his work in the late 1970s, and throughout the 1980s, arguably- 

his most important, will form the focus of the following section. The reason for 

selecting Hall's work is its insightful application of Gramsci alongside the concept 

of discourse, to the social struggles of this significant period of modern history. A 

consistent thread through this work is Hall's concern with the ability of the 

'l'hatcherite ideological project to represent 'corporate capital' whilst gaining consent 

from `substantial sections of the subordinate and dominant clas es' (Hall, 1988b, p165). This 

concern has driven Hall's desire to develop an understanding of the following 

question: 

Wist is the nature of this ideology which can inscribe such a vast range of different 
positions and interests in it, and which seems to represent a little bit of everybody? 
(Hall, 1988b, p165) 
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In addressing this question, Hall believes the Gramscian concepts of the historical 

bloc and hegemony offer a resolution to the problems which arise from `traditional 

Marxism', and in particular the rigid economism associated with concepts such as 

ideology. Hall rejects the notion that the subordinates of the Thatcherite historical 

bloc are incorporated into this hegemony due to their false consciousness, because 

as he explains the political character of our ideas cannot be guaranteed by our class position' 

(Hall, 1988b, p167; Hall 1988a). Hall seeks to contest the theory of ideology 

espoused by Marx and Engels in the German Ideology, which expresses a `broad 

coincidence between the ruling class and ruling ideas' favouring the view that there is `no 

perfect or consistent class ymmetry in the way these ideological formations are distributed... '(Hall, 

1988a: p41). 

In doing so however, Hall has a sense of the intrinsic value of the insights classic 

Marxism has to offer. One of these is the structure which the Marxist conception 

of ideology gives to an explanation of the uneven `social distribution of knowledge' 

(Hall, 1988a: p44). For Hall, the social institutions that are integral to the 

formation /transformation of this knowledge are embedded in and shaped by the 

class relations around them. For this to take place, the codes which are used to 

decipher the meanings of events, and the language used to construct interests, 

mirror the `unequal relations of power' which manifest themselves in the sphere of 

symbolic production (Hall, 1988a: p44). Hence, Hall recognises that: 

Ruling ideas may dominate other conceptions of the social world by setting the limit 
to what all appear as rational, reasonable, credible, indeed sayable or thinkable, 
within the given vocabularies of motive and action available to us ... Ideologies may 
not be affixed as organic entities, to their appropriate classes, but this does not 
mean that the production and transformation of ideology in society could proceed 
free of or outside the structuring lines of force and power. (Hall, 1988a, p44-45) 

It would appear that Hall wishes to accept the structure and form which this 

conception of ideology can provide. However, he attempts to depart from the 

concepts which focus upon class power alone. 

Similarly, Hall retains the notion that interests have a decisive role in the operation 

of ideas within which groups come to understand the world and their alliances in it. 

Again, Hall seeks to broaden from a class focus, so that class is not the sole 

determinant of social interest. Interests are constructed through ideological 

processes, and by their very nature are contradictory as social groups are often a 

reflection of a multiplicity of interests. Thus, the `lines of attachment and inter-dependence 

can run counter to and cross-cut or interrupt the liner of solidarity and resistance between capital 
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and labor' (Hall, 1988a, p45). This leads Hall to the conclusion which seeks to qualify 

the position of traditional marxism: 

It is therefore possible to hold both the proposition that position in the social 
structure has the tendency to influence the direction of social thought, without 
arguing that material univocally determines ideology or that class position 
represents a guarantee that a class will have the appropriate forms of consciousness. 
(Hall, 1988a, p45) 

For Hall, the rejection of the `mechanistic' conception of class domination by the 

ruling class is suitably replaced by the notions of hegemony and the historical bloc. 

Thus, hegemony offers a notion which reflects the complexity of struggles in a 

multiplicity of spheres that attempt to undermine the existing dominant structures. 

Equally, the notion of the historical bloc undermines the concept of the ruling class 

by favouring a `heterogeneous social composition of power and domination' (Hall, 1988c: p7). 

Hall believes this avoids a class-determined `essentialism' and broadens the 

possibilities for analysis, to `. racial forces which do not have a clear class designation' (Hall 
, 

1998a: p53; Hall 1988c)28. 

In order for Hall to accommodate the contradiction within ideological processes 

and to recognise the `autonomy' of these processes, he turns to post-stucturalist 

discourse theories in order to conceptualise the articulation of elements' (Hall, 

1988c: p9). Therefore, Hall seeks to understand how contesting discoursess in the 

ideological field conflict over ideas and concepts. The reason for Hall's focus upon 

this aspect of the ideological field is to illustrate how: 

Thatcherism articulated and condenses different, often contradictory discourses 
within the same ideological formation (Hall, 1988c: p10). 

However, Hall is careful to add a caveat to this approach. Whilst he recognises that 

`historical formations, are never permanent structures', he notes they are `deeply resistant to 

change' (Hall, 1988c: p10). Consequently, they provide boundaries which give the 

spheres of politics and ideology `the open structure of a formation' but not an infinite 

plurality of meanings (Hall, 1988c: p10). 

The ambiguities of Gramsci's work are well documented, and these have lead to a 

number of criticisms of Hall's interpretations. One such example is the conflicting 

28 At this stage in Hall's work, it should be noted, whilst he identifies examples of wider social 
relations, such as race and gender, he remains ambiguous about their inter-relationship with class. 
This issue has been dealt with in section 2.2.2. 
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use of the concept of hegemony. Barrett (1991) has noted the confusion over 

whether the term should be used to explore the phenomenon of consent or the 

relationship between coercion and consent. Hall's work would seem to suggest that 

hegemony is a form of consent deployed by dominant groups to govern subordinate 

groups within civil society. However, the dominant group may also govern through 

coercion in periods when hegemony fails to gain consent from the subordinate 

groups for their leadership. 

This criticism has lead to the accusation of ideologism. In Jessop et al's (1984) 

critique of Hall's concept of Authoritarian Populism, the main charge against Hall 

relates to his `ideological celebration of Thatcherism . For Jessop et al this ideological bias 

is predicated upon three critical points. The first relates to Hall's use of a `discourse- 

theoretical approach, which treats language and discourse as an autonomous 

phenomenon. This they conclude opens his approach to the charge of ideologism. 

Secondly, Jessop et al believe Hall's reliance upon discourse theory, and his 

subsequent focus upon the discursive strategies of Thatcherism, neglect its 

structural underpinnings. Their final critical point, a continuation of the previous, 

one relates to Hall's focus upon society's ideological apparatus, which excludes an 

analysis of the `concrete reception of political ideologies in determinant conditions' (1984, p37). 

For Jessop et al, this lacuna in Hall's analysis serves to ignore the significance of the 

material rewards bestowed by Thatcherism upon its supporters, both inside and 

outside of the power bloc. 

Without doubt these points are useful caveats to be incorporated into Hall's 

analysis. However, Jessop et al proceeded to accuse Hall of homogenising the 

impact of Thatcherism, because of his failure to demonstrate `which of these messages, if 

any, were accepted and by whom'(1984, p38). Hall responded to Jessop et al's charge in 

the following way: 

The entire thrust of my work on the ideology of Thatcherism has been to try to show 
how Thatcherism has managed to stitch up or unify the contradictory strands in its 
discourse...! don't see how that could conceivably be construed as endowing 
Thatcherism with an `excessively unified image'. (Hall, 1988c, p157) 

Similarly, Hall is at pains to avoid the charge of ideologism, by reasserting his use of 

Gramsci's argument that hegemony is impossible to conceptualise without the 

`decisive nucleus of economic activity' (1988c, p156). Similarly, he wishes to distance 

himself from discourse theories which are proposed as a replacement for the notion 

of ideology. This is evidenced in his rejection of Laclau and Mouffe's (1985) 
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reformulation of hegemony, which he asserts, dissolves `all' phenomena into 

discourse. 

3.2.3 Foucault: The Discursive Turn 

Foucault sought to develop alternative concepts to those central to marlism, in 

particular to the notions of capitalist power and ideology. This section will deal 

with Foucault's broader concepts of power, discourse and truth, which sought to 

challenge marxism. In order for this section to be as succinct as possible, it will 

focus upon Foucault's later work, in acknowledgement of the developments in his 

ideas, from bio-power to governmentality and from archaeological to genealogical 

analysis. 

In The Subject and Power' (1982), Foucault summarises the objective of his work to 

be: 

... to create a history of the different modes by which, in our culture, human beings 

are made subjects. My work has dealt with three modes of objectification which 
transform human beings into subjects. (Foucault, 1982: p208) 

These modes included the modes of inquiry considered scientific which seek to 

objectivise the speaking and productive subject; the objectivising of the subject 

through dividing practices, which divide the subject itself or divide it from others 

and; the way human beings constitute themselves as a subject, for instance how they- 

recognise themselves as subjects of sexuality. Foucault shifts the focus of analysis 

from the classic inarxist question of what forms power takes, to how power 

operates. More specifically: 

This form of power applies itself to immediate everyday life which categorises the 
individual, marks him by his own identity, imposes a law of truth on him which he 

must recognise and which others must recognise in him. It is a form of power 
which makes individuals subjects. There are two meanings of the word subject: 
subject to someone else by control and dependence and tied to his own identity by a 
conscience or self knowledge. Both meanings suggest a form of power which 
subjugates and makes subject to. (Foucault, 1982: p212) 

This focus upon the operation of power, leads Foucault to challenge marxist 

analyses of the state, which have often concentrated upon the totalising form of 

po«-cr as opposed to individualising forms. For Foucault, the modern state is a 
4pI(J/J7-\' OJ tllldll'l(IIlll%Lca/ioll ,a technique which locates the production of truth within 

an individual, in order to incorporate a form of self-government within the subject. 

Conscquently, Foucault's notion of resistance does not liberate us from macro 

structures of power such as the state and its institutions. Rather it seeks to 
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challenge these processes of individualisation through the development of 

alternative forms of subjectivity. 

Foucault defines the exercise of power as relationships between individuals in which 

certain actions modify others. For Foucault power is not a ubiquitous phenomena, 

rather it is a passive concept and exists only when put into action. Contrary to 

Gramsci's view, Foucault states that power is not a function of consent, it cannot be 

`a rennunciation of freedom, a transfer of rights, the power of each and all delegated to a few 

Foucault concedes the power relationship may be the result of a previous consent, 

however he reasserts power `is not by nature the manifestation o fa consensus' (1982, p220). 

The power relationship is a productive phenomenon: `it is a total structure of actions 
brought to bear upon possible actions' and is responsible for a multiplicity of `responses, 

reactions, results, and possible interventions '(1982, p220). 

In order for an action to be brought to bear upon another in the power relationship, 

a strategy must be employed. A strategy may be conceived in three ways: `to designate 

the means to a certain end'; to impose upon others what one thinks should be their 

action and what one considers to be one's own; and `to designate the procedures used in a 

situation of confrontation to deprive the opponent of his means of combat' (Foucault, 

1982: p224). These strategies are deployed in confrontations, where the objective is 

to act upon another, in order to deprive them of the means of struggle. These 

strategies of struggle impose limits upon their adversaries where a point of reversal 

is possible, and eventually these antagonisms manifest themselves in stable 

mechanisms, which may guide the actions of others. 

As discussed earlier the objective of Foucault's inquiries is the constitution of the 

human subject and the concept of discourse, he argues, offers insights into this 

process. Foucault's notion of discourse significantly evolved from the concept used 

in his archaeological methodology to the one later deployed in his genealogical 

studies. Instead of attempting to investigate the internal limits placed upon the 

infinite production of meaning, he identifies a series of external forces that operate 

upon discourse. These external limits include prohibition, division and rejection, 

and the imposition of the `will to truth'. Prohibitory strategies operate through a 

system of taboos on the object of speech, which constrains the circumstances of 

speech and delimitation of authorisation. The notion of division and rejection, 

illuminates a process in which `rational' discourse derogates and excludes the 

experiences of others in order to maintain the integrity of its own identity. All 
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societies have a `will to truth', which establishes definitions of `truth' and 

`falsehood', and determines how knowledge operates. These external controls are 

reflected in the internal controls which operate within discursive formations 

(Foucault, 1981)29. 

As a consequence of Foucault's theory of discourse the concept of truth is 

developed to reject the Marxist concept of ideology. Foucault (1984, p60) rejects 

the notion of ideology on three grounds: first, ideology only ever reflects 

unacceptable truth claims; second, ideology is based upon a humanist 

understanding; and third ideology is relative to a structure, a material and economic 
determinant. Ideology has a negative notion of power. Instead for Foucault (1984, 

p60-61), what makes power hold, become accepted, is that it does not just say no, 
`but that it traverses and produces things, it induces pleasure, forms knowledge, produces discourse' 

Thus Foucault believes that truth and power are inextricably related. Truth is 

constituted by power through a series of multiple forms of constraint and should be 

seen as their productive outcome: 

Each society has its regime of truth, its general politics of truth: that is, the types of 
discourse which it accepts and makes function as true; the mechanisms and 
instances which enable one to distinguish true and false statements, the means by 
which each is sanctioned; the techniques and procedures accorded value in the 
acquisition of truth; the status of those who are charged with saying what counts as 
true. (Foucault, 1984: p73) 

For Foucault (1984) these regimes of truth are characterised by five traits: first, it is 

concentrated in scientific discourse and those institutions which produce it; second, 

it is the focus of economic and political provocation; third, it is subject to 

widespread consumption; fourth, it is produced by societies' dominant political and 

economic apparatuses; and finally it is the topic of social struggle. 

Foucault's analysis has attracted both praise and criticism, some of which will be 

detailed here. The following discussion is divided into three themes: social 

cohesion; the dialectic of ideas and structure; and the conception of the subject. 

This discussion will be drawn upon later to develop the concepts of harm talk and 

moral indifference. 

Foucault's concept of governmentality seeks to shift the traditional marxist focus 

upon state and civil society to the development of individualising techniques and 

29 These internal discursive regimes are discussed later in section 4.2.4. 
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practices, which have restructured power struggles through the formation of new 

modes of social cohesion. As Smart notes, Foucault broadens the notion of 

hegemony through the introduction of a non-determinist conception of power, and 

through the productive nature of his regimes of truth. However, commentators 

have questioned how comprehensive Foucault's account of social cohesion can be. 

McNay (1994, p110), for example, observes that Foucault juxtaposes the 

`macrophysics of power to the microphysics of bodily, discipline without providing any mediatory 

category which would explain how these moments are held together : She contrasts this problem 

in Foucault's thought to the theory of ideology, which she believes offers: 

... a way of accounting for subject formations that articulate and conceal, on a 
micrological level, the macrological interests of multinational capitalism. It also 
offers a more complex explanation of the levels of dislocation between exploitation, 
experience and consciousness (knowledge) than the short-circuited link between 
desire, oppression and action proposed by Foucault and Deleuze ... (McNay, 1994, 
p110) 

Furthermore, Hall (1988a, p52) argues that Foucault's focus upon the microphysics 

of power has exchanged the important analysis of the relationship between the 

`lateral powers' in civil society and the `vertical powers' of the state for a conception of a 

ubiquitous power network. For Hall (1988a, p52), Foucault's notion of power is 

Durkheimian in nature, as it presents the `collective conscience' as an abstract force `in 

society that constrains us all or rather through which we endlessly constrain one another" °. 

Arguably, the deficiency in Foucault's account of the macro and determining 

contexts of power leaves his theory with a group of meaningless strategies which are 

played out upon the body. 

A further lacuna, which exacerbates the previous one, is the weight and primacy 

that Foucault gives to the material effect of discursive regimes upon the body. As 

McNay (1994, p109) notes, ideology has a sense of material force, which she 

contends enables `asymmetrical relations' to be upheld, in that actors are not compliant 

to material constraint and neither do they willingly accept dominant values. 

A recurring theme in any critique of Foucault is his minimalist conception of the 

subject. However for commentators such as Smart (1986), Foucault's rejection of 

!" Sim notes the consequences of a Foucauldian analysis. Sim (2000, p185) acknowledges the new 
governmentality theorists (such as Barry, Osboume and Rose, 1996) have brought a salient analysis 
to the ever increasing devolution of state power into private hands, however such analyses have 

come at a pri ce, as they 'air brush the state out of their ana si. r'. 
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humanist philosophy has brought a refreshing perspective to hegemony. Smart 

argues that this shift enables the study of regimes of truth, and the examination of 

the production, as well as the effects of the `will to truth' that have dominated the 

government of modern populations. In response to claims that the neglect of the 

subject has resulted in a void in Foucault's political strategy, Smart (1986, p170) 

contends that the objective of Foucault's methodology is to identify the weaknesses 
in the networks of power to provide tactics for resistance. 

Contrary to this opinion, are the views of writers such as Axel Honneth (1991) who 
dismiss the Foucauldian subject as the outcome of disciplinary techniques. For 

Honneth (1991, p189), Foucault's crude behaviourism presents a subject which is 

the `the result of constant conditioning . Furthermore, Smart's assertion that Foucault's 

analysis produces resistance strategies is questionable, as Giddens points out: 

... Foucault's history tends to have no active subject at all. It is history with the 
agency removed. The individuals who appear in Foucault's analyses seem impotent 
to determine their own destinies. (Giddens, 1987, p98) 

Smart's arguments are further tested by Dews (1987, p188), who argues that 

Foucault's account of power favours the officials in the institutions where these 

relationships are acted out. Dews (1987, p189) contends that Foucault's notion of 

resistance is unlikely, as Foucault cannot attribute determinate aims and intentions 

to resistance, and neither is there the ability for these interests to be constructed. 

This is due to the capacity for strategy to be located within power as opposed to the 

subject. Hence resistance takes the form of an instantaneous response to power. 

Equally for Norris (1993) the impotent nature of Foucault's subject is problematic. 

Norris (1993, p33) succinctly summarises the Foucauldian subject as a place filler', 

that amounts to nothing more than a receptacle of moral directives. 

3.3 Harm Talk 

This section will demonstrate that the concept of harm talk plays a vital role in the 

ideological formations of capitalist society. The extent to which ideology underpins 

capitalist society cannot be underestimated. For the dominant class to maintain the 

historical bloc and to realise their interests, it must convince other groups of their 

`ethirn political' leadership. Consequently, to achieve `ethico political' leadership, the 

dominant group must shape ideologically the interests of subordinate groups to 

match their own. An aspect of this `ethico political' leadership (or hegemony) is the 

ability of the dominant group to attain consent within the historical bloc for the 
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harm these social relations produce. Harm talk performs an important ideological 

function within the bloc. This is evidenced in the way that subordinate groups are 

convinced to accept this harm production. 

Hall's work offers insights into the manner in which harm talk operates within the 

ideological formation to subscribe a variety of groups into the historical bloc. 

Clearly, for Hall the notion of class is of importance to the formation of ideas. 

However a social group may have conflicting interests and, consequently, class 

should not be the sole determinant of a group's interests. Thus in order to 

understand the heterogeneous composition of the historical bloc a multiplicity of 

interests must be understood. For Hall, the variation of social relations and 

interests must be reflected in the ideological field, through a number of processes 

that stitch together these interests and ultimately cement the historical bloc. It will 

be argued that harm talk is such a process, serving to conscript a number of 

interests into this ideological formation. 

Harm talk is the process in which different groups compete for societal recognition 

of the harm inflicted upon them. In a Foucauldian sense, it is the process in which 

certain `harm' statements are accepted by society as being true and others rejected as 

false. In particular, the concept of harm talk will seek to draw upon Foucault's 

(1982,1984) discoursal processes that limit the possibility for meaning, through 

prohibition, division and rejection and the imposition of `will to truth'. It is these 

micro-practices that are of great significance to the analysis of the constitution and 

reproduction of capitalist society's dominant ideologies. 

Harm talk is characterised by the presentation of harm in hierarchies. These 

hierarchies attach value to the differing harm claims of social groups. For instance, 

under capitalist society the harm claims of the economically powerful, in terms of 

taxation, are frequently prioritised over those of the poor, for redistribution. The 

concept of harm talk will be specifically used to demonstrate the manner in which 

the needs of capital are prioritised and legitimated above human needs. To return to 

the example of taxation, the free marketeer would argue that redistribution removes 

from the economic actor the drive to compete, which reduces the capacity for 

economic growth and, consequently, society as a whole is denied the benefits of this 
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growth31. Therefore, the discursive arrangement, which promotes the non- 

fulfilment of capitals' needs as harm over human need, serves to underpin the 

overarching neo-liberal ideology that the market is the only, vehicle of social progress. 

Consequently, the prevailing hegemony that subscribes subordinate groups into the 

historical bloc, has persuaded these groups that the current organisation of the bloc 

is the most effective formation to realise their interests. In order to realise the 

hegemonic characteristics of the concept, care is needed in order to capture the 

consensual qualities of these societal arrangements. These hierarchies will not 

simply reflect capital's needs at their apex and human needs at their base. For 

hegemony to exist, it is necessary that in some cases human needs are located 

toward the apex of these discursive formations. 

As Gramsci recognised, civil society is the battleground upon which ideological 

struggles take place and the terrain upon which hegemonic opposition may 

challenge the historical bloc. Primarily, the state provides a form of `ethico-political' 

leadership for the economy. It would be wrong to view the state purely in 

reductionist terms, for example in the service of the economy. Rather it should be 

seen as hegemonic in nature. In this context, Corrigan and Sayer observe the state's 

principal function: 

States, if the pun be forgiven, state; the arcane rituals of a constitution of law, the 
formulae of royal assent to an Act of Parliament, visits of school inspectors, are all 
statements. They define in great detail acceptable forms and images of social 
activity and individual and collective identity; they regulate, in empirically 
specifiable ways much, -very much, by the twentieth century - of social life. Indeed 
in this sense the state never stops talking. (Corrigan and Sayer, 1985, p3) 

Alongside the state, capital has sought to communicate to civil society the forms of 

social organisation that suit its needs. A feature of both state and market talk are 

the hierarchies of harm which they promote to one another and to civil society. 

The spheres of the state and economy are constituted by a number of groups and 

their conflicting interests are reflected in the harm talk that emanates from them. 

Sim (2000, p183) uses this notion of `state talk', to demonstrate the representations 

made by state servants within the criminal justice system, such as police and prison 

officers, to highlight the `dangers' their jobs involve, and the consequential 

acceptance of these by government. Similarly, the market is a site of conflicting 

31 See Wetherly's list of capital's needs in section 2.3.2. 
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interests from which talk is generated. Thus the contradictory interests of those 

groups who possess the means of production, such as petit bourgeoisie or global 

capital must be reflected in market talk. Hence, Sim's concept of state talk provides 

an important qualification of harm talk, because it demonstrates the internal 

struggles within the state and the economy, which eventually constitute the talk that 

emanates from them. 

The description of the concept of harm talk so far could fall foul of the accusation 

of ideolgism. However, this approach wishes to realise the dialectic relationship 

between the ideological and the material. In the words of Gramsci (1999, p200), 

`material forces would be inconceivable historically without form and the ideologies would be 

individual fancies without material forces' The following seeks to provide some 

observations on the material context of harm talk. 

Firstly, it is not the intention of this approach to conflate the issue of the material 

reality of harm with the discursive construction of harm claims32. On the contrary, 

Chapter two went to some lengths to outline a normative approach for the 

empirical identification of harm. The notion of harm talk clearly seeks to 

understand the discursive processes, which serve to prioritise certain harm claims 

over others. However a situation to be avoided is noted by Geras (1987) in the 

discursive approach of Laclau and Mouffe (1985), which considers oppression to be 

identifiable only if a discourse exists to make this situation intelligible. The material 

nature of harm should remain external to discourse, as an empirically identifiable 

phenomenon, distinct from the ideological processes that imbue the social world 

with meaning. 

Secondly, the notion of harm talk must acknowledge the effect of material power 

upon the hierarchies of harm. In particularly, the benefits of supporting harm talk 

should be recognised to prevent it from falling upon the sword of ideologism. In 

Jessop et al's (1984) critique of Hall, when considering the appeal of capitalist 

ideology they assert the need to recognise the material rewards bestowed upon 

those within the power bloc and others in the historical bloc for their support of the 

hegemonic project. Due to the contradictory nature of the historical bloc certain 

elements of subordinate groups may have their interests realised through the 

32 For a more detailed discussion of the lived realities that exist independently from discourse see 
Chomsky's discussion of justice in his debate with Foucault (Chomsky and Foucault, 1997) 
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acceptance of these hierarchies. To summarise, this analysis will recognise that 

harm talk is underpinned by a series of material rewards which serve to co-opt a 

number of subordinate fractions into the acceptance of these discursive 

hierarchies33. 

Finally, the notion places to some extent a reliance upon a Foucauldian account of 

the micro level practices of power. However, this should not be at the expense of 

an analysis of the `macropybsics ofpower' This approach favours Hall's use of discourse 

within the context of the concepts of the historical bloc and hegemony. For Hall 

(1988a, p52), Foucault's microphysics of power neglects the important relationship 
between the `lateral powers' in civil society and the `vertical powers' of the state. Hence 

harm talk is not only concerned with how these discursive formations function, but 

an analysis of who these processes serve. 

3.4 Moral Indifference 

In order to maintain hegemony, the dominant group must justify morally the harm 

its organisation of the historical bloc causes. Thus in conscripting subordinate 

groups into the historical bloc, it must provide a moral rationale for the subjugation 

of human needs to the needs of capital. The notion of moral indifference seeks to 

understand the moral rationales that have served to promote societal indifference to 

the suffering caused by the non-fulfilment of human need. 

The moral rationales that have operated in the historical bloc are illustrated in 

section 2.2.2. The section reflects upon the consequences of criminology's 

acceptance of the `common sense hierarchy of morality' which devotes greater moral 

opprobrium to intentional acts over those caused by indifference. It was argued 

that this distinction is inappropriate for two reasons. Firstly, indifference is arguably 

the cause of greater harm. Secondly, intent demonstrates disdain for a specific 

person, whereas if an individual is indifferent to who is harmed, this demonstrates a 

disregard for humanity in general. This moral hierarchy operates to legitimate the 

harms produced by the powerful in capitalist society. Moral opprobrium is reserved 

for intentional acts covered by the criminal law, and traditionally characterised by 

the crimes of the powerless. In contrast acts of indifference by the state and capital, 

33 Gilmour's (1993, p90) observation concords with this analysis, when he remarks: ̀ ... in consequence 
That luerite ideolo&y reigned, and minds were closed while pockets wen filled' 
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which are ironically `the greater cause of avoidable human suffering, receives considerably 

less societal censure. 

In order to develop a theory of moral indifference, the section draws upon the work 

of Zygmunt Bauman and his observations upon the relationship between various 

stages of modernity and their impact upon morality. These observations are 

instructive to the analysis of moral indifference as they explain both, the implicit 

causes of harm and cultures that perpetuate harm. 

3.4.1 Bauman's Theory of Morality 

Integral to Bauman's (1989) development of a sociological theory of morality is his 

rejection of Durkheim's notion of morality. Durkheim's notion of morality, was 

guided by his concern with the need for social integration. In this light, moral 

systems are viewed as crucial to the preservation of a society, through the 

application of constraints to the pre-societal drives of human nature, which are 

essentially cruel and selfish. Bauman argues that the acceptance of Durkheim's 

notion of morality has profound consequences for social theory (1989, p174) which 

in general has viewed pre-social or a-social motives as incapable of being moral. The 

factory system has served as a dominant metaphor to convey the idea that societies 

produce moral behaviour. For Bauman, however, such an analysis fails to 

acknowledge the inter-relationship between power and the social authority to pass 

moral judgement. This is illustrated by the dilemma legal practice and jurisprudence 

faced after the Holocaust, the possibility that morality results from `insubordination 

towards socially upheld principles' (Bauman, 1989: p177). Hence, Bauman argues that 

the challenge for social theory is to reject the notion that the production of morality 

results from the conscience collective and to accept an analysis of the actor as the 

source of moral behaviour. 

Bauman considers that the process of socialisation is concerned with the 

manipulation of moral capacity not its production. He believes moral behaviour to 

be possible through the `context of coexistence' (1989, p179) and draws upon the work 

of French philosopher Emmanuel Levinas, for whom `being with others' is the 

essential defining characteristic of being human and forms our first and foremost 

responsibility. This responsibility is unconditional and is not dependent on prior 

knowledge of the other. Central to the argument is the notion that responsibility is 

the primary structure of subjectivity. Thus the subject is constituted through the 
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responsibility it takes for the other; which is based neither upon legal obligation nor 

the calculation of reciprocal benefit. 

If we accept that responsibility is the defining characteristic of subjectivity, then 

morality becomes the `primary structure of the intersubjective relation in its most pristine form' 

(Bauman, 1989: p183). Bauman (1989, p183) concludes that the very essence of 

morality is the duty to the other and this overrides all other interventions: 

Morality is not a product of society. Morality is something which society 
manipulates. (Bauman, 1989: p183) 

In his later work, Life in Fragments, Bauman seeks to develop the notion of moral 

action existing independent of norms. He draws upon Vetlesen's analysis of 

Eichmann in which he argues that Eichmann's `indderence to the meaning of suffering to 

the infliction of pain' should be understood in the context of his `objecting attitude 

towards his fellows, as opposed to a participatory-empathic one' (Bauman, 1995: p57). 

Eichmann's crimes were supported by the codification of the German state - an 

example of the objectification process - and for Bauman this provides justification 

to adopt the participatory empathic stance34. This stance rejects the notion of 

ethical codification, because it is devoid of `empathy and emotional participation in the 

suffering of others' (Bauman, 1995: p57)35. 

Bauman's rejection of Durkheim's stance and the adoption of a pre-social 

foundation for morality has been the source of several critiques. He has been 

accused of espousing a non-sociological theory of morality (Shiling and Mellor, 

1998; and junge, 2001). Junge's critique challenges Bauman's theory of morality 

upon two fronts. First, junge (2001) argues that Bauman's approach to morality 

does not include a notion of mutuality, which he considers as a pre-requisite of 

social action. Consequently, junge argues that Bauman's gift of morality is poisoned 

with the fragility of non mutual action' (2001 : p110). For Junge, Bauman's theory lacks a 

;4 The subject is capable of intervening in the suffering of the other because they have rejected 
external ethical codes which prioritises `being for the other' as the cornerstone of their moral 
behaviour. 

35In the context of late modernity Bauman seeks to develop this notion of unconditional 
responsibility (Bauman, 1995). Bauman contends that late modernity structures different forms of 
human togetherness, and these have dominated the moral form of `being for the other'. 'Being for' is 
the antithesis of reason, because it is dominated by concerns of sentiment, emotion and feeling 
(1995, p52). Bauman argues that the polemic notions of reason and sentiment define one another, 
for reason to be rule governed -itr opposite the unnrajy must be unreason - sentiment' (1995, p53). Sentiment 
represents the randomness, the spontaneity which is deemed destructive to order, which rationality 
wishes to counteract. 
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normative code which ensures a connection between the two parties, or the 

culmination of the moral relationship. The absence of this connection is the reason 

why he argues that Bauman's notion of moral action could never constitute a social 

situation. 

In response to junge, it can be argued that Bauman's notions of pre-social morality 

and `being for the other' are of great importance to those engaged in critical work. 

Primarily, Bauman's stance allows a notion of power to exist in the study of 

morality. If the notion of reciprocity is introduced into the equation, then the 

relationship becomes loaded. Once mutuality exists `being for the other' changes in 

nature. Automatically certain pre-conditions are attached and once they cease to 

exist responsibility may be withdrawn. In a global society where power is distributed 

unequally according to class, gender and ethnicity, those who find themselves in a 

position of power, are also those who naturally should be demanded more 

frequently to assume responsibility for the other. An illustration of this can be 

found in the debates, which surround the aid given by developed countries to the 

developing world. A common argument that arises against the donation of aid is the 

`waste' of aid through the `corruption' which exists in many developing countries. 

In this context `being for the other' is negated, because of the actor's perception 

that a mutuality of responsibility should exist - the responsibility of these countries 

to spend this money appropriately. If `being for the other' is unconditional, then a 

moral obligation is borne by the `developed world', whatever ideological and 

historical disputes exist over the responsibility for the suffering of these people36. 

The second aspect of Junge's critique follows from the first. He challenges the 

notion that `being for the other' without being with the other is an essentially existential 

responsibility. He claims that Bauman has provided an asymmetric basis for moral 

action, which rejects the fundamental notions of sociology, intersubjectivity, 

reciprocity and symmetric relations. Hence, Junge (2001, p112) seeks to 

reformulate Bauman's theory through the introduction of reciprocity to partner 

responsibility: reciprocity, being the normative ideal upon which the structure of 

interaction is founded. As a consequence of this alleged lacuna he claims that 

Bauman's theory is incapable of sociological investigation. In other words, he 

36 In Titmuss's (1970: p239) classic comparative study of blood donation, he noted one of the effects 
of market oriented systems is to `free' actors from any sense of obligation for the other regardless of 
the others ability to reciprocate, this removes any sense of collectivity. 
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envisages `being for the other' establishes a moral party of two and the notion of 

`reciprocity' completes this situation, as no longer are we free to return the moral 

gift, but obliged to do so. 

Modernity, characterised by large state bureaucracies and industry, has made the 

social situation to which junge alludes impossible. An actor within a bureaucratic 

structure is capable of making decisions where the effects are felt by others 

unknown to the actor. Hence, Bauman places a theoretical emphasis upon the 

notion of `being for the other', for this very reason, that these structures have detached 

us from the reality of our actions. It is empirically impossible to conceive of the 

notion of reciprocity in this situation. For example, a victim of corporate harm 

would rarely meet face-to-face with the boardroom perpetrator. Thus Junge's 

analysis lends itself to interpersonal confrontations, which characterises `blue collar' 

crime. 

3.4.2 Contextualising Bauman 

Having discussed and developed Bauman's theories of morality, the following 

section seeks to demonstrate how his analyses of morality provide insights for a 

social harm perspective using the concept of moral indifference. In `Modernity and the 

Holocaust, Bauman demonstrated the facets of modernity which made the 

Holocaust possible. He specifies a number of processes that result in the moral 

manipulation of actors and are instructive of the moral indifference that occurs in 

the corporation and the state to harm production. 

The first process which Bauman identifies is the relationship between `social 

proximity and moral responsibility'. Bauman argues moral manipulation begins 

with the neutralisation of the moral responsibility for the other through the physical 

or spiritual separation of society. This process was integral to what he terms the 

`social suppression of moral responsibility', the second of these processes. In the 

case of the holocaust, once the Jew was removed from everyday life and personal 

intercourse, and they no longer belonged to the realm of moral duty, the 

bureaucracy and the technology of the holocaust could become a reality. 

Accordingly, the Jews were legally defined as subordinate to the majority of the 

population. They were dismissed from the labour market and eventually 

`ghettoised'. 
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These processes were deliberately designed to separate the victim group from the 

rest of the population and to secure the general population's indifference to the 

outcome which followed. As a consequence of this physical separation and the 

neutralisation of moral `outrage', annihilation was not a startling deviation, but 

rather the logical outcome of this process. Thus, once this policy decision had 

identified the problem group, the further the sequence of stages moved away from 

the original definition, then increasingly decision-making is based upon 

rational/technical judgments as opposed to moral considerations. These stages were 

designed with one overriding objective: to create physical and mental distance 

between the groups in order to achieve the social suppression of moral 

responsibility. Modem industrial societies are characterised by the same separation 

between decision-makers and individuals and hence there is an inherent danger of 

moral indifference to actions that fall outside people's sphere of experience. 

The third process Bauman identifies is the `social production of distance'. He 

contends that due to the relationship between human proximity and morality, 

`morality seems to conform to the law of optical perspective' (Bauman, 1989: p192). Thus as 

distance increases responsibility for the other would appear to be reduced. Moral 

indifference is inherent in the structures of industrial society because the effects of 

human action far exceed the actor's moral visual capacity. In these societies, the 

`intermediary' has become an important factor in this process, ensuring that 

individuals do not experience the consequences of their actions. The intense 

division of labour and the extensive chain of commands, which characterise 

industrial societies have served to mediate between the initial policy decision and its 

consequences, releasing these participants from their responsibility to the other. The 

process of task splitting in modem societies ensures responsibility to the `mini moral 

community' of the bureaucracy or the production line, as opposed to the other. 

There are many examples of corporate harm which illustrate Bauman's theory of the 

holocaust. One of the most infamous cases involved the Pinto car made by Ford. It 

was introduced in 1970 to the American small car market previously dominated by 

European and Japanese manufacturers. During production a design fault was 
detected, the fuel tank was prone to rupture in the event of low speed impacts. On 

the basis of a cost-benefit analysis Ford decided it would cost the company less to 

pay compensation for injury and the loss of life, than it would to recall the vehicle 

and put right the fault. The observations of Dennis Gioia, a Recall Co-ordinator 
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with Ford during the production of the Pinto, illustrate the manner in which a 

capitalist division of labour creates mini moral communities. Recalling the company 

loyalty which permeated its employees during the 1970's fuel crisis and influenced 

their everyday decisions, Gioia states: 

It did not fit the pattern of recallable standards; the evidence was not overwhelming 
that the car was defective in some way, so the case was actually fairly 
straightforward. It was a good business decision, even if people might be dying. 
(Gioia, 1996: p145) 

He went on to relate how during his tenure as Recall Co-Ordinator his concerns for 

those at risk from Ford cars soon evaporated because allowing such concerns to 

`surface was potentially, paralysing and prevented rational decisions about which cases to recommend 
for recall' (Gioia, 1996: pl45). His experiences demonstrate the capability of modern 

society to negate moral impulses and produce moral indifference to the 

consequences of wealth accumulation. 

Gioia's account is illustrative of the continuum upon which indifference and 

Cohen's theory of denial exist (see section 2.2.2). In Gioia's account, he describes 

his own participation in the negation of his moral impulses, through the strategy of 

neutralisation -a characteristic of denial. In Cohen's notion of implicatory denial, 

the person attempts to neutralise the reality of their actions by seeking to negotiate a 

different construction of an event. In Gioia's case, this was achieved by what 

Cohen (1993, p110) terms authorisation', when `acts are tacitly approved of by those in 

authority' internal moral urges are replaced by, in this example, the moral code of the 

company and the concerns for profit. 

This example demonstrates how an individual can be manipulated morally to have 

an implicit involvement in harm production. Gioia's account provides important 

insights into the ability of capital to achieve the agreement and participation of 

subordinate groups in harm production. In particular, Gioia explains how his 

`social conscience', which developed during the civil rights movement, soon became 

subjugated to his loyalty for the company and its `mini moral community' This analysis 

must recognise the material benefits bestowed upon those who remain within the 

`mini moral community' In Gioia's case this relates to his white collar job and the salary 

it brought. Thus, these rewards guaranteed the subjugation of Gioia's moral 

impulse to the rational concerns of `profit', and demonstrate the way in which moral 

indifference is secured through the mutuality of interests between the groups which 

constitute the historical bloc. 
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Whilst Bauman's focus in Modernity and the Holocaust' is upon the immoral potential 

of societies characterised by large bureaucratic and industrial structures, Bauman's 

recent work has sought to develop a sociological theory of morality in the context 

of late/post-modernity. This analysis focuses upon the consequences for morality 

in a period of significant restructuring in these bureaucratic and industrial structures. 

These changes have occurred as a result of the re-organisation of global capital, 

which were set in motion during the 1970s, and have been facilitated by the 

subsequent dominance of neo-liberal values in the policies of many nation states. 
Bauman's analysis concentrates upon the `by-products' of the demise of social 
democracy, in particular the increasing levels of exclusion from the labour market 

and the subsequent subjection of this excluded population to strategies of control. 

Central to this analysis, Bauman argues, is the changes in the `work ethic' which 

have occurred in late modernity (Bauman, 1998). Whilst the `work ethic' once 

supplied a disciplined labour force, a burgeoning work force is no longer a sign of 

economic health. Instead corporations dictated by the short-term concerns of 

shareholders for increased dividends on their investments, continually strive for 

minimal labour overheads. Hence, Bauman contends that the role of the `work 

ethic' has become: 

... an effective means to wash clean all the hands and consciences inside the 
accepted boundaries of society of the guilt of abandoning a large number of their 
fellow citizens to permanent redundancy. (Bauman, 1998: p72). 

The work ethic is used by capitalist societies to create images in its own reflection of 

those who threaten its order; these visions `tend to be self portraits of the society with minus 

signs' (Bauman, 1998: p73). Naturally, those marginalised from the labour market 

suffer the double bind of exclusion, through their non-participation in the sphere of 

consumerism, as well as exclusion from the labour market. Ignored by these two 

processes of integration, this section of the population has become the `by-product' 

of capitalist society. The sight of society's `by-product' serves as a warning to the 

current participants in the market, and constantly affirms the work ethic to them. 

However, the plight of the losers is increasingly dire, as the collective responsibility 

for these people evaporates, and the welfare system is exchanged for the criminal 

justice system, as a means of dealing with them. In Social Issues of Law and Order, 

Bauman (2000) seeks to understand the processes in which societies have attempted 

to impose order upon those who do not abide by the norm of the work ethic. 

Bauman (2000, p209) argues that this shift in the work ethic has had a fundamental 
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influence upon penal policy in western countries. Prisons once served as a means 

of moral correction, where the deviant was educated in the ways of the work ethic. 

The purpose of prisons factories of discipline' have been diminished by the emergence 

of the `Super Max' prison. These prisons, Bauman terms as factories of exclusion', 

have exchanged techniques of discipline for techniques of immobilisation37. 

Bauman suggests that the reason for this loss of a sense of collective responsibility 

for the losers in the current organisation of the relations of production has been 

their expulsion from the `universe of moral obligations' (Bauman, 1998: p77). He argues 

this has been achieved through the link between poverty and criminality38: 

As actual or potential criminals, the poor cease to be an ethical problem - they are 
exempt from our moral responsibility. There is no more a moral question of 
defending the poor against the cruelty of their fate; instead there is the ethical 
question of defending the right and proper lives of decent people against assaults 
likely to be plotted in mean streets, ghettos and no go areas. (Bauman, 1998: p77) 

Accordingly the work ethic has ceased to be a statement of moral sentiments, and 

has become a tool of `adiaphorisation'. `Adiaphorisation' serves to remove `ethical 

opprobrium' for morally unconscionable acts (Bauman, 1998: p78). This is 

achieved when an action is declared neutral, through the application of alternative 

moral criteria, which is unaccountable to other moral codes. In the context of late 

modernity, moral thinking in capitalist societies has come to be colonised by the 

concerns of economic rationality (Titmuss, 1970; Fevre, 2000). Economic 

rationality, as the dominant moral code has come to subjugate `being for the other, 

with the `sober, rational calculation of costs and effects' (Bauman, 1998: p81). 

Consequently, the work ethic has become a tool of `adiaphorisation, as it supplies a 

benchmark to evaluate whether those enduring suffering are worthy of our 

compassion. 

The following anecdote serves to illustrate this notion of `adiaphorisation . It is taken 

from the American satirist Michael Moore: 

37 Nils Christie's (1993) seminal thesis, notes that integral to the shift in penal policy to the mass 
exclusion of sections of our populations, is the growing privatisation of this system which is 
increasingly guided by the interests of capital. Consequently these interests have underpinned the 
increasing criminalisation of the redundant `reserve army of labour' in western society. The social 
construction of the criminal code and criminalisation provides this system of wealth accumulation 
with an endless supply of `raw material' and profit. 

38 The link of poverty and criminality is not new, historically policies such as the `poor law' have been 
based upon this nexus. However, in the context of recent history with the demise of the `post-war 
consensus' welfare based solutions have become colonised by those of the criminal justice process. 
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In my first film, Roger & Me, a white woman on Social Security clubs a bunny - 

rabbit to death so that she can sell him as `meat' instead of as a pet. I wish I had a 

nickel for every time in the last ten years someone has come up to me and told me 
how `horrified' and `shocked' they were when they saw that `poor little cute bunny' 
bonked on the head. The scene made them physically sick. Some had to turn away 
or leave the theatre. Many wondered why I would include such a scene. The 
Motion Picture Association of America (MMPAA) gave Roger & Me an R rating in 

response to that rabbit killing... But less than two minutes after the bunny lady does 
her deed, I included footage of a scene in which the police in Flint opened fire and 
shot a black man who was wearing a superman cape and holding a plastic toy gun. 
Not once - not ever - has anyone said to me, `I can't believe you showed a black 

man being shot in your movie! How Horrible! How disgusting! I couldn't sleep for 

weeks'. After all, he was just a black man, not a cute, cuddly bunny. (Moore, 2002: 

P59). 

This passage provides a vivid example of the moral indifference which exists in 

capitalist society to the suffering of excluded populations. Following Bauman's 

notion of adiaphorisation , the indifference of the cinema audience to this suffering 

can be explained primarily by the socio-economic position of young black 

Americans. An estimated 20% of young black men are neither at school nor 

working compared to 9% of white men (COEA, 1998). Furthermore, estimates 

suggest black males' median earnings for full time work were S150 less than white 

male employees (COEA, 1998). Black males are more likely than their white 

counterparts to be at the periphery of consumerism and the labour market. In 

addition, the process of `adiaphorisation' is underpinned by racist ideologies which 

link poverty and black criminality together. Gilroy (2002), for example, argues racist 

discourses often attempt to locate explanations of black criminality, in a cultural 

rejection of the work ethic39. Through the application of the work ethic, the `toy 

gun' wielding victim, is removed from the `universe of moral obligation'. His fate is an 

irrelevance to a society where moral obligations are reserved for the `deserving', 

who operate within the economic sphere. Ultimately, the process of 

adiaphorisation secured the indifference of the audience to this human suffering, 

and their moral opprobrium for the suffering of `that' rabbit. 

This example demonstrates that a number of groups' interests may be realised 

through moral indifference. The work ethic and the process of adiaphorisation 

have produced moral indifference in a number of groups in the historical bloc to 

the suffering of others. In this example, the victim is drawn from a social group 

3'9 Gilroy (2002) notes that the anxiety over black cnmrality is integral to popul. lr racism and the 
wider political developments char. tcterised by a move to authoritarian governmental interventiH>>1 
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perceived by others in the historical bloc to threaten its `order' and consequently, 

the hegemony in which a number of these groups have secured their interests, most 

of all the dominant group. In short the creation of moral indifference in the 

historical bloc to this harm is crucial to the realisation of the dominant groups' 

interests. 

3.5 Conclusion 

The final part of the previous chapter was devoted to determining the social 

relations which have rendered the organisation of capitalist society harmful, before 

providing a normative framework to identify the specific harm which results from 

these relations. The purpose of this chapter has been to outline a framework in 

order to understand the construction of consent within the historical bloc for the 

harm production which results from the organisation of capitalist society. 

The first part of this chapter was devoted to presenting a number of theoretical 

stances upon the issues of power and ideology. This discussion ranged from the 

stucturalist arguments of Marx and Gramsci to Foucault's post-structuralism. An 

approach was undertaken, in the concepts of harm talk and moral indifference, 

which seeks to negotiate between these two positions. In particular, it sought to 

address the demands of the research questions two, three and four for an 

interrelated macro and micro level analysis. With the addition of a few caveats to 

Hall's work, his synthesis of Foucault's notion of power and discourse serves to 

develop concepts of ideology, hegemony and the historical bloc. 

The remainder of the chapter focussed upon the concepts of harm talk and moral 

indifference in order to understand the legitimation of harm production in capitalist 

society. The concepts of harm talk and moral indifference are dialectically related. 

They are vital to our understanding of the legitimation of harm production and, 

consequently, are a constituent element of hegemony in capitalist society. 

Fundamental to this dialectical relationship are the hierarchies of harm that 

structure both moral indifference and harm talk. 

The first characteristic of this relationship is the capacity of harm talk through the 

discursive ordering of harm claims, to legitimate the prioritisation of moral 

hierarchies of harm. As explained in section 2.2.2, the function of hierarchies of 

harm in capitalist society is to attach greater moral opprobrium to acts of intention 
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over those of indifference. The successful harm claims of the powerful promote 

the harm done to them, for example, through the property crimes of the powerless, 

over the suffering of the powerless. Consequently, moral hierarchies reflect the 

successful nature of the harm claims of the powerful, because they deliver moral 

censure to the intentional acts of the powerless. Furthermore, the ordering of these 

harm claims has succeeded in devaluing the significance of the harm acts of the 

powerful characterised by indifference. Secondly, implicit to the success of harm 

talk's discursive structuring of harm claims is a supporting system of moral 

indifference which justifies the values upon which this ordering takes place. Hence, 

the prioritisation of the harm claims of the powerful over the powerless can only be 

achieved if the historical bloc accepts the moral value judgements which attaches 

varying levels of significance to them. 
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CHAPTER 4: A SOCIAL HARM METHODOLOGY 

I know you don't know, 

what life is really worth, 
it's not all that glitters is gold, 

half the story has never been told, 
so now you see the light, 
stand up for your rights. 

(Bob Marley and Peter Tosh 
The Wailers `Get up, stand up') 

4.1 Introduction 

This chapter outlines the methodological approach undertaken in my research. The 

aim of the chapter is to develop a critical methodology which, firstly complements 

the theoretical framework detailed in the previous chapters (two and three) and 

secondly addresses the research questions specified in chapter one. In short, the role 

of this methodology is to provide the most appropriate tools to accurately map the 

reality of the chosen harms and to describe the conditions under which they thrive. 

The chapter continues the theme of the power/knowledge nexus, introduced in 

chapter two, which detailed the relationship between criminology as a form of 

knowledge and existing power relations. It was argued in chapter two that 

criminology is a discourse which has supported harm production, and it outlined the 

responsibility of the social harm perspective to challenge this very process. Chapter 

two recognised that this perspective cannot operate in a political vacuum and it too 

has to negotiate the power/knowledge nexus. Thus, the chapter begins by detailing 

the current context in which this research was undertaken, in particular the 

increasing `marketisation' of social science research and the challenges this poses to 

critical research. This section concludes by outlining the potential of a social harm 

methodology, set against this context. In particular, this will schematically introduce 

the methodological implications of using the alternative normative framework of 

harm (defined in chapter two). 

The following section will seek to demonstrate how these methodological concerns 

impacted upon the design and conduct of the research. This research was qualitative 

in nature, based around three case studies of regulatory systems, and consists of 

documentary sources and semi-structured interviews. Both the data collection and 

analysis deployed the methodological tools of historical materialism and 
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deconstruction, in order to understand the operation of harm talk and moral 

indifference in the context of the following case studies. 

4.2 Power and the Production of Knowledge: The Challenges for a 

Social Harm Methodology 

4.2.1 A Schema for Critical Research 

The following subsection seeks to outline the characteristics of critical research 

methodology which will be reflected throughout this chapter. The raison d etre of 

critical theory is the emancipation of oppressed groups through enlightenment and, 

accordingly, the research methodologies it inspires attempt to realise this principle. 

Hence a social harm perspective, set in the theoretical concerns of critical theory, 

should similarly have a methodology guided by this goal. 

Fay (1987, p32) in his schema for `critical social science' details a three stage 

process: enlightenment, empowerment, and emancipation. Enlightenment seeks to 

explain the reason for actors' conceptions of themselves and their social order, and 

offer alternative perspectives. Empowerment requires theory to become `enabling' 

and a motivating force' (1987, p27). Emancipation is achieved when a situation is 

resolved `in which a group is experiencing deep but remedial sufering as a result of the way their 

lives are arranged' (1987, p27). Fay concludes that critical social science's potential is 

realised as a counterweight to false consciousness at the moment of a `social crises' 

or `choice-demanding situation' which its audience has been primed to. 

Consequently through a process of education, critical social science offers an 

alternative situation that alleviates the present suffering. Hence, an implicit 

requirement upon the social harm perspective is not only to challenge harm 

production in capitalist society, but to present alternative visions of need fulfilment. 

Kincheloe and Niclaren describe the fundamental nature of critical research: 

Inquire that aspires to the name must be connected to an attempt to confront the 
injustice of a particular society or sphere within society. Research becomes a 
transformative endeavour unembarrassed by the label political and unafraid to 
consummate a relationship with an emancipatory consciousness. (Kincheloe and 
Mclaren, 1994: p140) 



For Kincheloe and Mclaren, imperative to this methodological approach is the 

`criticalist's' rejection of the fact/value distinction held traditionally by positivism. 40 

Furthermore, this methodological approach demands the researcher adopts a 

reflexive stance, in order to acknowledge the ideologies and epistemological 

presuppositions that inform their research, including their own `subjective, inter- 

subjective and normative reference claims' (1994, p140). Following from the observations 

of Kincheloe and Mclaren (1994) of the reflexive nature of the critical researcher, it 

is appropriate to discuss the landscape upon which this research has been 

undertaken and reflect upon the consequences for this social harm methodology. 

4.2.2 The Discursive Constraints Upon the Knowledge Claims of the Social Sciences 

Chapter two described how criminology has aligned itself to the sites of power in 

society and the material rewards which these sites have subsequently bestowed upon 

it. Criminology has been duly rewarded for the provision of technical support for 

the apparatus of control, and the legitimatory discourses which justify the current 

hierarchies of harm in capitalist society. However, it would be crass to assume that a 

social harm perspective and its methodology could exist independently of the 

power/knowledge axis. A Foucauldian analysis provides useful tools to understand 

the limitations which are placed upon the academic by relations of power. Chapter 

three, in its discussion of Foucault, described the multiplicity of constraints which 

operate in society upon truth, or as Foucault terms this process the general politics of 

truth'. In the context of the `<general politics of power, Foucault believes the academic 

has a specific role41: 

... to detach the power of truth from the forms of hegemony social, economic and 
cultural within which it operates at the present time. Foucault (1984, p 75) 

In order to achieve this, the critical academic must negotiate the power relationships 

with which they inevitably find themselves intertwined. A particular feature of this 

relationship is the imposition of strategies upon the academic in confrontations, 

which deprive them of the `means of combat' (Foucault, 1982: p224). A manifestation 

of these strategies is the external imposition of normative frames upon academic 

discourse. Hence, the academic must consider these limitations when designing a 

methodology in order to produce knowledge for the political purposes explained in 

40 For a fuller explanation of this debate see Habermas (1987) 

41 One assumes the specific intellectual includes the academic. 
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section 4.2.1. Foucault detailed three types of external restraint: prohibitory strategies 

which operate through a system of taboos on the object of speech; division and 

r jection, a process whereby rational discourse excludes the experience of others, to 

maintain its own integrity; and the wi11 to truth of every society which imposes 

categories of `truth' and `falsehood' upon all forms of knowledge. This chapter will 

seek to demonstrate how this methodological approach has sought to ameliorate the 

effects which these external conditions regularly impose upon the internal structures 

of social science discourse. 

4.2.3 The Political Economy of Social Science Research 

As chapter three recognised, because Foucault purposefully focuses his analysis 

upon how power operates, he significantly neglects to signify who power works ibr. 

Hence, it is important in constructing a social harm methodology to recognise the 

material interests which have operated to suppress critical knowledge. Alvin 

Gouldner's critique of Western Sociology, recognised the influences placed upon 

the theoretical development of sociology. These influences originate from the 

vested interests that exist within society and manifest themselves in the background 

assumptions of the sociologist (Gouldner, 1971). The sociologist may enhance their 

own position through their location in society's power structure: 

It is a world in which the sociologist has moved onward and upward, with 
increasing access to the corridors of power with growing public acknowledgement 
and respect and with an income and a style of life that of the comfortably privileged 
strata ... (Gouldner, 1971: p58) 

As Gouldner notes, sociologists who align themselves with political power are richly 

rewarded through the award of research funds. Gouldner (1971, p60) believes in 

order to remedy these problems the role of a `sociology of sociology' is to heighten 

awareness of the social forces that penetrate the sociologist, and distort their ideals. 

Hence, social scientist's production of knowledge and the legitimatory 

methodologies that provide the `internal controls' of this discourse, must be analysed 

alongside the material rewards society bestows upon certain forms of knowledge. 

Since Gouldner asserted the need to question the interests which `distort the ideals' 

of sociologists, British academia has undergone radical economic restructuring. 

Tombs and Whyte (forthcoming, p1) label this process the 'marketisation' of 

academia. This process is characterised by the demands placed upon universities to 

act as economic actors in external and internal markets for students, research grants 
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and prestige (Tombs and Whyte, forthcoming: p2). They observe that `marketisation' 

has had serious consequences for critical work, as it often falls outside the restrictive 

agendas of research councils, and is consequently being 'organised off the public agenda' 

(Tombs and Whyte, forthcoming: p2). 

Marketisation' has imposed a radical restructuring upon the funding of higher 

education and subsequently the employment conditions of academic staff. As 

Hillyard et al (forthcoming) note this shift was initiated by the Thatcher 

governments' programme of reduced public spending. Thus, the block grants 

universities receive have been drastically cut from 70% of total university funding in 

1969/70 to 48% in 1989/90. This funding was diverted from the block grant 

system to research councils, in which academics are expected to enter into a process 

of competitive bidding for research grants. This has seriously curtailed the 

autonomy of academics, as the research agendas of the research councils are 

increasingly oriented to provide pragmatic policy research for industry and state 

agents. For instance, Hillyard et al (forthcoming, p7) observe the Economic and 

Social Research Council's (ESRC) promotion of `evidence based policy' research 

has been richly rewarded by New Labour, with the ESRC's budget due to rise by 

15% in real terms over the next three years - which can only serve to further 

marginalize work that questions the powerful. 

New Labour have continued the work begun by the Conservatives, in fashioning 

the social sciences to be of utility to dominant interests42. In an earlier paper, 

Hillyard and Sim (1997) note the growth of the relationship between the ESRC and 

wider economic interests under Major's Conservative administration. Since the 1993 

White Paper on Science, Engineering and Technology, the ESRC has pressed for 

closer links with business. This has been evidenced in the constitution of the Socio- 

Legal Users Fora by members of government institutions, bodies representing legal 

services, and private sector institutions (1997, p52). This has been at the expense of 

sociologists, social policy analysts and groups `disempowered by the law'. One of 

the nine funding themes of the ESRC `Governance and Regulation' demonstrates 

the interests at work within the body. The theme seeks to establish forms of 

42 New Labour have couched the continuation of this conservative agenda in the ideology of the 
knowledge economy, in which universities have been seen as fundamental to providing a labour force 

and innovative technology, (Callinicos, 2001). 
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governance and a regulatory framework which strike a balance between `economic 

incentive' and the protection of `wider interests' (1997, p54). 

A further aspect of the marketisation of social science research, undertaken by the 

Conservatives, has been the Research Assessment Exercise (RAE), which Hillyard 

and Sim (1997) describe as promoting the commodification of research. The RAE 

has led to the rise of a number of pressures upon academic staff, including the 

insidious pressure to publish (ibid, 1997). This is because the RAE determines an 

academic department's funding on the `quality' of research done in a department. 

One such measure is publishing in recognised journals. Hence, the RAE has lead to 

the placing of monetary value upon publishing in recognised journals. These 

journals naturally are those which reflect mainstream interests and methodological 

norms. This measurement has been at the expense of interventionist work which is 

now valued less not only in prestige but in monetary terms also. 

Furthermore this economic restructuring has lead to the casualisation of increasing 

numbers of researchers. Hillyard et al (forthcoming) note the insidious potential of 

this trend: 

... the subordination of research workers to the imperatives of the market has a 
crucial disciplinary role in the drive to fashion the academic, self regulating subject, 
while simultaeneously attempting to normalise those individuals and indeed 
institutions which might dissent from these imperatives... (Hillyard et al, 
forthcoming: p9) 

Hillyard et al list a number of potential consequences which may result form this 

trend: the inexorable rise of temporary posts has left many researchers with little 

choice over the research they are able to do; researchers are increasingly unlikely to 

exist autonomously from large grant holders and develop independent research 

agendas; casualisation has decreased the possibility of collective resistance against 

managerial regimes; and finally, this process has led to the alienation of academics 

from the research they produce, as contract research is now characterised by a 

division of labour in which research is reduced to a number of compartmentalised 

stages43. 

43 This PhD was funded by the University of Bristol and consequently did not have the same direct 
interference and controls placed upon it, which for instance CASE studentships have in the form of 
pre-specified research questions. This increased the potential to produce a critical work. However, 
C. -\SI students usually receive larger scholarships, are better resourced by the funding partner and 
have fewer problems in gaining access to the field through this relationship. Consequently, CASE 
students have a better chance of finishing within the period of their scholarship, thus avoiding the 
difficulties of self-funding in the final year. 
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So far this section has attempted to identify the power/knowledge nexus which a 

methodology of harm should constantly and reflexively engage with. Hence, this 

study has attempted to construct a methodology which is aware of the economic 

and political structures which have constructed the external constraints upon social 

science discourse which are ultimately responsible for the internal norms of this 

discourse. Thus, Foucault urged the academic to remove the power of truth from 

the forces of hegemony, a call reiterated by Hillyard and Sim (1997) when they 

argued that academics should: 

... give consideration to the moral and political role that social science research can 
play as an empowering discourse and strategy in a country where brutalising 
reforms in a range of social institutions have only intensified the social and 
psychological immiseration of many of its citizens. (Hillyard and Sim, 1997: p73) 

The potential for social harm to be an `empowering discourse' is dependent upon its 

ability to negate both the `external constraints' of the political and economic elite as 

well as the `internal constraints' of mainstream social science methodology. 

4.2.4. The Consequences for a Social Harm Methodology 

The remainder of this section will outline three aspects of critical methodology and 

reflect upon how these might serve to negate some of the potential methodological 

constraints placed upon a social harm methodology. The first aspect of a critical 

methodology and fundamental to the approach is the establishment of a normative 

base (Fay, 1987). This places a requirement upon the critical researcher to develop 

an approach from which oppressive conditions may be identified. It is not intended 

in this section to return to the arguments developed in chapter two which specified 

the need to determine a normative base for social harm. However the following 

brief discussion will reject the `ludic' postmodernist contention of the impossibility 

of such a normative guide (Kincheloe and Mclaren, 1994: p143). 

Hammersley (1992, p109) has strongly questioned the ability and even the validity 

of critical theory to produce a unitary approach to oppression, due to the multiple 

points of oppression in society. In fact, Hammersley (1992, p109-110) goes as far 

as to question the concept of oppression and the possibility of emancipation 

because of the problems involved in identifying individuals' needs and interests. He 

argues that this should not prevent `impmvement' in individuals' conditions of living, 

vet what is an 'improvement' is open to debate. Hammersley presents the problems of 

understanding the complex operation of oppression in capitalist society as a reason 

82 



to follow the post-modem tendency and deny the systematic nature of this 

oppression. As Kincheloe and Mclaren (1994, p144) acknowledge, there is a need 

for critical theory to accept the undecidability and contingency of the social 

altogether. The advances of post-modern critique may only be accepted by critical 

theory alongside a normative foundation. This means that methodologies may be 

developed which can have a base to determine between oppressive and liberator), 

social relations, because without this basis methodology becomes nihilistic and 

politically inactive (1994, p144). 

The second component of a critical methodology is the pursuit of a radical 

historicism (Harvey, 1990: p27). Harvey acknowledges that radical historicism has 

two constituent elements: structural historicism, is the process of the deconstruction of 

historical instances through the analysis of prevailing structures /ideologies and then 

the reconstruction of a logical historical account; critical historicism, is the adoption of 

an alternative/ critical worldview in order to uncover the emergence of oppressive 

social structures. This analysis focuses upon the social practices that constitute these 

structures. 

Thus, in the context of this study, the historical development of the structures of 
harm production provides the analytical focus. This analysis seeks to identify the 

material interests and social conflicts which have constituted the institutions which 

preside over the production of harm in capitalist society: the criminal justice system 

and the regulatory framework. In order to critically analyse the development of 

these institutions and their social practices which have sustained harm production, 

an alternative perspective on harm is necessary. The normative framework (detailed 

in chapter two) is fundamental to this social harm methodology. This alternate 

concept of harm is not reliant on the existence of official definitions of harm and 

culpability. Consequently, rather than reconstituting existing legitimatory 

discourses, this methodology serves to challenge harm production by allowing 

alternative accounts of the role that these institutions have played in harm 

production to be developed. 

The final aspect of this social harm methodology relates to Harvey's (1990, p29) 

contention that integral to critical social research is the process of 

deconstruction/reconstruction. This is the practice of taking the abstract concepts 

involvcd in a research area and deconstructing them to find their place in a wider 

structural context. This process is only complete when reconstruction provides a 
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coherent picture of the nature of oppressive structural relations behind the research 

area. The process of deconstruction is vital to acknowledge the social construction 

and significance attached to certain harms at the expense of others, evidenced in 

Smart's arguments about criminology's inability to deconstruct the notion of crime. 

Hence, chapter two sought to situate harm in the social relations of capitalist 

society. Against this background, the structural and ideological processes, which 

underpin harm production, may be analysed. The methodological process of 

deconstruction /reconstruction provides the best tool to analyse the concepts of 

harm talk and moral indifference. 

To summarise, this social harm methodology has drawn upon these three facets of 

critical social research in order to minimise the external discursive constraints placed 

upon social science discourse. If one considers Foucault's external constraints 

(outlined in section 3.2.3) in turn, then the advantages the alternative normative 

framework and definitions offered by this social harm perspective can be 

demonstrated. Firstly, the effects of prohibitory strategies are curtailed through this 

methodology's adoption of an alternate definitional framework of harm. This 

framework serves to reject dominant hierarchies of harm which prioritise certain 

events as more harmful than others. Secondly, the process of division and rejection 

was counteracted, through the inclusion of the experiences of the powerless in the 

normative framework of harm alongside expert knowledge. Finally, the `will to truth' 

of every society can be redressed by drawing upon information from `unofficial' 

sources and the powerless. Integral to the rejection of the `will to truth' and its 

distinction between `truth' and falsehood' is the development of a notion of validity, 

which acknowledges the political goals of critical work". 

This section has considered the external controls which are placed upon social 

science research. However, the following section will describe both the external and 

internal controls which were placed upon this research. In The Order of Discourse ; 

Foucault (1981) identifies a number of internal procedures of rarefaction that shape 

discourse. The first technique of rarefaction to be drawn upon in the following 

section is the dis, ipline. A discipline is constituted by a 
. rel of method, a coy ris of 

pi-opositions considered to be true, a play of rule. and de, finilioni, of technique' and instrunmenl.; ' 

(Foucault, 1981: p59). Thus, disciplines define the boundaries in which the 

11 This is notion is developed in the following section. 
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production of statements takes place and, consequently, dictates the meaning which 

results from them. The second technique is the rarefaction of the `Jpeakinig subject', 

an individual is denied the opportunity to occupy a discursive position, unless they 

satisfy set requirements and fulfil a number of speech rituals (Foucault, 1981: p6l). 

lt will be demonstrated that both of these processes of rarefaction were 

encountered during my contact with the regulatory institutions in this research. 

l'urthcrmore, the following section will outline the steps taken to minimise the 

effects of these internal processes 

4.3 The Research Design 

4.3.1 Qualitative Methodology 

It would be futile to enter into a debate around the reasons for choosing a 

qualitative over a quantitative approach. This is a debate which has been 

comprehensibly dealt with by a vast number of writers (see for example Punch, 

1998; Denzin and Lincoln, 1994; Silverman, 1993; and Miles and Huberman, 1994). 

Neither will this section discuss the complexities and tensions within the competing 

schools of qualitative methodology (see, Punch, 1998; and Denzin and Lincoln 

1994), as the previous section has already sketched the epistemological and 

ontological concerns that have been adopted from the `critical' research perspective. 

However, for the sake of clarity a working definition of qualitative methodology and 

its characteristics will be outlined. Qualitative methodology is essentially a gathering 

of interpretive practices. The very word qualitative suggests a focus upon process 

and meaning as opposed to measurement in terms of frequency, amount, and 

intensity (Denzin and Lincoln, 1994: p4). Furthermore, qualitative research is based 

upon a desire to uncover the socially constructed nature of reality, to encourage a 

relationship between researcher and research area, and the acknowledgement of the 

constraints upon the inquiry (Denzin and Lincoln, 1994: p4). In light of the 

recognition of these pre-existing debates, it is perhaps more fitting for this section 

to outline the manner in which the aims of the study and its theoretical concerns 

have dictated the selection of a qualitative methodology. 

The study has been undertaken to develop, and elucidate upon, a potential paradigm 

of thought. The very mechanics of this task demand the tentative evolution of 

certain theoretical themes. Pragmatically, the tools qualitative methodology offers 
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were felt to be the most appropriate to this study, due to its pre-occupation with 

theoretically driven field research rather than technical considerations of 

measurement (Silverman, 1993: p29). Hence an interpretative approach is 

associated with the notion of reaching an understanding of phenomena. Denzin and 

Lincoln (1994) favour a similarly pragmatic use of methodology: 

The "choice of research practices depends upon the questions that are asked, and 
the questions depend on their context" (Nelson et al 1992, p2), what is available in 
the context, and what the researcher can do. (Denzin and Lincoln, 1994: p2) 

In short, it was felt - the task of deconstructing dominant `narrow' conceptions of 

harm and the reconstruction of a normative schema which captures the reality of 

socially mediated harm - would be more likely to be achieved through the use of a 

qualitative methodology. 

4.3.2 Validity in Qualitative Methods 

The methodological approach described thus far is embedded within the 

interpretative school of social research. This section will outline the possibilities for 

knowledge within interpretative methodology. Altheide and Johnson insist that: 

... we must have a logic for assessing and communicating the interactive process 
through which the investigator acquired research experience and information. 
(Altheide and Johnson, 1994: p485) 

The search for `interpretative validity' has been undertaken in response to 

positivism's critique of the unreliability of qualitative methods (Altheide and 

Johnson, 1994). Positivism draws upon its statistical techniques to confer legitimacy 

upon its knowledge claims, whereas qualitative methodology must seek to construct 

an interpretative validity through its own reflexive nature. Althiede and Johnson 

(1994) believe that the anti-functionalist stance adopted by factions in the qualitative 

paradigm has caused these difficulties. For Althiede and Johnson (1994), the 

consequence of a stance that views knowledge as being without grounding is a 

dangerous nihilism. 

Altheide and Johnson (1994) argue that validity may be constructed in qualitative 

methodology, through the coupling of research to not only knowledge but also to 

the multiple choices of emancipation and politics. This may act as a natural rebuttal 

to the assumption-less nature of some positivist research. Altheide and Johnson 

(1994, p487) see knowledge as still being of relevance if it is capable of answering 

the questions: `is this knowledge useful? ' and `Does it liberate and empower; ' 
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The observations of Altheide and Johnson (1994) place the issue of validity 

succinctly into context with the concerns of critical research. A lot of the issues, 

which are raised in this section have already been alluded to in the discussion of the 

critical paradigm in section 4.1, in particular the requirement of a normative basis 

for this social harm methodology. This requirement places this methodology firmly 

within the realist paradigm45. 

In one sense, critical research, as Horkheimer (1972) claims is never satisfied with 

merely increasing knowledge. However, there is a need for `truth' to be more than 

an effect of power: truth must correspond to regulative rules which recognise some 

statements as more meaningful than others (Kincheloe and Mclaren, 1994: p151). 

If `truth' is allowed to become meaningless then the pursuit of the `liberatory pratiis' 

is converted into a game of academic `one-up-man-ship' (Kincheloe and Mclaren, 

1994: p151). This would seriously question the viability of critical research. For 

instance, Fay's schema (discussed in section 4.1) would be meaningless if the reality 

of oppressive conditions were denied. Accordingly, the development of guides to 

the validity of the claims of this study are based in a realist philosophy. This 

paradigm is not a homogenous gathering of work, as it is characterised by some 

fairly divergent opinions. These opinions will be revealed in the following 

discussion upon validity46. 

Silverman (1993) occupies a position that represents a more traditional realist view 

of validity. In particular, he takes a stance which conflicts with the possibility for 

research to connect knowledge with political goals. Instead, Silverman (1993) cites 

the enlightenment thinkers whom he acknowledges pursued objectivity as a means 

to escape subjectivity and unreason. It is on this basis that Silverman (1993) rejects 

the fact/value position of critical research, contending that the first goal of scientific 

research is valid knowledge and the question of research being value laden is a 

political question47. This is an example of the internal constraints of the 

methodological rules imposed by the social science discipline, which operate to 

15 See the following page for a further discussion of this term. 

46 Hammersley (1990) provides a working definition of the term: `by validity, I mean truth: interpreted as 
the extent to which an .!, 'count accurate5 represents the social phenomena to which it refers : (Hammersley, 
1990: p57) 

+7 The rejection of the fact/value distinction is specified as integral to both a critical methodology 
and subsequently to a social harm methodology, in sub sections 4.2.1 and 4.2.4 respectively. 
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exclude alternative methodological approaches and, ultimately, discourses. Thus in 

stark contrast to Silverman's approach is Tombs and Whyte's (forthcoming) 

rejection of the fact/value premise. They note that in the history of social science 

research, researchers have been inextricably linked with partisanship. This position 

is further developed by the observations of O'Connell and Layder: 

Research that is rigorous and reflexive produces knowledge that is more objective 
than research which is sloppy and uncritical. Researchers who, as well as being 
technically competent consider the impact of their own gender, `racialised' and 
class identity upon the research process and understand that research is itself a form 

of social interaction will produce a more reliable picture of the social world. 
(O'Connell and Layder, 1994: p28) 

The realist position in this study draws from O'Connell and Layder's stance on the 

objectivity of critical research. Through a researcher being aware of their identity 

and the values that guide their practice, a more objective account may be gained. 

Furthermore as Tombs and Whyte (forthcoming, p14) note, through developing 

close alliances with social movements the critical researcher is able to develop a 

more `accurate alternative world view' This approach allows the researcher to realise the 

boundaries to their claims. 

The second facet of this realist position is taken from what Altheide and Johnson 

(1994) term `analytic realism' and Hammersley (1992) calls `subtle realism'. Both 

approaches attempt to provide an alternative to `naive' realism without turning to a 

relativist position. Both approaches are broadly similar, and due to the availability 

of space this section will concentrate on a discussion of Hammersley's `subtle 

realism'48. Hammersley (1992, p50) disputes the realist definition of knowledge as 

`beliefs whose validity is known with certainty , preferring to conceive knowledge as beliefs 

whose validity the researcher is reasonably confident of. He believes that the validity 

of knowledge claims must be based upon plausibility and credibility. Plausibility is 

based on the compatibility of a knowledge claim with the assumptions that we 

currently take to be beyond reasonable doubt. Credibility is based upon the 

likelihood of error given the context in which a knowledge claim is made. In the 

context of this study, the former was achieved through integration of the study's 

primary research with pre-existing critical literature and research. The latter was 

;aA similar epistemological position is espoused in Kincheloe and Mclaren's `resistance 
postmodernism', in section 4.1. 
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achieved through a reflexive approach to the potential of power and ideology to 

distort the lived reality of harm production. 

Hammersley (1992, p51) retains the naive realist notion that social science research 

investigates independent knowable phenomena. However, where his subtle realist 

approach differs is in the researcher's ability to gain direct access to the phenomena, 

because he argues the barrier of cultural assumptions means that we are only ever 

capable of representing reality not reproducing it (Hammersley, 1992: p52). This 

approach does not follow Hammersley's conclusion that the critical researcher is 

precluded from accurately reflecting the nature of oppression. Rather it seeks to 

impress upon the critical researcher the importance of producing knowledge 

reflexively in order to realise the potential flaws in these claims. 

Critical research has often laid claim to the validity of findings through the 

verification of the research account by the participant group (Kincheloe and 

Mclaren 1994; Cameron et al 1999). This becomes slightly more problematic when 

researching the powerful because, in order to create a valid account, the effects of 

power must be minimised. To reduce this bias alternative strategies were sought to 

satisfy the demands of this realist position. 

O'Connell and Layder (1994, p 50) suggest that reflexive research and triangulation 

can produce a more reliable picture of the social world. In the case of reflexivity, 

they stress the importance of the researcher's qualities of 'empathy', 'reason', and `self- 

consciousness' to the research process (1994, p 50). In this case, the research was 

undertaken with an acute awareness of the possibilities that the aims of the critical 

approach might be subverted. O'Connell and Layder (1994, p53) argue that 

triangulation provides a validity check to the reflexive excesses of the researcher and 

prevents them from disappearing into a relativist quagmire. 

Triangulation facilitates a process of cross-referencing by allowing the researcher to 

view a topic from a number of perspectives to corroborate the final findings. 

Triangulation in this study was achieved through the use of Denzin's (1970) fourth 

type of triangulation, methodological triangulation. Thus, multiple data sources and 

techniques of data gathering were used to achieve methodological triangulation. 

These sources and techniques were used in order to cross check findings. Sections 
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4.4 and 4.5 will explain the manner in which triangulation was achieved in this study 

through the processes of data collection and analysis49. 

4.3.3 A Case Study Approach 

A theme that has run throughout this chapter is the attempt to draw the links 

between the theoretical themes of the study, and to demonstrate their influence 

upon the methodology employed50. The section will examine a number of case 

study approaches, before explaining how the synthesis between theory and 

empirical content was achieved in this study. 

First, and foremost, a case study approach should be viewed as a `research strategy' 

(Yin, 1994: p13), a `way of organising data', and `not a method' (Punch, 1998). 

However, the definition of a case itself is slightly more problematic. Miles and 

Huberman (1984) have defined a case as a phenomenon of some sort occurring in a 

bounded context. It may be that a case is an individual, a role, a small group, an 

organisation, a community, or a nation. Alternatively a case can be a decision, a 

policy, a process or an incident. Similarly, there are various types of case study, and 

this typology can vary according to author. In this study, depending upon which 

definition is followed, the type of case study used can be described as either 

`collective' (Stake, 1995) or a `multiple' (Yin, 1994)51. The `collective case study', 

uses a series of instrumental case studies which give insight into an issue or refine a 

theory in order to learn more about a phenomenon or general condition. Similarly, 

the `multiple case study' seeks to provide an overall scope for a group of 

`experiments'. Stake (1995) and Yin (1994) favour different approaches to case 

study research and this is borne out in their varying definitions of the term. Stake's 

approach has post-modem tendencies compared to Yin's more prescriptive 

empirical approach. Stake prefers what he terms a `pretty loose definition' of the 

case study as a `a study of a bounded system, emphasising the unity and wholeness of that 

system, but confining the attention to aspects that are relevant at the time' (cited in Punch, 

49 The importance of triangulation is not purely procedural. In light of the discussion of the 
development of the social harm definitional framework in section 4.1, triangulation provides a means 
to promote the knowledge of the layperson alongside the knowledge of experts. 

u' It is important to stress the use of the phrase theoretical themes as it reflects the fact that the field 

work , vas entered with a tentative understanding of how these may operate when explored in an 
empirical context. "I'his reflects the nature of the study to come to an understanding of harm. 

51 The reason for the use of these approaches will be explained later in this chapter. 
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1998: p152). These definitions reflect the differences in the approaches adopted 

between the two authors, to the relationship between theory and a case study 

methodology. 

Yin (1993, p 14) proposes the role of theory in case study research to be: to aid the 

selection of the type of case study to be researched, single or multiple; to determine 

when an exploratory study should be used; and to provide the ability to generalise 

results to other cases. Yin (1994, p27) warns the researcher of attempting to 

generate grand theory' from this approach, and he simply envisages theory to be the 

`blue print' for research. This is especially the case when exploratory studies are 

used to develop a conceptual framework that is absent from a literature. Even for 

an exploratory case study, Yin (1994, p29) insists upon a carefully developed 

research design through theoretical statements about: `what is to be expounded', 

`the purpose of the exploration', and `the criteria by which the exploration will be 

judged successful'. Whilst the research in this study was guided by a number of 

theoretical concerns, it was certainly not intended to conduct this with pre-specified 

goals of exploration or an `hypothesis' in mind. This seemed rather to defeat the 

object of an exploratory study. 

In light of the final observation, it is interesting to note Stake's position upon the 

use of theory in research design. Stake envisages that the researcher should be 

drawn toward the case study through the presence of issues or problematic situations 

the questions that result from these issues should organise the study conceptually 

(Stake, 1995: p16). Firstly, the difficulty with this approach is that in order to be 

able to identify an issue the researcher must have some form of pre-existing 

framework in mind. Secondly, in the absence of an overarching theoretical 

framework it would prove difficult to link very distinct and separate issues together. 

However, Stake's attempt to detach the researcher from imposing a pre-existing 

framework upon the research context is something this study was sensitised to. In 

light of the discussion of Yin and Stake's positions, the design of this research did 

not seek to prove or disprove theoretical themes or achieve pre-specified objectives, 

but to understand how the study's theoretical concepts applied to the empirical 

context. 

The theoretical selection of the case studies facilitated the comparison of findings 

between cases within the study. This process is known as generalisation. Punch 

(1998) notes that the generalisability of a case study can only be achieved if what 
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arises from it are new concepts, or the development of theoretical propositions. 

Stake (1995) is rightly sceptical about the possibilities of generalising from a 

relatively small number of case studies. He would prefer to view the generalisations, 

which arise from a few cases, as `petite generalisations' or `modifications' to grand 

generalisations/theory. This research has sought to probe empirically through the 

emerging paradigm of social harm, and consequently it would be difficult to claim 

that anything but `petite generalisations' might result from the study. 

A case study approach was felt to be the most appropriate research strategy as it 

supplied a framework in which the central aim of the study could be achieved 

through the exploration of a variety of social contexts. Firstly, the purpose of this 

approach was to choose a number of `harm situations' which represented a variety of 

aspects of harm52. These aspects range from the form of harm - physical or 

economic - to the sources of harm - state, corporate, or diffuse53. Secondly, all of 

these `harm situations' were chosen as they have a specific regulatory process that 

governs them. This was particularly important given the central aim of the study, as 

it concentrated the analytical focus upon the role of regulatory agencies in the 

continued existence of harm. Consequently, one of the aims of the study is to 

compare the `harm situations' in order to identify how responses to harm may or may 

not differ. Thirdly, the study has restricted itself to an investigation of harm in the 

context of the United Kingdom, due to limited resources and time, hence all studies 

where chosen within this remit. Finally, these diverse harms were chosen from a 

theoretical perspective in order to facilitate the analysis of the inter-related factors 

that underpin their production. 

The process of case selection is perhaps better explained through a discussion of the 

cases themselves. This discussion will be brief, as the relationship between the case 

study context and the issues such as needs, and the `causal path' of harm, is 

discussed in greater detail in the studies themselves. The first case study, non- 

payment of the minimum wage, was chosen as an example of financial harm. The 

Inland Revenue and the Department of Trade and Industry form one half of the 

regulatory framework, whilst the Low Pay Units constitute the self-enforcement 

52 It is proposed that a `harm situation' occurs when a number of the human needs (discussed in 
section 2.3.2) remain unfulfilled because of an identifiable social activity. 

5i The notion of diffuse harm signifies a multiplicity of sources. 
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aspect of the framework through their work with employees. The second case 

examined deaths in police custody as an example of direct state physical harm. The 

`regulatory' work of Senior Investigating Officers and the Police Complaints 

Authority formed the basis of this study. The third case study investigated the 

physical harm caused by pollution. This form of harm was chosen to contrast with 

the previous form of direct physical harm. The very nature of pollution means that 

it is not always immediately possible to link the polluter with the consequence of 

their actions; in certain circumstances the effects of pollution can only be attributed 

to collective action - for example vehicle emissions. The regulatory framework of 

the Environment Agency and Local Authority Pollution Control Teams formed the 

basis of this study. 

4.4 Data Collection 

In Yin's (1994, p13) definition of case study research he specified the use of 

multiple sources of evidence. Thus a case study approach requires more than a 

single method of data collection, and in this study this was achieved through the 

conduct of interviews and the collection of documentary sources. This section will 

deal with the process of data collection and the subsequent issues that arose from 

this process. The major concern and pragmatic difficulty experienced during the 

data collection was the issue of power. The issue of power in this instance is not 

the one to be found in feminist methodology (see Stanely and Wise 1993; Oakley, 

1990) or, for that matter, in the majority of critical research (see Kincheloe and 

Mclaren, 1994)54. Correctly, these approaches envisage the issue of power in terms 

of the power the researcher exerts over their subject. These approaches have 

developed as a result of critical research's direct engagement with the oppressed. 

This study, due to limitations of time and resources, has been restricted to the first 

stage of critical research; enlightenment - to highlight the nature of harm 

production in capitalist society55. However, the aim remains to understand the 

nature of harm production before evaluation of resistance strategies may take place. 

54 This is not deny that there were power issues in the way I conducted my research upon the 
regulatory actors. With this in mind the research design was sensitised to the requirements of the 
interviewees for anonymity - specific case details they referred to were described in as little detail as 
possible in the body of this study. This served to not only protect the interviewees, but was done to 
protect those involved in these cases and their families. 

55 The second and third stages in Fay's schema of critical research, empowerment and emancipation, 
are encountered through the notion of human rights in other chapters. 
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In order to investigate the central aim of the study and the institutional discourse 

and practices upon which regulatory agencies operate to perpetuate rather than 

prevent this production, it was necessary to engage with the agents within these 

structures. This perhaps swims against the tide of critical research, yet coming to an 

understanding of the operation of the powerful is similarly necessary for the 

emancipation of the oppressed. As Cameron et al assert: 

.... there is political value in researching powerful groups, such an enterprise might 
well be one instance where `research on' would be the more appropriate model. 
(Cameron et al, 1999, p155). 

As a consequence, central to the process of data collection were concerns of access 

to interviewees and information, the nature of the information offered, and these 

agencies' overall dominance of the research interface. The following discussion of 

the data collection phase will consider these issues. This discussion will be divided 

into two sections: the first considers the collection of documentary data; and the 

second the collection of interview data. These two methods of collection were 

undertaken simultaneously. 

The main purpose of the document collection was to provide the material that the 

three elements of each case study were based upon. Accordingly, the material 

which was collected sought to: inform the definition of the subject as a harm; 

construct an account of the political economy of each case; and present evidence of 

the institutional discourse and practices which operate within each regulatory 

agency. The process of data collection was guided in principle by the 

methodological approach of critical criminology, as identified in chapter two. This 

was achieved through the use of specific cases to explore wider political issues and 

the use of alternative accounts to challenge dominant accounts of events. Both of 

these methodological devices were used to triangulate the information gathered 

from the regulatory agencies. 

In light of this influence, the definition of harm undertaken in each case study was 

based upon two primary sources of information. Firstly, the details of specific cases 

were collated to demonstrate the non-fulfilment of human needs involved in these 

incidents. For example, section 6.2 draws upon case material of deaths in police 

custody to illustrate non-fulfilment of both basic human needs and societal needs. 

This material was taken from the campaign group Inquest and newspaper reports. 

Secondly, alternative accounts were drawn from non-official sources, such as 
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pressure groups and grassroots political organisations, to qualify this definition of 

harm. Thus, chapters five, six, seven drew from the campaign groups the Low Pay 

Unit, Inquest, and Friends of the Earth respectively. Alongside these testimonies 

`expert knowledge' was also drawn upon from academic research, and official 

reports to corroborate the definition of harm. For example, section 5.2 draws upon 

epidemiology to demonstrate the secondary harms which result from low pay . 

In order to present an account of the political and economic context of each case, a 

series of literature searches was undertaken to identify a number of critical historical 

texts that would provide an account of the social relations and material interests 

which are played out within the context of these institutions. These sources were 

collected in order to perform what Harvey (1990) terms a structural historical 

analysis. 

Finally, a number of documentary sources were collected to aid the institutional 

level analysis undertaken in the final part of each case study. Firstly, these sources 

served to compliment the data gathered through the interviews. A number of 

documents were gathered which sought to identify the institutions' discourses and 

social practices. As sections 5.4,6.4, and 7.4 will demonstrate these documents 

included: institutional policy statements, annual reports, and research publications. 

Similarly, documents from bodies external to these regulatory institutions were 

gathered to demonstrate their impact upon these internal discourses, these included: 

statutes, parliamentary committee reports, government policy statements, ministerial 

press releases. These were later used in a critical historical analysis of the formation 

of discursive rules and social practices which are conditioned by and reconstitute 

structural contexts. Secondly, sources from organisations critical of the regulatory 

agency and accounts of those who have suffered harm were used to interrogate the 

claims of the agency56. 

The interview data was collected in order to supplement the documentary sources, 

and provide the material upon which research questions one and three/four would 

be answered. In this context, these interviews served two purposes; to obtain 

description, and the interpretation of others (Stake, 1995: p64). Furthermore these 

interviews provided a means of gaining access to potential interviewees. After 

56 Examples of both of these sources have been given in this discussion of data collection. 
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making initial contact with a regulatory agency, specific aspects of the work of the 

agency or further interviewees were identified through the initial contact. This 

technique of sampling is known as `snowballing' and is often used where there is 

difficulty in recruiting participants (May, 1997: p119). Whyte (1999) observes that 

for the critical researcher this technique can prove to be the most effective 

recruitment tool when seeking access to powerful organisations. Furthermore, this 

tool provides a means to continue to recruit within the organisation once access is 

gained (Whyte, 1999). As Tombs and Whyte (forthcoming, p8) remind us, the state 
is not a monolith and consequently individuals sympathetic to external scrutiny may 

be found. Hence, `snowballing' offered a means to identify those who wished to 

participate in this research process. The tool offered an opportunity to identify 

either those critical of the system or, alternatively, if not critics, those who believed 

in the importance of democratic engagement. The latter reason was certainly 

applicable to the majority of interviewees. In other words, these people were 

targeted because of their willingness to be involved in academic research. This 

process is detailed for each case study in appendix one. 

These interviews were conducted during the period of July - November 2000. All 

of these interviews were taped and ranged from an hour to two hours in duration. 

In relation to the low pay case study, I interviewed an Inland Revenue 

`communications officer', a DTI civil servant and four Employment Rights Officers 

from the regional Low Pay Units. The reasons for only interviewing the Inland 

Revenue `communications officer' are given later. The DTI civil servant was 

selected for interview because of their role in the drafting the National Minimum 

Wage Act. The Low Pay Unit's Employment Rights Officers were chosen because 

of their experience of policy issues and advising workers seeking to take action over 

non- payment of the minimum wage57. 

In the deaths in police custody case study, I interviewed four Police Complaints 

Authority (PCA) Members and four Senior Investigating Officers (SIO). The PCA 

members were chosen because of their experience of supervising investigations into 

57 The Low Pay Units are not strictly part of the regulatory framework of the minimum wage. 
I Iowever, they were interviewed because the legislation stipulates those not paid the wage may take 
their own action against the employer, instead of using the Inland Revenue's compliance teams. 
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deaths in police custody. Similarly, the SIO's were selected because of their 

experience of investigating these cases58. 

In the pollution case study I interviewed four representatives of the Environment 

Agency and three local authority representatives59. From the Environment Agency, 

I interviewed a Regional Pollution Prevention Officer, an Environment Protection 

Team leader, and caseworker, an Environmental Planning Officer and an `in-house' 

solicitor. These interviewees were chosen because they represented the differing 

aspects of the agencies work: licensing, enforcement, and prosecution. The 

interviewees from the local authority were a Pollution Control Team leader and 

caseworker and a member of the Environmental Quality Team. These teams 

represent the policy and enforcement arms of local authority environmental 

regulation. 

A perceived difficulty, that was fortunately only rarely encountered, was the refusal 

of access to interviewees by their organisation. It was my pre-conception that 

refusal would have been either premised upon the sensitivity of the interview topics 

or upon the absence of formal mechanisms of accountability in these institutions. 

Access was refused in two instances: the first was a flat refusal from the Crown 

Prosecution Service to participate in this research and; the second occurred in the 

minimum wage case study. In the later, I was initially refused permission to talk to 

regionally based Inland Revenue compliance officers by its 'communications ofcer: 

Attempts were made to gain direct contact with the compliance officers, however 

these consistently lead back to the seemingly omnipresent 'communications officer' The 

rationale used to deny me access to the organisation was its policy that only `vetted' 

researchers are allowed to conduct research within it. `Vetted' researchers are those 

conducting research commissioned by the Inland Revenue that deals with the issues 

pre-specified by the agency. In a Foucauldian sense, this `vetted' research is only 

conferred with legitimacy and regarded as truthful when certain issues are struck off 

the research agenda and certain actors' experiences validated above others. Hence, 

this `vetted' social research has its own system of methodological rules and internal 

58 The SIO's held the rank of Detective Superintendent or Detective Chief Inspector and were drawn 
from one force. 

59 The distinction between these frameworks is described in section 7.4. 
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discursive structure that a researcher must adopt before gaining access to the 

agency. 

Eventually through a process of negotiation, it was only possible to interview the 

Revenue's `communications officer'. These negotiations were successful, because of the 

ambiguities that are common to all state institutions. As Tombs and Whyte 

(forthcoming, p9) note, through the need to appear to be democratically 

accountable, at the very least, state agencies possess spaces which the critical 

researcher may exploit. In this instance, after a series of conversations with the 

`communications officer' in question, I informed them that a number of Low Pay Units 

had already participated in the study and had presented a number of arguments, 

which the Inland Revenue might want to comment upon. Hence, in line with 

Tombs and Whyte's observations, strictly controlled access was granted, on the 

basis that the agency wished to engage, albeit in a limited sense, with this debate and 

to address the criticisms of its operations. Other agencies did not seem to have as 

tightly controlled access to its employees nor the same ethos of vetted research. 

These agencies seemed to view the situation as an opportunity to promote the work 

of their agency, particularly if they had been subject to criticism over issues of 

public accountability in the past. 

However, once access was gained this did not mean that the power relationship 

diminished. Fontana and Frey (1994, p367) have noted that in interview situations 

gaining trust is essential to the success of the exercise. This ultimately led to a 

number of concessions. One way in which this can be achieved depends upon how 

the researcher presents themselves (1994, p367). A conscious effort was made to 

stress my `research student' status when dealing with the respective interviewees, 

which seemed to gain a less defensive reaction and seemed to gain individuals' 

confidence, as opposed to the reaction a `fully fledged' researcher might have 

received60. Secondly, the interviewees were all promised and received full 

anonymity6i1. The scripts from the taped interviews were transcribed and returned 

60 I was given the impression that I presented less of a threat to the actors, in the form of adverse 
public and media attention. This was compounded by the fact that I did not have a reputation that an 
experienced researcher may have from previous critical engagements with the institution. 

61 For this reason, the case studies contain quotes which are not attributed to even an anonymous 
actor. This has obvious drawbacks such as the nuances between certain actors cannot be identified or 
an over-reliance upon one interviewee may not be detected. However, these issues were overridden 
by the concern to ensure anonymity. In particular, the anonymity of the Police Complaints Authority 
members and the Senior Investigating Officers, who would have been easily identified if the details 
of a case/s were attributed to one interviewee. 
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to them devoid of any detail which would reveal their identity, or any of the cases 

they referred to. Thirdly, before agreeing to be interviewed most interviewees asked 

to see a `schedule' of the interview, to gauge the potential content of the interview. 

These schedules were drafted with contentious issues and cases removed. Hence, 

through the implicit threat that access could be withdrawn if these issues arose, the 

interviewees, to a certain extent, dictated the format of the interviews. There were 

two levels of constraints placed upon this discourse situation. Firstly, in order to be 

accepted as a `speaking subject', I was required to demonstrate that my interview 

agenda corresponded to the scheme of topics the actor was willing to discuss. 

These internal discursive rules corresponded to the prohibitory strategies of the 

institution, and the subjects which it places constraints upon, for example the 

discussion of `controversial' cases or issues. 

Hence, controls were placed upon the content of the interviews through a series of 

taboo subjects. For instance, many interviewees indicated prior to the interviews, 

during recruitment, an unwillingness to discuss specific cases or issues. This 

internal control was negated to some extent through the form of interview used. 

All interviewees received a schedule which formed the basis of the interview, yet 

due to the interviews `standardised' (Fielding, 1993: p136) or `semi-structured' (May, 

1997: p111) flexible nature this allowed `contentious issues' to be raised during the 

interview. Furthermore, the advantage of using the language of harm, is that many 

regulatory actors placed their own `spin' upon the term, which avoided the use of 

potentially loaded and controversial terms. For example, in the case study of deaths 

in police custody instead of using the term `murder' or `manslaughter', the use of 

harm seemed to appear less threatening to the interviewees. Furthermore, the 

interviewees often, interpreted harm, as events being harmful to both the victim and 

perpetrator. 

Fielding (1993, p136) defines the `standardised' interview as having a format which 

is repeated each time, but has the flexibility to change order and to probe further for 

information. This form of interview was not chosen solely because of issues of 

access. Equally it provided a tool to gain comparable data from the diverse case 

studies. This was achieved through identifying common substantive themes or 

topics, which may exist between the case studies, for example `risk'. It may be that 

these themes were more applicable in some of the studies than others, yet as Stake 
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(1995, p25) identifies, in `collective case studies ; this process facilitates later cross site 

analy ris 

It has already been noted that one of the strategies used to challenge the internal 

controls of institutional discourse is the deployment of a standard interview 

structure. This structure allows the interviewer to use two devices with which to 

gain information from the interviewee. `Prompting' was used in these interviews to 

gain a direct answer and was usually used to gain descriptions from the interviewee 

(Fielding, 1993: p140). `Probes' were used in order to gain a fuller response to a 

question, which this was usually achieved through encouraging the interviewee to 

explain a response or asking for examples (Fielding, 1993: p140). A conscious 

effort was made when formulating the interview questions and during the interviews 

to allow the interviewees to detach themselves from the language of the institution. 

In other words, the interviewee was afforded the opportunity to explain their role 

and respond without recourse to institutionalised language. This was achieved 

through asking individuals their `perceptions' or their `view' and asking them to 

define words such as `harm'. This approach was adopted to avoid asking questions 

that would automatically elicit institutionally programmed responses. Ultimately, 

the aim being to identify the impact that institutional discourse has upon action. 

4.5 Data Analysis 

The previous section described how each case study would be divided into three 

constituent parts to provide: a definition of the subject as a harm; the political and 

economic context of the regulatory agency; and the analysis of the institutional 

discourses and practices of the regulatory agency in question62. Each section seeks 

to address one of the research questions outlined in chapter one. Thus, the first 

62To remind the reader of these research questions: 

1. How can harm be identified? 
Is the approach of criminology to harm sufficient to encapsulate the vicissitudes of life? 

l ghat normative approach best captures the reality, of socially mediated harm? 

2. What are the structures which legitimate harm production? 
What are the material interests which are invested in the production of harm? 

11 hat are the ideological cionditions which facilitate the production of harm? 

3. What practices perpetuate harm production? 

! That are the di currive %ormatlons which perpetuate harm? 

What are the social pra: dticer which perpetuate harm? 

4. What is the relationship between the structures identified in question two and the 
practices identified in question three? 
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section of the case study will seek to develop the response to question one and 

through the case study topic to empirically ground the theoretical definition of 

social harm (given in chapter two). The second section of the case study will seek 

to research questions two by situating the regulatory framework within the context 

of wider social relations and ideological projects. The final section provides a 

response to research questions three and four, through an analysis of the discourses 

and social practices which operate within the institution. 

The definition of each harm was undertaken by drawing upon both the accounts of 

those who have experienced the harm in question, and through the use of expert 

knowledge. This literature was then analysed using the framework of needs 

developed in chapter two to identify the exact nature of the harm. 

The second research question was analysed using the first component of Harvey's 

radical historical approach, structural historicism, by adopting an historical 

materialist approach. The historical materialist approach taken in this methodology 

is influenced by the theoretical stance outlined in section 3.1. In order to adapt 

structural historicism to the requirements of the study, a number of caveats will be 

placed upon the classical Marxist position. Marx in the preface to `A Contribution to 

the Critique of Political Economy' defines the essence of this approach: 

In the social production of their existence, men inevitably enter into definite 

relations, which are independent of their will, namely relations of production 
appropriate to a given stage in the development of their material forces of 
production. The totality of these relations of production the economic structure of 
society, the real foundation, on which arises a legal and political superstructure and 
to which correspond definite forms of social conscious. (Marx, 1971: p20). 

Marx (1971, p21) proposes an evolving history of modes of production which result 

in the bourgeois mode of production, the `last antagonistic' form of production to 

be ultimately replaced by a socialist order. From the antagonisms inherent to this 

mode of production and relations of production, alternative social possibilities arise 

and it is only when these alternatives have matured within the old framework that 

this social order can be destroyed. Marx's notion of historical materialism has been 

greatly scrutinised and it has been the subject of many post-structuralist and post- 

modernist critiques. However, there are many reasons for adopting the critical 

methodology it offers. Unlike post-modernist and post-structuralist approaches, 

historical materialism, firstly, treats capitalism as a systemic entirety instead of a 

multiplicity of fragments and secondly, it has a notion of the possibility of the 

succession of capitalism contrary to post-modernist/post-structuralist theorists who 
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speak of the inevitably of this system (Meiskins-Wood, 1991 and Callinicos, 1989)63. 

Callinicos (1989, p35) identifies two further advantages to this methodology: firstly, 

the concept of the mode of production and relations of production permits careful 

discrimination between different kinds of social formation; and secondly, it 

proposes a framework for understanding social change which results from class 

struggle that originates in the exploitative relations of production. 

The theoretical approach outlined in chapter three, described the importance of 

Gramsci's notion of ideology and structure. Gramsci describes the dialectic 

relationship (not unilinear), between structure and ideology, in which he 

significantly affords both phenomena material form. This is important 

methodologically, in this context, because it allows the study of the effects of both 

upon the institutional level. This is of particular relevance to the notions of moral 

indifference and harm talk, as both concepts attempt to capture aspects of capitalist 

ideology which have held together the hegemony of the historical bloc. 

Furthermore these concepts have sought to demonstrate the role of institutional 

discourses in this ideological field. 

A further methodological adaptation of Marx's historical materialism is the rejection 

of the primacy of class as the focus of analysis. The suggested framework in 

chapter three draws upon Hall's interpretation of Gramsci's political forces, in order 

to analyse the wider social struggles of gender and race alongside class. Similarly, 

this was a theme considered in chapter two, in the definition of social harm; in 

particular it situated the production of harm in a specific set of social relations, race, 

sexuality, and class, which are dialectically related. Hence, in developing an account 

of the context of these regulatory agencies, the role played by these social relations 

in shaping the terrain upon which harm production occurs is fundamental. 

The role which the state plays in capitalist society and consequently the study of 

political economy, is the focus of great dispute. Traditionally, marxists have been 

divided over the methodological significance of the state, and those who have given 

weight to the political have often been accused of abandoning the reality of the 

economy64" However as Nleiksins-Wood (1995) acknowledges, the political should 

be of considerable significance as relations of production are contested on a 

63 This is in line with the goals of critical research outlined in section 4.1.1. 

(A an example of such a debate was that described in chapter three between Hall and Jessop et al. 
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political level through class struggle. Consequently the relations of domination 

which follow are a result of a class's ability to politically organise production and 

appropriation (Meiskins-Wood, 1995). For Meiksins-Wood, the state is the site in 

which the coercive instruments are provided to make this appropriation possible: 

If we are to understand the unique development of capitalism, then we must 
understand how property and class relations, as well as the functions of surplus 
appropriation and distribution, so to speak liberate themselves from and yet are 
served by - the coercive institutions that constitute the state, and develop 

autonomously. (Meiksins-Wood, 1995, p33) 

Whilst the coercive nature of the state will be acknowledged in the study of harm 

production, the role which the state plays in securing consent for harm production 

amongst the various social groups that constitute the historical bloc is of great 

importance. In the age of `globalisation', this methodologial approach to the state 

takes on greater significance. Theorists and politicians of the global age, such as 

Anthony Giddens and Tony Blair, contest the state no longer is a match to the 

power of global capital (Giddens, 1999). Pearce and Tombs (1998, p48) contend 

that such arguments are part of the ideology of global capital which developed from 

the project of hegemonic reconstruction at this point in history. This has served to 

present arguments against the capability of the state to interfere in the operation of 

the market. This is supported by Callinicos's (2001) argument that capital has 

historically placed constraints upon Labour Governments. However, the 

deregulation and greater integration of financial markets over the past twenty years 

have served to consolidate these limits historically placed upon the state by capital 

(Callinicos, 2001). 

In this methodological approach it will be argued that the state has played a central 

role in the process of `globalisation'. If we accept Meiksins-Wood's point that in a 

political-economy analysis primacy should be afforded to the effects of the relations 

of production and the organisational capabilities of the state, then the role of the 

state in this period of restructuring, be it ideological or coercive, cannot be denied. 

Whether this organisation is through the supra-national bodies of the International 

Monetary Fund, World Trade Organisation, and the World Bank, or the nation 

state, the state in one guise or another has sought to make possible the current 

formation of capital. Equally, if the state can play such an integral role in the 

evolving forms of the relations of production, then it has the potential to challenge 

capital too. Hence, this methodological approach sought to recognise these 
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tensions and ambiguities within the modern state and consequently in the analysis 

of the regulatory agencies and their agents. 

Research question three requires a level of analysis suited to the institutional level. 

This led to the adoption of the second component of Harvey's radical historicism, 

critical historicism and the accompanying tool of critical discourse analysis. This 

question demands an analysis of the discourses and social practices which 

contribute to harm production at the micro level. Alongside this level of analysis, 

research question four requires an understanding of the interplay between the wider 

societal context and the specific context of the institution. In particular, the way in 

which these material interests and ideologies come to condition and are conditioned 

by discursive formations and social practiceS65. It was intended that the use of 

critical historicist approach would provide an analysis of the historical emergence of 

institutional discourses and practices, whilst critical discourse analysis was used to 

interpret these historical discourses, it provided a tool to analyse the 

contemporaneous interview data. 

In light of these requirements Fairclough's critical discourse methodology was felt 

to be the most appropriate, as it seeks to provide the tools to analyse discourse in its 

political and economic context66. However, certain caveats had to be added to the 

critical historicist approach espoused by Harvey, before such an approach could be 

adopted. Michel Foucault, an exponent of this form of methodology, uses this 

approach to understand the development of oppressive social systems. The 

methodological approach of this study drew from Foucault's later writings upon the 

concept of geneaology. Foucault defines geneaology, as: 

... the union of erudite knowledge and local memories which allows us to establish a 
historical knowledge of struggle and to make use of this knowledge tactically today. 
(Foucault, 1980: p 85) 

This served to marry an archaeological analysis of the local knowledges of power to 

a genealogical analysis which would serve to filter, hierarchise, and order them' into a 

65 Research question three specifies an analysis of this interrelationship. 

66 Fairclough describes critical discourse analysis methodology as systematically exploring: `... often 
opaque relationships of causality and determination between (a) discursive practices, events and texts, 
and (b) wider special and cultural structures, relations and processes; to investigate how such 
practices, events and texts arise out of and are ideologically shaped by relations of power and 
struggles over power; and to explore how the opacity of these relationships between discourse and 
society is itself a factor in securing power and hegemony. (Fairclough, 1995: p132 -133). 
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unitary body of theory (Foucault, 1980: p 85). Foucault's historical studies sought to 

oppose the Marxist notion of an immanent historical teleology, through a notion of 

history constituted by constant struggle between a number of power blocs which 

seek to assert their system of domination. This history is based upon the notions of 

power and the body. Unlike Marxism's concentration upon power in central 

locations, Foucault's (1980: p96) historical analysis of power was aimed at the 

`extremities' of society in local forms and institutions. It is in this location, that 

Foucault's object of analysis, the body, exists and it is here that subjects are 

constituted through `a multiplicity of organisms, forces, energies, materials, desires and 

thoughts' (Foucault, 1980: p97). For Foucault, genealogy is an ascending analysis of 

power and it begins in the multiplicity of mechanisms, with their own unique 

techniques and tactics, and how then the use of these mechanisms are appropriated 

by `more general mechanisms and by forms ofglobal domination' (Foucault, 1980: p99). 

Chapter three has already outlined a critique of Foucault's notion of power and the 

subject and proposed a materialist interpretation of his work. This sought to 

integrate Foucault's (Foucault, 1980: p101) `micro-mechanisms of power' into a political 

economy that acknowledges for whom these mechanisms of power work. However, 

Foucault's methodological approach provides an important tool to chart the 

historical evolution of the discourses and social practices that constitute the `micm- 

mechanisms' of harm production. 

In order to achieve the synthesis of these two methodological approaches, following 

the structural historical analysis of each case a number of themes were generated 

which informed the analysis of the discourses and social practices at the institutional 

level. Hence, this thematic framework informed the categorisation of both the 

interview material and the documentary sources relating to each agency. These 

thematic topics were then analysed at the institutional level. This analysis was 

organised by the critical historicist perspective and where appropriate a critical 

discourse analysis was utilised. This approach provided a framework to analyse the 

institutional evolution of discourses and social practices of harm production. In 

particular, the tool of critical discourse analysis was used to identify the historical 

development of these discourses through official documents alongside their 

existence in the practices of actors interviewed. The qualitative software package 

NUDIST 4 was utilised once these themes had been generated, in order to analyse 
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the interview and documentary sources. The benefits of using this software being 

the high level of data organisation and management it facilitated. 

This critical discourse analysis was carried out according to the methodological 

schema provided by the work of Norman Fairclough. Fairclough's (1989, p37) 

approach reflects the theoretical issues outlined in the previous chapter which 

sought to negotiate the tensions between a Marxist approach to ideology and a 

Foucauldian approach to discourse. Thus Fairclough strikes a similar compromise 

which does not become reliant upon extracting meaning from the text alone, rather 

it insists upon placing a text in a wider structural context. For Fairclough, discourse 

is a social practice, as language is part of society and is, therefore, subject to social 

conditioning. Accordingly textual analysis must become part of a wider analysis - 
discourse analysis - if the important processes of production and interpretation are 

to be considered. These processes are important because they display the 

relationship between the properties of texts and the range of member's resources 

drawn upon to produce or interpret texts. Member's Resources (MR) may well be 

cognitive in nature but are also social due to their origins in social struggles. 

For Fairclough, these social conditions of production and interpretation correspond 

to three different levels of social organisation; firstly the immediate social 

environment in which discourse occurs; secondly, the level of social institution that 

constitutes a wider web of discourse; and finally, the level of society as a whole. 

The three levels represent three dimensions of critical discourse analysis: description 

identifies the formal properties of a text, interpretation is concerned with the 

relationship between text and interaction67, and explanation involves the 

relationship between interaction and context68. 

67 The assumption being that discourse is produced through underlying conventions of discourse, 

which are `clustered in sets of networks', termed `orders of discourse' (Fairclough, 1989: p28). The 

order of discourse is strongly linked to the general social order. Experience of society and social 
institutions is divided and structured into different types of situation that have their associated 
practice types. Hence, orders of discourse are embedded within both institutional and societal levels, 

and it is the discourses within these orders that alter due to changing relationships of power at these 
levels. In short, power at these levels means the ability to control orders of discourse and harmonise 
discourse with ideology. 

68 This assumption is based upon a dialectic account of structure and discourse. Discourse is both 
determined by and impacts upon social structures, contributing to continuation and change. 
Fairclough assumes a subject that is constrained through their position in discourse, but this 
constraint is a pre condition to activity. It is in the production and interpretation of discourse that 
orders of discourse and social structure are internalised in the member's resources, in order to 
accomplish these processes. Through being drawn upon, the structures can be identified and 
reproduced. This reproduction can either be `conservative' in nature and promote the status quo or 
be 'transformatorv', instigating change. 
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As explained above, the first stage in critical discourse analysis is the process of 

description and is based in the close study of any text. Fairclough provides a list of 

aspects for the analyst to take into consideration when describing the features of the 

text. There are six aspects of textual presentation used and these can be sub-divided 

into three forms, vocabulary, grammar and textual structures. Once the interviews 

and documentary sources were thematically coded they were examined for these 

features. The first aspect, focuses upon the experiential value of words. This 

perspective offers the reader an insight into the text producer's representation of 

their experience of the natural world. For Fairclough (1989), the ideological 

differences between texts in their presentation of the world are due to the codes in 

their vocabulary. In the alternation between text and discourse type being drawn 

upon, there exist classification schemes that structure the vocabulary in discourse 

types. The classification system serves to produce a certain account of reality which 

corresponds with a specific ideological position. Hence it is the structure which is 

ideologically based. `Overwording , often associated with the use of synonyms, 

demonstrates the dominance of a certain representation of reality and the existence 

of an underlying ideological perspective. 'H yponymy' occurs when a word's meaning 

is contained in the meaning of another. This leads to the conflation of meaning in 

different words. Autonymy' is when the meaning of one word is incompatible with 

another. Both devices serve to confer greater legitimacy upon certain presentations 

of reality. 

The second aspect looks at the relational values of words. This offers an insight into 

the social relationships that are mediated through the text and exist in the discourse. 

In particular this analytical device focuses upon the potential of word selection for 

creating social relationships between participants. Relational values are often linked 

to the use of other values. Fairclough (1989p, 116) gives the example of racist 

vocabulary that presents a popular stereotype of an ethnic group, which assumes a 

commonality and a shared ideology between the producer and their audience. This 

serves to downplay the potential for conflict through the inclusion of the audience 

in the producer's worldview. This process of assumed readership can also draw 

upon expressive values, which highlight the existence of the subject and other social 

identities within the text. Often the producer uses avoidance strategies when 

expressive values arise in order to maintain the established relationship. This can 
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lead to the use of euphemisms in place of regular terms in order to avoid certain 

aspects of reality, which are often considered unacceptable. 

The third - the use of metaphors- is a means of representing an aspect of experience 

in terms of another, and is commonly deployed in a variety of discourses. Any 

aspect of experience can be represented in a range of metaphors, yet it is the 

selection of certain metaphors which have differing ideological possibilities. 

Fairclough (1989, p120) provides the example of the reporting of `riots' and social 

problems through the use of metaphors such as `cancer' or `disease'. The 

ideological impact of these metaphors portrays the dominant group's interests as 

being those of society, whilst simultaneously portraying the interests of the 

powerless as undermining society. 

The fourth aspect is the presence of experiential value in grammatical features. 

When constructing textually an action, a state of affairs or a relationship, there are 

different grammatical processes and participant types which may be used. The 

selection between these processes and types can be linked to an ideological position. 

Fairclough lists three main types of process: action (subject, verb and object); event 

(subject and verb); and attributions (subject, verb and complement). Briefly an 

action involves an agent acting upon a patient, an event involves one participant 

which can be animate or inanimate, and an attribution involves one participant 

usually using a verb after a complementing adverb or adjective. The first 

consequence of the use of these types is to confuse agency for the interpreter. 

Agency can become unclear in a sentence when an inanimate noun, abstract noun, 

or nominalisations are used in the form of a subject. This should alert the analyst to 

ideologically motivated obfuscation of causality and responsibility' (Fairclough 1989; p 124). 

This can lead to processes being interchanged for others, for example what 

normally may be described as an event may be described as an action due to the 

creation of an agent through an inanimate noun. 

The fifth aspect is concerned with the grammatical features of texts, which 

promote relational values. The use of pronouns can create a relationship with an 

audience, distance an individual from a collective, or suggest a membership to a 

collective. This serves as an exclusionary tool removing an individual or group 

from a collective, subjecting them to differential treatment. 
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The final aspect is concerned with the connections between sentences. Certain 

logical connectors can infer ideological assumptions. For example, the causal 

relationship between a rent dispute ending inevitably in an eviction is achieved 

through the juxtaposition of sentences (Fairclough, 1989; p131). These sentences 

serve to present a common sense link between the two events. Another technique 

for achieving a similar goal is the deployment of a main and subordinate clause. 

The main clause operates as the prominent information provider whilst the 

subordinate operates as background information and functions as a given. 

These textual properties must now be considered alongside the possibilities of an 

actor's interpretation of these signs. Fairclough (1989, p143) believes there are a 

number of domains of interpretation, which consist of interpretation of the text and 

the text's context69. These domains culminate in a final level of interpretation the 

process of the complete interpretation of the text. Text will often be matched with 

a schemata of organising characteristics associated with different types of discourse. 

The text will be summarised on this basis into a `point', to be called upon in the 

future. The critical discourse analyst must seek to investigate wider contexts in 

order to truly understand this process of interpretation. 

This brings the critical discourse analyst to the second level of analysis, institutional 

orders of discourse. The first level upon which context can be seen to influence 

interpretation is the relationship between a situational context and a discourse type. 

Often institutions have distinctive forms of activity which have textual structures 

closely associated to them. Hence a request for information from a researcher 

external to the institution may well be accommodated in the form of promotional 

literature, a questionnaire, or an interview. This is dependent upon both the policy 

of the institution and, in particular, their ethos of `public accountability' and `public 

relations'. As discussed earlier in this chapter, there are obvious parallels to be 

drawn between this theoretical approach and the empirical reality discovered in this 

research. The activity type that takes place will depend upon the subjects' position. 

69 The first level of interpretation of the text, the surface of utterance, involves the interpreter 

converting recognisable elements in to a sentence. Then the second level, the meaning of utterance, 

operates by the interpreter drawing upon semantic aspects of their MR to arrive at the meaning for 

whole propositions. The third level, the interpreter gains `meaning connections', between utterances 
these are local parts of the text which begin to gain a sequence. In the absence of formal cues, 
implicit assumptions may be drawn from texts which have an ideological nature (Fairclough, 1989). 
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In the context of these research interviews, the interpreter and the producer were 

clearly ideologically inscribed as `lay-person' and `expert' respectively. These 

identities were derived through the structure of the institution and are, 

consequently, underpinned by power relations within these structures. Furthermore, 

the instrumental purpose of language in this situation must be considered in the 

context of the institution's objectives. In other words, the representatives of the 

regulatory agencies saw the purpose of these interviews as a function of their 

accountability and a vehicle to promote the work of their agency. Ultimately, the 

instrumental use of language by the actors placed a number of constraints upon this 

discourse situation. 

At the completion of this second level of discourse analysis, the interpreter comes 

to understand the social setting and the situation within which the encounter is 

taking place. The third level of discourse analysis stems from the discourse itself 

and its relationship with society (Fairclough, 1989: p 152). Contained within 

discourse are the social and institutional relations from which discourse is produced 

and sustained. 

The first of the characteristics of this process is the inter-textual context and 

presuppositions, which are drawn upon in the process of interpretation. Texts that 

belong to discourse are part of a series and a history. Interpretation of the inter- 

textual context is a process of selecting a text that belongs to and, therefore, can be 

taken as being presupposed by participants. The powerful participant may 

determine the presuppositions of the inter-textual context. This is often used to `tell' 

people what they should already know. This is often used by the media who are 

unaware of their actual audience yet communicate to the `ideal reader' through the 

use of inter-textual experiences. This can have an ideological function when what is 

assumed has the character of `common sense in the service of power' (Fairclough 1989: 

p154). Such presuppositions may not wish to draw upon a specific text but from a 

textual experience, a form of background knowledge. 

This third level of interpretation serves to acknowledge that subjects cannot achieve 

interpretation alone, not without the processes of discourse practice, the MR, and 

discourse tS-pe. This stage of explanation serves to elucidate upon the relations of 

power, which operate behind these common assumptions upon which 

interpretation is built. Hence the objective of the explanation stage: 
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... is to portray a discourse as part of a social process, as a social practice, showing 
how it is determined by social structures, and what reproductive effects discourses 

can cumulatively have on these structures sustaining them or changing them. 
(Fairclough, 1989: p163) 

It was at this stage that the analysis of both the interview data and the official 

documents was referred back to the analysis of the political economic context of the 

case study. This served to provide an analysis of the extent to which these 

discourses sustain or change the structures of harm production. 

4.5 Conclusion 

The purpose of this chapter was to present a methodological approach which is 

firstly in line with the criteria of critical methodology and secondly which addresses 

the requirements of the research questions set in Chapter One. The potential of 

this social harm methodology was discussed in the social context in which this 

research was conducted. 

Whilst chapter two outlined the power/knowledge nexus in which criminology has 

served society's power relations, this chapter has sought to describe the possibilities 

for a social harm methodology with the effects of this nexus in mind. Section 4.1, 

was dedicated to the description of what Foucault would can the external 

constraints upon social science discourse and the consequences of these for a social 

harm methodology. The section concluded, by detailing three features of critical 

methodology which would be incorporated into this social harm methodology, in 

order to challenge the external constraints of social science methodology. 

The remainder of the chapter was devoted to the description of the research design, 

including the data collection and data analysis. This design was clearly guided by the 

demands of the research questions and the theoretical concepts of harm talk and 

moral indifference. At the same time, the interplay between the external constraints 

upon social science discourse and the internal rules of the discipline's 

methodological rules was considered. In particular, the issue of validity in 

qualitative findings was dealt with via the adoption of a critical realist perspective 

and consequently through the rejection of the fact/value distinction which is at the 

core of mainstream social science methodology. The use of the methodological 

tool of triangulation facilitated the incorporation of alternative voices alongside 

expert knowledge in order to reach an `accurate alternative world view'. Similarly, during 

the description of the interviews, the institutional limits placed upon research 
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discourses, and subsequently the internal limitations placed by the interviewees 

upon the interview discourse were noted. These effects of power were negated to 

some extent through the use of the notion of harm in the interview schedules and 

the use of semi-structured interviews. 

The final section of the chapter described the process of data analysis undertaken in 

the study. This sought to offer the most appropriate tools for the analysis of the 

research questions through the frameworks outlined in chapters two and three, the 

definition of social harm and the concepts of harm talk and moral indifference. The 

data analysis was sensitised to the demands of these frameworks. In terms of the 

first research question, the definition of social harm, was contextualised, through an 

analysis of the accounts of those who have experienced harm which was supported 

by expert knowledge. The second and third research questions required two 

separate yet interlinked levels of analysis, at the structural and the institutional levels. 

This was reflected in the specific use of the structural historicist and critical 

historicist approach, which sought to set the institutional level against the context of 

the structural. 

112 



CHAPTER 5: REGULATING THE MINIMUM WAGE 

He leans on a brush as he looks at me for a moment, 
his eyes narrowing slightly. Then he nods, sagely. 

`Like all of us', he says. ̀ Just keeping body and soul'. 
`Keeping body and soul', as Amos so eloquently puts it, 

is all any of us can expect to do on ý4 an hour. 
(Abrams, 2002) 

5.1 Introduction 

This chapter focuses on the conditions that serve to extract the labour of society's 

most economically vulnerable members for pitiful rewards, leaving considerable 

sections of our society in desperate poverty. The current structural arrangements 

which have perpetuated low pay in the United Kingdom can be located in the 

restructuring of capital undertaken during the 1970s. Since 1979, the Conservative 

administrations of Thatcher and Major freely embraced neo-liberal economic 

principles. The economy had been set `free' through the privatisation of state 

utilities, de-regulation of the City, and tax concessions to high-income groups (Philo 

and Miller, 2001: p25). When New Labour came to power in May 1997 they 

inherited a society which had been subject to radical economic and social change 

over this eighteen year period. Furthermore this society was characterised by great 

inequality: the richest 10% owned approximately one quarter of the total income 

and half the country's wealth, whilst the poorest 10% owned 2% of the income and 

even less of its wealth (Gordon, 2000: p39-40). 

As the Thatcherite hegemony disintegrated, New Labour rose to power charged 

with the task of reconfiguring this hegemony to satisfy the requirements of global 

capital and to placate the disgruntled subordinate groups of the historical bloc. 

Thus, the introduction of the National Minimum Wage Act (NMWA) in April 1999 

was part of New Labour's efforts to incorporate the `interests' of subordinate 

groups within this hegemony. New Labour heralded the Act as a necessary measure 

to promote social justice and reverse the damage inflicted by the Conservative neo- 

liberal policies. New Labour boasted: 

... some two million workers will escape from poverty pay as a result of the 
minimum wage. (Ian McCartney MP, DTI, 31/12/98) 

Central to Blairs vision of `social justice' is the role of `economic dynamism' in 

achieving this aim (Fairclough, 2000: p43). 
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This chapter will examine the balance that was struck between these two concepts 

in the creation of the minimum wage. It will be argued that the obvious tensions 

between these concepts have proved irresolvable and this has lead to the continued 

production of poverty. New Labour has had relatively little impact upon poverty, a 

fact illustrated by their inability to prevent the growing number of households 

experiencing poverty. In 1983,14% of British households were in poverty, however 

this figure continued to rise before reaching 24% in the second year of Labour's 

first term (Gordon et al, 2000: p68). Furthermore, the recent New Earnings Survey 

described a 7.3 % rise in the average weekly earnings for the highest decile, whilst 

the lowest decile experienced an increase of only 4.5% for the period 2000 - 2001 

(LPU, 2002). 

To understand the continued production of this harm the chapter will draw upon 

the concepts of harm talk and moral indifference. Firstly, through the concept of 

harm talk it will be demonstrated how New Labour has been able to speak the 

language of social justice, whilst presiding over these worsening inequalities. It will 

be argued that the ideological language which New Labour has used to conscript 

both capital and subordinate groups into its hegemony contains a number of 

contradictions. This chapter will seek to explore the manner in which these 

tensions have been resolved within the context of the NMWA. It will be 

demonstrated that in spite of New Labour's rhetoric of social justice it has 

embraced the concerns of `market talk' (previously discussed in section 3.3) over the 

needs of the low paid worker. 

Secondly, the production of this harm has been underpinned by the fundamental 

changes in the work ethic (outlined in section 3.4.2). In late modernity, the work 

ethic serves not only as a tool of exclusion, but also as a means to wipe the `haves' 

consciousnesses clean for the plight of the poor. New Labour has used the work 

ethic in a specific manner in order to conscript subordinate groups into the current 

hegemony. For New Labour, the work ethic is closely related to their mantra of 

rights and responsibilities. Hence, those currently marginalized from mainstream 

society may be `re-integrated' if they accept the opportunities which the labour 

market offers them and for this they can expect to receive a number of rights - 

including a minimum wage and tax relief for working parents. However, those who 

reject this contract and ultimately the work ethic remove themselves from the 

`unnverre of. uroral rerponrrbilil , '. Equally, those who accept the opportunity of entry into 
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the labour market are also removed from the sphere of ethical consideration. Once 

the opportunity of work is accepted, these workers are expected to find their way 

from poverty, because New Labour's rhetoric of social justice extends to equality of 

opportunity and not outcome. This serves to remove the production of `in work' 

poverty from the consciences of the haves. This is particularly the case for those 

who do not have their wages subsidised by the Working Tax Credit and Child Tax 

Credit. 

5.2 Defining Low Pay as a Harm 

The phenomena of low pay falls into the framework of social harm due to its 

inability to satisfy two forms of human needs. The first of these needs are the basic 

human needs of physical health/survival and personal autonomy. In other words, 

an individual must have a sufficient physical condition and sense of autonomy to 

initiate actions on the basis of their deliberations. To place these theoretical needs 

in the context of the minimum wage, an individual must achieve a certain level of 

income in order to participate in society. 

This is of particular relevance in light of New Labour's welfare policies and their 

commitment to social inclusion through the labour market. Inclusion is based on 

the notion that the citizen has a right to expect minimum standards in the workplace, 

yet has the responsibility to accept the opportunities society offers (DTI, 1998). Levitas 

(1998, p138) notes that this commitment to inclusion through the market sidelines 

many important issues. These include the statutory exemptions of categories of 

workers from the entitlement to the minimum wage, which ignored the question of in 

work poverty 

Poverty pay is not simply located in the refusal to pay the minimum wage. A 

number of strategies deployed by employers mean the income of some employees 

may not have been increased by the wage and may even have depreciated70. 

Furthermore, the rate at which the government's Low Pay Commission sets the 

minimum vage is ironically the source of poverty pay. Burkitt et al. (1999, p183) 

argue that the economic formula which determines the NMW rate7l, `does not tackle 

the structural inequalities and discrimination in the labour market. 'Burkitt et al. (1999) cite a 

70 These strategies will be explained in section 5.4.2. 

71 Since this study the original rate has been upgraded from L3.60 to L4.20 an hour. 

115 



study conducted by the Family Budget Unit, which deployed `detailed calculations about 

dietary and other needs', to find that a two parent family, one working full time and the 

other part time at 3.60, would fall short of an acceptable low cost budget by £31 a 

week. 

Furthermore, the original rate was tested in a study conducted by Morris et al (2000) 

which investigated the minimum cost of healthy living for single young men, which 

they calculated to be £131.86 a week. On the basis of the NMW rates set in April 

1999 for those 18 -21 and those over 22, working a 38 hour week after tax and 

social security deductions it was calculated they had a disposable income of L105.84 

and 121.12 respectively. If either group were to meet the minimum costs of 

healthy living the 18-21 bracket would have to work a 51 hour week and the 22 plus 

a 42.5 hour week. 

A multiplicity of secondary harms result from the harm of low pay and the poverty 

it causes. For instance, poverty is clearly related to lower life expectancy, as Shaw et 

al. (1999, p32) found: `For men, the difference in life expectancy between social classes I and V 

is 9.5 years. For women, the difference between social classes I and V is 6.4 years72. Similarly, 

there is a close relationship between mental ill health and socio-economic position. 

Thus in a recent study conducted by Stansfield et al. upon the civil service, it was 

found that `the proportion of civil servants with both depressive symptoms and physical 

functioning increased inversely by employment grade' (Stansfield et al., 2003). There is 

clearly not enough room to explore fully these secondary harms, however the reader 

should be aware of a number of recent works that describe the nature and extent of 

poverty in this country (Gordon and Pantazis, 1997; Shaw et al., 1999; Gordon et 

al., 2000; Pantazis and Gordon, 2000). 

Section 2.2.2 demonstrated that the dominant legal rationale of capitalist society, has 

excluded the causes of poverty, and subsequently the suffering it inflicts, from the 

sphere of the criminal justice system. Accordingly, the discipline of criminology has 

served to remove the question of the harm done by poverty and its cause, the 

72 These studies illustrate the impact of low pay upon the physical well being of the worker and their 

ability to participate in society. This clearly raises questions of not only the rate but the processes that 
decided the rate, the constitution of the Low Pay Commission is questioned in section 6.3.3. The 

second cause of low pay will form the major focus of this chapter, employer's avoidance of the 
NM\VA. The avoidance strategies deployed by employers to deprive the employee of the `limited' 
benefits of the minimum wage will be explored. 
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organisation of capitalist society, from its agenda. Thus criminology has narrowed 

its own focus and society's attention upon the harms caused by the acts of 

individuals. However, because the social harm perspective detaches itself from 

these dominant institutions it is able to define poverty as a harm and to identify the 

social relations responsible for this harm73. 

The second group of human needs is taken from Doyal and Gough's list of 

structural pre-conditions required for basic need satisfaction: production and 

authority. The first, production, dictates that any society must produce sufficient 

goods alongside the mechanisms to distribute them in order for basic needs to be 

satisfied. It will be argued that the latter of these, distribution, is particularly 

challenged when a society organised around the free market leaves the satisfaction 

of need to market forces. Thus, those in low paid work are unlikely to be able to 

afford to satisfy their needs in a system that distributes goods according to the 

dictates of the free market. Secondly, the pre-condition of authority demonstrates 

that for a collective to operate a set of rules needs to be enforced to guarantee that 

the rules are taught for need satisfaction. The material result is the development of 

an executive, a system of justice and mechanisms of law enforcement. The 

realisation of the basic human need of autonomy can only be achieved through 

systems of need provision. Hence, a role of the liberal democratic state in the theory 

of social harm is to help satisfy the human needs of the individual. One of the 

themes that will be explored in this chapter will be the role that New Labour has 

played in the enforcement of the minimum wage. In particular, the need of 

authority will be explored in conjunction with communicational and constitutional 

needs. These conditions must exist for the low paid to assert their right to the wage 

and to minimise the non-fulfilment of their basic human needs. These conditions 

may conceivably include trade union representation, access to free legal 

representation, financial support if the individual chooses to leave the work place. 

This section has outlined the needs, which remain unfulfilled as a result of low pay, 

and the harm that results from this state of inhibited social participation. 

Consequently the following section, alongside other objectives, will seek to identify 

'! The following section outlines the structural relations which have come to determine the nature of 
present day poverty. 
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the organisation of social relations in capitalist society that serve to deny these 

needs. 

5.3 The Political Economy of `Low Pay' 

In the introduction to this chapter it was suggested that New Labour's introduction 

of NMWA sought to offset the growing inequalities and to assuage the demands of 

subordinate groups. The exploitation of wage labour and the inequalities 

perpetuated by capitalist relations of production are not solely a symptom of 

capitalism in late modernity, but, as Marx noted, a central feature of capitalist 

societies in general: 

The average price of labour is the minimum wage, i. e. that quantum of the means of 
subsistence, which is absolutely requisite to keep the labourer in bare existence as 
labourer. What, therefore, the wage labourer appropriates by means of his labour, 
merely suffices to prolong and reproduce a bare existence... All that we want to do 

away with is the miserable character of this appropriation, under which the labourer 
lives merely to increase capital, and is allowed to live only in so far as the interest of 
the ruling class requires it. (Marx and Engels, 1985: p97) 

Clearly, the labour force in late modernity does not suffer to the extent, or even in 

the same manner, as their 19th century counterparts. The trade union movement 

and the emergence of the welfare state have provided a `buffer' between labour and 

the excesses of capitalist exploitation. However, these institutions were the very 

focus of the New Right's assault upon the working classes. Thus, the nineteenth 

century liberal principles responsible for the condition of the labour force Marx 

described re-emerged, following Margaret Thatcher's accession to power. Novak 

notes the irony of Margaret Thatcher's reign: 

It has often been said that history repeats itself: the first as tragedy and the second 
time as farce.. . whilst there was much in the Thatcher revolution which recalled 
earlier themes of less eligibility, victorian values and a demand for a reduced role for 
the state, there is little farcical about its impact and intentions. (Novak, 1988: p176) 

In short, history should view the epoch of Thatcherism as a period of `regressive 

modernisation' dominated by an ideological project which sought to educate and 

coerce society into a `regressive version of modernity' - whereby the humanising elements 

of the social democratic consensus were to be retrenched in the name of free 

market individualism (Hall, 1988d: p2). 

The aforementioned post war consensus began to falter in the early 1970s and by 

the end of the decade it was over. Along with the demise of this political pact, went 

its central point of organisation - the agreement that the state should provide social 
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assistance and intervene in the workings of the market to reduce its most damaging 

excesses. With the election of Margaret Thatcher in 1979, this consensus was 

replaced by the ideology of the New Right. The role of the state was to remove any 

obstacles which did not allow the market to operate freely. Consequently, capital 

now operates with less constraints and neo-liberal ideology dominates both civil 

society and the political/ economic spheres. Against this background New Labour, 

guided by its `third way' politics, has attempted to achieve a middle ground between 

the previous two forms of government. The reconfiguration of this hegemony led 

to the seemingly progressive policy of the NMWA - after years of political conflict 

over the issue74. 

The following account of the NMWA and its context will seek to acknowledge the 

compounding issues of neo-colonial and patriarchal relations, which alongside the 

relations of production have served to produce the specific manifestations of low 

pay in late modernity. Section 2.3.1 has already outlined the complex 

interrelationship of race, gender, and class, now these social relations will be placed 

into the context of `low pay'. 

For Sivanandan, the history of British colonialism and neo-colonialism is a striking 

example of the role racism plays in furthering the interests of capital: 

But racism is not its own justification. It is necessary only for the purpose of 
exploitation: you discriminate in order to exploit or, which is the same thing you 
exploit by discriminating. (Sivanandan, 1982: p113) 

74 The notion of a National Minimum Wage in the United Kingdom gained a foothold within the 
Trade Union movement in the late 1960s. The Trades Union Congress responded to the 1964-1970 
Labour government's attempts to restrain incomes with a plan for a National Minimum Wage (Pond 

and Winyard, 1982). This campaign nearly came to fruition when the then Employment Minister, 
Barbara Castle, favoured the creation of an Equal Pay Act over a National Minimum Wage (Pond 

and Winyard, 1982). By the end of the 1970s the issue had all but disappeared from the political 
arena as the Thatcher administration took office. Accompanied by neo liberal economic theories the 
Conservatives argued that artificial constraints upon the labour market prevented wages fluctuating 

with the demands of the market. As a consequence sectors of workers wages were above their 

market value, pricing workers out of jobs. This lead to a raft of measures to free the market of its 

rigidities, in respect of pay this had a number of consequences: public services were contracted out to 

private firms, where pay and conditions were poorer; government services were privatised and the 
low paid were removed from the collectively negotiated agreements; both the Fair Wages Resolution 

and schedule 11 of the Employment Protection Act 1975 that ensured `fair wages' in both public and 
prig ate sectors respectively were abolished (Wilkinson 1992); finally, after Thatcher's dilution of the 

powers and scope of the Wages Councils, the Major administration abolished the accompanying 

wage inspectorate in 1993 (Skidmore, 1999). 
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The neo colonial relations which drew many `guest workers'" in the 1960s from 

Britain's former colonies to work in the labour intensive manufacturing industry of 

the time have been transformed because of the shifting demands of capital. With 

the decline in the manufacturing industry, this reserve army of labour is no longer 

necessary. Coupled with the haemorrhaging of jobs from the inner cities during this 

period, black communities have come to be locked into unemployment and 

sporadic poorly paid work which characterises these areas76. Consequently, the 

average employment rate of minority ethnic communities is 55 % compared to 75% 

among white people (Social Exclusion Unit, 2000). Similarly, people from ethnic 

minority groups have an unemployment rate of 13 %, double that of white people 

(ibid). This structural position of ethnic minorities is reflected in their low pay: 

Twenty eight per cent of people in England and Wales live in households that have 
incomes less than half the national average, but this is the case for 34 percent of 
Chinese people; over 40 per cent of African Caribbean and Indian people; and over 
80 per cent of Pakistani and Bangladeshi people. (ibid) 

Both men and capital are the beneficiaries of women's `double-day' in the private 

and public spheres (Eisenstein, 1999). For the Thatcherite neo-liberal project, the 

`double-day' brought a number of contradictions between its moral fringe, to 

reassert the traditional role of the woman in the home, and the requirements of 

capital for the cheap and flexible labour women provide (Lovenduski and Randall, 

1993). Economic necessities prevailed over `moral' concerns and women have 

increasingly entered the low paid flexible job market. Women's disproportionate 

presence in low paid and part time work is illustrated by the following TUC figures. 

which found that 62% of women have a below average income, compared with 

56% of men (TUC, 2003). One fifth of all employees are now employed part time 

and the majority of these employees are women (Harkness, 2002). 

5.3.1 The New light Revolution 1979-1997 

Both the Heath and Wilson governments attempted to reconfigure aspects of the 

post-war hegemony, before it eventually disintegrated at the end of the 1970s. In 

75 Si,, vanandan provides an excellent historical account of British Colonialism's role in creating a 
`reserve army of labour' through the systematic removal of capital from its former colonies. 
Subsequently these colonies in the labour shortages of the 1950's, experienced across Western 
Europe, provided the U. K. with a ready-made reserve army. 

76 In Britain, ethnic minority groups have come to be concentrated in a few urban areas (Social 
Exclusion Unit, 2000). Thus 56% of ethnic minorities live in the 44 most deprived local authorities 
in the country (ibid). 
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particular, these governments had sought to resolve the conflict between the market 

and organised labour through a corporatist approach. This bargain collapsed in the 

'winter of discontent', during which the public sector unions had used their power 

to insist on double figure percentage wage claims to match the inflation rate 

(Hutton, 1995: p88). Within three years the income policies of the two 

governments had 'failed' and the unions 'appeared' to have the ability to prevent 

state initiatives to restructure the labour market (Hutton, 1995 : p88). 

This conflict should be contextualised in the economic restructuring that emerged 

in light of the relative affluence of the 1960s. Novak (1988) notes this restructuring 

had an international element. Thus, capital sought to underline its power to dictate 

terms and conditions to the nation state by demonstrating its ability to shift 

investment globally. As a consequence, post-war notions of `full-employment' were 

replaced by a large pool of reserve labour and a part-time/casualised work-force 

(Novak, 1988). Through retaining only a core of permanent labour, capital sought 

to minimise the impact of fluctuating markets and to overcome the obstacles of 

protective legislation and organised labour. In short, the post war consensus had 

failed to reconcile the demands of restructuring capital with the growing aspirations 

of the workforce (Novak, 1988; and Hall 1988a). 

In order to embrace the changing structures of the market, the New Right sought to 

reverse the 'anti-capitalist' trends in social thought which had taken increasing hold 

in the 'permissive society' of the 1960s (Hall, 1988a). This lead to what Novak 

(1988) termed the 'attack on expectations' of working people by the New Right. This 

involved a re-definition of the role of the state and its responsibilities. The state was 

no longer to have a role in ensuring greater equality and fairness or in protecting 

workers from the consequences of capitalism. The aim of Thatcherism was to 

'reconstruct an alternative ideological bloc of a distinctively neo-liberal, free market, possessive 

individualist kind' to counter the ideologies of the Keynesian state (Hall, 1988a: p39). 

This ideological bloc more specifically sought to return to the `old values, philosophies 

of tradition, Englishness, rerpectability, patriarchy, family, and nation' (Hall, 1988a: p39). 

The Thatcherite project was based essentially on the work of the liberal theorist 

Hayek and the economist Friedman. Hayek (1944) in his polemic against state 

planned society The Road to Se /dom , argued that only societies organised upon the 

values of individualism can ensure the freedom of their citizens. Hayek's 

philosophy was firmly embraced by the monetarists, who based their economic 
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theories upon this form of individualism. Central to Friedman's economic theory is 

the belief that the market economy is self-regulatory, when its natural equilibrating 

mechanisms are allowed to operate unhindered (Gilmour, 1993). This is the 

economic version of Hayek's (1944) belief that `spontaneous institutions' which 

arise `naturally' from civil society and not imposed by power, are the most 

representative and long lasting. In order to promote free enterprise, the monetarists 

believe the primary role of government is to control the supply of money to the 

economy and to remove the rigidities from the market place (Gilmour, 1993)77. 

Drawing upon this academic inspiration, Thatcher sought to reassert these values 

through the deregulation of the market and by disciplining both labour and its 

reserve army. 

The deregulation of the market pandered to an already established tradition of the 

British economy. As Hutton (1995) notes, the British economy is set around a stock 

market based financial system and clearing banks with an ethos of financial risk. 

This system is dominated by the values of finance over production, in which 

`renders' live off the income that others have produced (Hutton, 1995). Adopting 

the economic theories of the IMF monetarist economists Mundell and Fleming, 

Thatcher embraced the increasingly `borderless world' which economic interests 

were restructuring (Novak, 1988; Hutton 1995). Unlike Keynesian economics, the 

theorists of New Right economics believed a successful economy could be achieved 

if the state relinquished control of one of its three economic mechanisms, capital 

and exchange controls, whilst maintaining control of interest and exchange rates. 

As the Thatcher government swept to power, Chancellor Geoffrey Howe 

accordingly abolished exchange controls to embrace the potential of the pound as a 

`petro-currency', allowing foreign financial institutions to own large quantities of the 

pound. Consequently, Howe deregulated the capital controls imposed upon British 

financial institutions to prevent these offshore institutions from lending back to the 

British public. The idea being this influx of credit would stimulate the market so 

that the potential of free enterprise could be realised. The Conservatives allowed 

these financial institutions to lend with impunity, because according to the 

monetarist doctrine the financial markets would naturally regulate this lending. 

77 Gilmour (1993, p15) cites four further propositions of monetarism: i) that the quantity of money in the 
economy can be defined; ii) that the demand for money in the economy can be defined; hi) that its supply can be 

rontm! led and iv) that there is a c. m. cal link between the money supp5 and inflation'. 
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Thus, Howe removed the regulations which ensured the banks could not lend what 

they did not have and the `reserve requirements' so that banks had a fixed 

proportion of cash in reserve to cover these transactions78. However, a highly 

competitive financial market did not lend itself to the conditions under which a 

market could self regulate. This led to a number of booms in the economy. The 

most notable of these were during the periods of 1982-83 and 1986-88. However, 

after these booms came the inevitable slump. By the end of the decade, Howe's 

successor Nigel Lawson led the Conservatives toward the second recession of their 

tenure. 

A primary function of the state in the monetarist economic doctrine is to maintain a 

low inflation rate. A low inflation rate is perceived as a necessary condition to 

stimulate the free market. In order to achieve this goal the state must use supply 

side economics to control the supply of money. Thus, Thatcherite supply-side 

economics sought to achieve this through a number of policies aimed directly at the 

working class. The goal of low inflation was the economic justification for 

Thatcher's devastating war upon the trade unions. Thatcher identified the cause of 

low productivity in the British economy as being the external constraints imposed 

upon the market by the trade unions. In particular, the trade unions insistence upon 

high wages and their resistance of new technology, the Conservatives claimed, had 

caused a cycle of high inflation. By 1993, there had been nine major pieces of 

legislation imposing reform upon the trade union movement, all but one of which 

had been initiated under the leadership of Margaret Thatcher. Consequently, union 

membership dropped from 13.3 million in 1979 to 9 million in 1993. Now only 

31% of the workforce were represented by a union (Hutton, 1995: p92). 

Furthermore, shrinking union membership and power led to a staggering reduction 

of those being paid under a collective bargaining agreement, from 75% of the 

workforce in 1979 to under 50% in 1993, with pay now linked to profits in 50% of 

companies (Hutton, 1995: p92). 

78 \\liil,, t Thatcherites point to the success of their policies in producing an inflation rate of 4.6 per 
cent by 1983, Gilmour has demonstrated that this occurred in spite of, rather than because of 
monetarism (Gilmour, 1993: p63). Furthermore Gilmour (ibid, p64) believes the fall in inflation was 
achieved: firstly, through the recession which had occurred between 1979 and 1981; and secondly, 
alongside the sharp drop in world commodity prices, which occurred at the time. 
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Similarly, the Thatcher Government's assault upon the welfare system can be cited 

in their desire to reduce inflation. According to the monetarist doctrine the 

economy tends toward an equilibrium rate of unemployment which in turn 

maintains a stable rate of inflation (Callinicos, 2001). Hence, a reserve of low wage 

labour is essential to achieving this equilibrium. The Conservatives proposed to 

achieve this through diminishing benefits and subsequently motivating the 

unemployed to compete for any job and accept the wage the market sought. Within 

a year of coming to power, the Conservative administration had initiated the two 

Social Security Acts 1980 in order to create a `competitive' reserve army of labour. 

These Acts: broke the link between benefits and rising living standards by up-rating 

benefits in line with prices rather than wages; cut the level of unemployment and 

other short term benefits by 5%; and abolished payment of earnings related 

supplements (Novak, 1988). 
. 

The ideological function of the attack upon benefits was to reassert the values of 

capitalism on the workforce, in particular to striking workers and the young. Youth 

culture was cited for its rejection of the values of capitalism and had `outpriced' 

itself from the labour market (Novak, 1988). The Conservative government sought 

to reduce the expectations of British youth through a series of coercive measures: 

including the removal of young people from wage councils; subsidies to employers 

to employ low wage work; and the Social Security Act 1986 raised the age of full 

benefit qualification to 25 (Novak, 1988). 

5.3.2 Enter New Labour 

The economic restructuring, which the Conservatives embraced and perpetuated, 

had dire consequences on the extent of poverty, as the Breadline Britain surveys 

discovered: 

... the number of people living in poverty rose during the 1980's from 14% of 
households (approximately 7.5 million people), in 1983, to 20% of households 
(approximately 11 million), in 1990. The increase in poverty over the 1980's is a 
sharp reverse of the general historical trend of a progressive decline in the extent of 
poverty that occurred between the 1930's and 1970's. (Gordon and Pantazis, 1997: 

p235) 

Consequently, New Labour inherited from the Conservatives an historical bloc 

characterised by: an increasingly powerful and expectant capital; and the discontent 

of subordinate groups for the inequalities which these relations of production 

pcrpetuatcd. In order to resolve these tensions, if only ideologically, Blair espoused 
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ä new kind of politics', which claimed a `mysterious middle course' between the 

political extremities of left and right (Hall, 1998: p10). The Third Way claimed to 

have transcended the politics of left and right leaving behind the `market led ideology of 

the new rzght' and the `centralised state approaches to welfare of the old left' (Hall, 1998; 

Lavalette and Mooney, 1998). The possibility of redistribution and the protection 

of labour appeared curtailed by the pragmatic ethos of the project, which seemed 

more content to appease rather than challenge power. As Hall notes: 

The `Third Way' speaks as if there are no longer any conflicting interests which 
cannot be reconciled. It envisages a `politics without adversaries'.... A project to 
transform and modernise society in a radical direction which does not disturb any 
existing interests and has no enemies, is not a serious political enterprise. (Hall, 
1998: p10) 

Angela McRobbie (2000) supports this view of the third way project, identifying the 

removal of feminism from New Labour's politics for women. McRobbie (2000) 

critiques the project's academic architects for this neglect, particularly Ulrich Beck 

and his assertion that women's improving position in society is due to the 

individualization of society. Correctly, McRobbie claims Beck's argument serves to 

remove the reality of the conflict in patriarchal society and the achievements of the 
feminist movement. 

New Labour's self-proclaimed politics without adversaries' has attracted well-founded 

scepticism over New Labour's intentions to reduce the inequalities left after 

Thatcherism. Philo and Miller (2001) point to the constraints New Labour 

perceived to be upon them and the potential costs involved in any conflict with 

capital. In particular, New Labour was conscious of the dire consequences a 

disgruntled and footloose capital had had upon the party in the 1992 election. 

During this election campaign Labour's lead in the opinion polls was reported by 

the press to have initiated the flight of `an estimated 870 billion pounds, half the total 

personal wealth, contrmlled by 5% of the population, from the country (Philo and Miller, 

2001: p26)79. 

Thus, in order to secure the favour of the `right-wing' press and the wealthy, New 

Labour adopted Conservative commitments on tax and spending. This was based 

on the assumption that only the bottom 200'o of the historical bloc are bothered by 

79 Callinicos (2001) makes the point that the Labour Party has historically experienced these pressures 
set by capital. This point is previously made upon page 105. 
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deprivation and poverty (Philo and Miller, 2001). Ruth Lister (2001) notes this 

misguided populism, which guided New Labour's commitment to redistribute by 

stealth. For Lister this represented a lost opportunity to change the political culture 

in which taxation is viewed as unacceptable. Lister (2001) cites the 16th British 

Social Attitudes Survey as evidence of the untapped popularity of taxation. The 

survey indicated majority support that government should increase taxes on the better-off to 

spend more on the poor' (Hills and Lelkes, cited in Lister 2001). It should be noted that 

at times New Labour have tentatively accepted this notion, demonstrated in the 

raises in National Insurance payments to finance popular improvements to the 

NHS. However, these moments are too often followed by attempts to appease the 

interests of capital. 

New Labour's accommodation of the needs of capital is based on their notion of 

globalisation. At the heart of New Labour's `third way' politics is the belief that late 

modernity has been irrevocably shaped by the forces of globalisation (Lavalette and 

Mooney, 1998). Thus, New Labour have accepted economic globalisation as an 
`immutable economic fact' (Lister, 2001: p431) or `a single, uncontradictory, uni-directional 

phenomena' (Hall, 1998: p11). 

This conceptualisation of the global economy has had a fundamental impact upon 

New Labour's notion of the state. Consequently, the `third way' state must compete 

with other nation states to create conditions that will attract internationally mobile 

capital by reducing labour costs and allowing workers to be retained only when they 

are needed (Holden, 1999). Hall (1998) notes that the responsibilities of the `third 

way' state takes two forms, firstly the continuation of neo liberal economic 

structuring; and secondly, to promote the ideological agenda of neo-liberalism: 

The deregulation of markets, the wholesale refashioning of the public sector by the 
New Managerialism, the continued privatisation of public assets, low taxation, 
breaking the inhibitions to market flexibility, institutionalising the culture of private 
provision and personal risk... (Hall, 1998: p11) 

If we take the first of these roles, New Labour has sought to accommodate the 

requirements of international capital through a number of its policies in order to 

perpetuate the conditions established under Thatcherism. For example, New 

Labour have maintained the `flexibilisation' of the British labour market. Gray 

(1998) notes New Labour's ideological packaging of flexibility to workers, in the 

form of flexitime and family friendly hours and the element of choice. Gray (1998, 

p3) uses the term J1e. ploitation' to denote the anti worker aspects of the `deceptive 
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umbrella term' Furthermore, as Gray describes, New Labour have been far more 

pro-active in ensuring that the anti worker aspects are achieved. Firstly, Blair has 

been actively attempting to dissuade other EU states from putting in social chapter 

measures that will raise labour costs, and opposing the extension of the Works 

Council Directive. Secondly, in terms of trade union legislation, New Labour opted 

to keep the laws against secondary action and delayed the promise for union 

recognition giving employers time to arrange avoidance. Finally, the promise to 

restore the right to unfair dismissal protection to those employed for under two 

years service was abandoned. 

New Labour's endorsement of the flexible labour market is vital to Gordon 

Brown's adoption of the monetarist principles regarding inflation and 

unemployment (discussed in the previous section). In fact one of Brown's 

intellectual reference points have been the Mais lectures given by the former 

Conservative Chancellor Nigel Lawson. Admittedly Brown is heavily critical of the 

inflationary boom Lawson presided over. However he has also praised Lawson's use 

of the monetarist theory of inflation (Callinicos, 2001). Thus Brown accepts the 

role of macro-economic policy is to achieve low inflation in order to create 

conditions conducive to growth. At the micro level he accepts the use of supply 

side measures designed to achieve low inflation by increasing the profitability of 

hiring labour. Lawson believed supply-side measures could accomplish low inflation 

through the low wages that deregulation of the labour force brings. However, 

Brown argues that the role of supply-side measures is not only to achieve low 

inflation, but also to increase productivity through improved education and training 

(Callinicos, 2001). 

The necessity of training to Brown's supply-side economic theory feeds into Hall's 

(1998) second responsibility of the `third way' government; the `tutoring' of citizens 

to be `self reliant' and `self sufficient' in order to compete in the global market place. 

Like the Conservatives before them, New Labour has sought to discipline the 

workforce according to the demands of the market. Due to their rejection of the 

extreme individualism of the New Right, New Labour proposed to meet the needs 

of capital through differing means. Blair's `ethical socialism' fulfils this role. `Ethical 

Socialism' draws upon the Scottish philosopher John MacMurray's notion of 

community in which individual fulfilment is achieved through communities based 

upon mutual obligations (Lavalette and Moony, 1998). 
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Given this position, New Labour readily adopted the concerns of the American 

communitarians, in particular Etzioni, that individuals should not only focus on 

their entitlements but also accept their civic responsibilities. This mantra was 

delivered to the unemployed in the form of the New Deal: in return for accepting 

the responsibility of searching for a job the state would guarantee a certain level of 

income, training or assistance in the job search (Tonge, 1999). Yet refusal to take a 

job or leaving it would mean progressive loss of benefits, with only hardship 

allowances for those with dependants (Gray, 1998). The training element of the 

New Deal, for which employers receive government subsidies, has been seen as an 

extension of the Thatcherite `neo-liberal employment policy framework' (Tonge, 1999). To 

illustrate this, Tonge (1999) identifies the issue of the responsibility for delivery of 

training in the New Deal, being left to the Conservative created Trading Enterprise 

Councils (TECs), which are dominated by employers groups. In fact, Tonge (1999) 

observes that 6% of the boards of TECs are drawn from trade unions and 2 of the 

16 New Deal Task Force were trade union representatives. This was reflected in 

the delivery of training, as the TECs are under-resourced, have few qualified 

instructors, and no framework to monitor training. Thus, supporting the argument 

that these schemes are a supply side mechanism to provide cheap labour (Tonge, 

1999). 

Many commentators have argued that the New Deal has little to do with job 

creation but labour force discipline (Gray, 1998; Lavalette and Mooney, 1998; and 

Tonge 1999). Tonge (1999) highlights the highly coercive element of this policy, 

claiming the term `welfare to work' is misleading, a more appropriate term is that 

used by the Conservatives in the late 1980's, `work-welfare'. The views of Frank 

Field, former Minister for Welfare Reform, highlight what New Labour consider to 

be the purpose of welfare: 

He points out that the welfare system offers governments a golden opportunity to 
flag up and underpin the values it wants to promote. I agree. But I also believe that 
the current operation of the welfare system is a force in the opposite direction, and 
is in part responsible for the loss of key civic values of work, honesty and thrift. 
Means-tested benefits have grown in importance as poverty has risen, and, by 

penalising honesty and savings, act as a drag anchor on society. (Field, 1997: p71) 

Through this moral bargain of rights and responsibilities Ne«- Labour proposed to 

include those who had become marginalised by the excesses of the New Right 

project. 
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New Labour sought to address the marginalisation of groups within society not 

through the redistribution of capital, but in their inevitable pragmatic problem 

solving approach, through policies based upon the notion of social exclusion. 

Levitas (1998) notes the problematic nature of this concept, observing that 

attention is drawn from the processes - such as inequality and difference - which 

exclude people from the bulk of society. This has allowed New Labour to claim 

that inclusion may be achieved through the individual's acceptance of the 

opportunities that society provides. 

Levitas (1998), details the consequences of this approach, which for her ignore the 

inequalities in paid work, obscure both class and gender inequalities in the labour 

market, remove the structural inequalities in the means of production; and the 

problem of unpaid work and its gendered distribution. Furthermore, Holden (1999) 

notes that New Labour's plans to re-intergrate the marginalised into society through 

the flexible market are problematic. The coercion of the marginalised into the 

`periphery' of the labour market, which is characterised by part-time and short term 

contracts and with little union or legislative protection, seems likely to reinforce 

inequalities already experienced. Holden (1999) points out that if black men are 

three times more likely to be unemployed than white men, and Pakistani women 

nearly five times as likely to be unemployed as white women, then the introduction 

of these groups to the flexible workforce can only serve to reproduce these 

inequalities in the workforce 

To summarise, for the reasons already highlighted in this section it is unlikely that 

New Labour's `third way' project is sufficiently equipped or concerned to tackle 

these inequalities in the workplace. New Labour's reconfiguration of the neo liberal 

hegemony has witnessed their acceptance of the demands of international capital 

for a deregulated market and flexible workforce. As Jones and Novak (1999) 

observe, New Labour's reconfiguration of the current hegemony has brought little 

respite for the poor: 

If the view of the new right was that the abandonment of the poor was good for the 
market, the view of New Labour would appear to be that the abandonment of the 
poor to the market is good for the poor. (Jones and Novak, 1999: p176) 

It is within this context that the NMWA and the consequent harm it was proposed 

to prevent will be analysed. 
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5.3.3 The Creation of the National Minimum Wage. A Triumph of Rhetoric over Substance 

In the midst of the political furore which surrounded the implementation of the 

minimum wage there was remarkably little debate upon the issue of enforcement. 
The main focus of political discussions concentrated upon the economic impact 

posed by the minimum wage. This was reflected in the length of debate within 

parliament upon enforcement and the fact that the Low Pay Commission in its first 

report was not specifically required to comment upon this issue, and as a result 
devoted `six pages out of one hundred and fifty' to it (Skidmore, 1999 p427). 

However, the debate which has surrounded the setting of the NMW rate has 

provided an insight into the manner in which the political discussions of regulation 

took place. In the second reading of the bill, Margaret Beckett MP (Secretary of 

State for Trade and Industry), sought to identify the misery caused by eighteen years 

of conservative rule, which had resulted in `a pay gap... between rich and poor which has 

grown to its largest level since the 1890's' (Hansard, 1997: col164-165). Beckett and her 

colleagues avoided the politically contentious issue of the rate by leaving this matter 

to the Low Pay Commission. It was at this stage of the policy making process that 

the outcome of conflicting harm claims between the low paid and the business 

lobby would take tangible effect80. 

In their first report, the Low Pay Commission (1998, col 6.1) justified the full rate of 

£3.60 as balancing the concerns over `inequalities in pay' with the threat of increased 

unemployment and inflation, claiming this would make a `substantial dierence' to low 

paid workers (LPC, 1998: col 7.1). Yet behind the rhetoric the seemingly 

irreconcilable interests of the market and the low paid was achieved through the 

`indisputable' laws of supply side economics. The views of the Low Pay Unit and 

the trade union Unison, that the rate should be calculated `by dividing the median weekly 

earnings for full-time male workers by average full time hours (excluding overtime), and then 

halving it', were marginalised by the concerns of the market (Barkitt et al, 1999 and 

LPU, 2002). On this calculation the hourly rate would stand at 5.38 instead of the 

80 The Low Pay Commission is one of the 192 Task Forces, which have become a characteristic of 
New Labour's governance of democracy. New Labour claim Task Forces to be innovative as they 
have drawn into central government individuals usually excluded. In real terms this has lead to the 
inclusion of the leaders of the private sector into the democratic process (Platt, 1998). Platt (1998, 

p4) observes that the objective of these task forces has been to neutralise political opposition and to create 
a nein national conrenrur around the central tenets of Blairism: The Low Pay Commission has done little to 
counter this criticism. 
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current rate of £4.10. Furthermore, the calculation aims to tackle structural 

inequalities by: using a male and full-time base, to challenge gendered pay 

differentials; and by excluding overtime from the calculation it seeks to redress the 

inequalities faced by manual workers, who are forced to work extra hours to meet 

their subsistence needs (Burkitt et al, 1999). Chair of the LPC, George Bain8' 

argued, a view which is consequently reflected in the recommendations of the LPC, 

that this calculation would be `irresponsible' due to the negative impact it would 

have upon unemployment and inflation (Barkitt et al 1999). This view echoes the 

concerns of neo-liberal economists because it refuses to recognise the political 

construction of inflation targets; but presents them as indisputable facts of 

economic law. 

The government provided two channels for the enforcement of the NMW: worker 

led action and the operation of the Inland Revenue's National Minimum Wage 

Compliance Teams82. The individual path of enforcement was created with 

`flanking' measures that protect workers who are exercising their right to the 

minimum wage. Sections 23-26 provide that the individual should not suffer unfair 

dismissal or other detriment. If the employee decides to pursue their right to the 

minimum wage through the industrial tribunal process there are two further 

measures designed to facilitate this. The first of these measures is contained in 

section 10, which gives the worker the right to inspect records. It was intended that 

these records would demonstrate whether the employer is meeting their obligations 

under the Act. The second provision is supplied in section 28, and relates to the 

reversal of the burden of proof in minimum wage cases. This means the employer 

must prove that the worker did not qualify for the NMW or that the worker was 

paid at the NMW rate. 

81 New Labour has duly rewarded George Bain's involvement in the Low Pay Commission and more 

recently in the Fire Fighters' pay dispute. Following his knighthood Bain has emerged as favourite to 
head postal regulator Postcomm -a role renumerated at 100,000 a year for a three-day week. 
Rather ironically, Bain was instrumental in setting the low minimum wage rate and recommending an 
l1% pay rise for the Fire Fighters - which even New Labour saw fit to raise to 16%. 

82 This represents a departure from existing practices of labour law which have in the main relied 
upon individual action. This has obviously been a result of the anti-collectivist ideology of the 

successive Conservative governments from 1979 - 1997. Although, even prior to this period labour 
law enforcement had been inclined to favour individual enforcement (Skidmore, 1999: p429). 

131 



Alongside the employee initiated industrial tribunal claim is the power bestowed 

upon the NMW compliance teams. These teams perform two regulator- functions, 

first to investigate complaints of underpayment of the NMW, and second to 

perform a policing role to ensure employers are complying with the act. Similarly, 

to the provisions for the employee, the officers of compliance teams have the right 

to inspect records and the reversal of the burden of proof applies in cases they take 

on behalf of employees. The Act creates an increasing level of sanctions which the 

complaints team have the discretion to use. The first stage of sanction is the 

enforcement notice (section 19) that requires the employer to pay the NMW. 

Coupled to this measure is section 20, which provides the power for the compliance 

officer to sue on behalf of the employee for underpayments over a retrospective 

period of time. If the employer still refuses to pay then the penalty notice (section 

21) will be served, which requires a payment of double the NMW rate for each 

worker every day the minimum wage is not met. The final stage of this scale of 

sanctions are the criminal sanctions (section 31) for deliberate and wilful neglect to 

pay the NMW, obstructing enforcement officers, and the destruction or falsification 

of records. 

The NMWA is notable for its vague and ambiguous nature which is due in the main 

to the list of `rights' it supplies the worker in pursuit of the wage. The Act specifies 

that these rights are to be developed through the creation of a number of 

regulations. In terms of enforcement, sections 9 and 12 of the Act specify that 

regulations should be made upon the provision of records and pay-slip information 

to employee. Two consultation processes contributed to what led to the creation of 

the National Minimum Wage Regulations (Amendments) 1999. The first was the 

government appointed Low Pay Commission (LPC) that was asked to address 

issues that may arise from the introduction and implementation of the NMW. As 

part of New Labour's `consensus approach' the LPC has produced reports on pre- 

specified NMW issues, which included the regulations. These have been based on 

evidence gathered from business, academia, trade unions, and employment rights 

agencies. s; The second was the Regulatory Impact Assessment conducted after the 

first report of the LPC. The main objective of the assessment, New Labour 

83 This wide consultation process doesn't necessarily mean it has always reflected or accepted 
particular aspects of the divergent opinions. 
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claimed, was to invite comment from all interested parties on the proposed draft 

regulations: 

The National Minimum Wage Act and the Low Pay Commission set the principles 
and framework for the minimum wage. These Regulations contain the practical 
details that will make it a reality for two million people.. . We intend to consult two 
thousand individuals... This will ensure that we continue the consensus approach 

generated by the Low Pay Commission. (Ian McCartney, DTI, 11/9/98) 

As a result of the consultation process the draft regulations were altered in some 

fundamental ways. The two alterations, which specifically effected enforcement of 

the act, will be considered. The first, the removal of the requirement to provide a 

minimum wage statement conflicts with the provisions made in section 12 and 

appears contradictory to the concept of a `self-enforcing' minimum wage. The role 

that the section intended to serve was to raise the employee's awareness of the 

obligation to pay and the ways in which their income may have been manipulated. 

Secondly, regulation 38 qualified the Act, so `records sufficient' to establish that the 

employer is remunerating the worker at a rate at least equal to the NMW, are to be 

made available by the employer. The irony of regulation 38 is that the nature of the 

information the employer should provide has become ambiguous, which conflicts 

with placing the burden of proof upon the employer. The maintenance of accurate 

and clear records of payment is necessary for the successful enforcement of the 

wage. The situation that now prevails is less than satisfactory. The DTI's further 

guidance, that was necessary to clarify this ambiguous position, has no statutory 

force. It would appear that the rhetoric of rights seems to exist in the later stages of 

the enforcement process. However, at the essential interface of the employment 

relationship conditions appear to be skewed toward the employer. 

The political context from which these alterations to the draft regulations arose 

demonstrates how the concerns of certain groups regarding harm dominate others. 

Simpson succinctly describes this process: 

These changes are a reflection of the government's willingness to respond to 

employer's concerns over the potential impact of new employment rights, in 

particular where it is asserted that they would rise to disproportionate costs. 
(Simpson, 1999b : p172) 

In the formulation of the final draft of these regulations the concerns of business 

over the harm caused by `burdensome' regulation competed with workers' groups 

concerns over the realisation of the wage. The first part of the consultation process, 
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the first report of the LPC, recognised the importance of a NMW statement in this 

process: 

We believe that requiring employers to record the hourly NMW rate on pay slips 
and details to show compliance would not be an undue burden... (LPC, 1998: p151) 

However, despite the LPC's recommendation this issue was placed upon the agenda 

of the Regulatory Impact Assessment exercise -a process in which `around' 300 

individuals and organisations took part. The Regulatory Impact Assessment cited 

the reason for the regulations amendment to be the potential costs bourne by 

employers of r51 million per year and the associated one off cost of £85 million 

(DTI, 1999: para 4). The Assessment concluded: 

... 50% of consultation respondents foresaw additional costs in providing NMW 
statement and satisfying record keeping requirements ... several employers and 
employers representatives described the statement and record keeping requirements 
as disproportionately expensive, given the numbers of their employees affected. 
(DTI, 1999: para 23- 24). 

Ultimately, the democratic process which the `social consensus' represents was 

determined by the concerns expressed in the submissions of `around' 150 individual 

employers/employers' organisations. 84 

The rhetoric of `balance' has been present throughout New Labour's presentation 

of the legislation and in particular in allaying the fears of the business lobby over the 

enforcement issue. In one of the few exchanges over the enforcement in the House 

of Commons, Margaret Beckett DTI Minister encapsulated the frame within which 

this debate would take place: 

There is no point in having a minimum wage that cannot be enforced, but an 
efficient regime needs to balance the potential burdens on business of the structure 
of regulation itself against the need to ensure that individuals receive their rights 
and are adequately protected... Responsible companies-the vast majority, who want 
the cowboys who give them a bad name to be strictly dealt with-have nothing to 
fear. (HoC Debate, 16/12/97, col 170) 

The `balance' that New Labour proposed to strike was between the concerns of the 

free market and the rights of the worker, if such a balance is possible. Inherent 

within this `harm talk' is the need to protect the free market and the employee from 

8+ This is an estimated figure as the document does not specify the proportion of the three hundred 

respondents who were employers/ employer organisations. The estimated figure of 150 

einployer/employer organisations is given on the premise that workers' interest groups did not find 

these regulations burdensome. This estimate seems even more likely considering that eighty one 
percent of the total 103 questionnaire respondents were employers and employers' organisations. 
This is further corroborated in the language of the assessment's conclusion cited in the main text. 
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those whom operate at the `fringes' of the economy. This `harm talk' is littered 

throughout the development of the NMW and the subsequent policy analysis. 

Contained in the press releases which have emanated from the DTI on the subject 

of the NMW, similar images have been projected: `small number of scrooge bosses' (DTI, 

9/6/99) `unscrupulous employers' (DTI, 30/10/98), in contrast to the good citizen 

employers' (DTI, 9/6/99). Thus the minimum wage serves not only to protect the 

employee but `responsible employers' also: 

Employers have told us time and time again that they want effective enforcement to 
protect them from being undercut. (DTI, 6/1/00) 

This argument gained resonance with the LPC in their second report after the 

NMWA came into force. The LPC proclaimed: 

We are told that, commonly non-compliance exists in companies operating at the 
edges of the legitimate labour market, and particularly in the informal economy. 
Employers in the fringe economy exploit the most vulnerable workers. (LPC, 2000: 

p103) 

The argument has found a grounding in other `social partners', for instance 

`workers' representatives'; the TUC, in its evidence to the third report of the LPC, 

called for increased publicity of the wage: 

This will discourage cowboy employers from underpaying and will encourage the 
underpaid to come forward. (TUC, 2000. p 13) 

The TUC has seemingly accepted New Labour's distinction between the good and 

bad employer. Subsequently, it could be argued that a consequence of the `social 

partnership' has been the legitimation of these images. 

In the construction of this dichotomy between the good and bad employer lies the 

inherent flaw in the flagship of New Labour's social policy. This language assumes 

that the free market logic to achieve production at the lowest possible costs is only 

accepted by those at the fringes of this economy. Yet this ethos is at the very centre 

of the employment relationship in the free market economy and this is borne out in 

the following example. One of the first cases the DTI (6/1 /00) reported of 

successful Inland Revenue enforcement was the non-payment of Thai workers 

within an International Subsidiary of the Chicony Group operating in Scotland. It 

is difficult to imagine that the Chicony Groups5 fall within the government's 

Ss The Chicony Business Group are manufacturers of IT products with a sales revenue of $627 

million in 2001. They have bases across the globe in Taiwan, America, China, Thailand, Germany, 
Scotland and the Czech Republic. 

135 



typology of the enterprise operating upon the fringe of the formal economy. The 

Chicony Group perfectly fit the mould of the archetypal corporation participating in 

the globalised free market economy so readily embraced by New Labour-86 

New Labour's acceptance of the market narratives has resulted in the failure to 

address the crux of the problem of low pay. The problem is the ability of the 

employer in the free market to largely dictate the conditions under which the 

worker is employed. In terms of the rights given in the Act they are meaningless 

unless the individual employee has enough autonomy in order to exert them or 

there is an agency representing the employee's interests. The following section will 

demonstrate the manner in which employers exploited the fundamental 

misconception of the employment relationship within the Act, in order to avoid 

meeting their obligations. 

5.4 Regulating the minimum wage 

The Low Pay Commission estimated that 200,000 people would be paid less than 

the minimum wage when it was introduced due to insufficient enforcement 

(Observer 28/3/99)87. A recent estimate by the Office for National Statistics 

suggested that 300,000 people were not receiving the adult NMW rate in April 2000 

(LPU, 2001). This figure was qualified by the TUC, who estimated that 130,000 of 

this figure were not receiving the rate because of legitimate reasons, with a 

remaining 170,000 who should receive the wage not doing so (LPU, 2001). 

These estimates should be met with caution, as measuring compliance with the 

minimum wage has many pitfalls, and to highlight these is the role of qualitative 

research. There are many factors that need to be taken into consideration before 

one can decide upon whether compliance has been achieved. It is not as simple as 

asking someone the number of hours they work and dividing that by their total pay. 

86 The notion that it is the informal economy which seeks to exploit workers is exposed through 
inspection of pay differentials in the formal economy. Research by Sikka et al (1999 p2) 
demonstrates that those corporations operating in the `formal economy' reward their directors at 200 

times the average wage in that company. For example, the Kingfisher plc paid their highest paid 
director £2,062,000 whilst the average wage amongst their employees is around f7,500 (1999, p15). 
This seriously questions New Labour's contention that social justice can be achieved through the 

regulated market. 

Alongside the harm caused by non-compliance is the harm previously identified (page 114) of in- 

work poverty. The Liberal Democrats claim that 3% of recipients of the wage have been taken off 
benefits and that at least 250,000 people were still being paid poverty wages which are being topped 
up by benefits (Guardian, 5/19/2000). 
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For this very reason these calculations do not take into consideration the avoidance 

strategy of breach of contract. This strategy led to changes in employee's hours and 

reduced bonuses in order to appear to comply with the rate denying the employee 

the potential benefits of the Actss. Consequently, unless one looks at the specifics 

of individual cases, it is difficult to determine compliance. In light of the problems 

experienced by large-scale quantitative approaches, the results of two small-scale 

studies will be drawn upon to explore the extent of non-compliance with the 

NMWA. 

The first study was conducted by the Low Pay Unit (2000) that interviewed forty- 

five low paid workers after the introduction of the NMW about their experiences. 

Although 85% admitted to receiving the wage, nearly 50% of those interviewed 

reported that they had had `problems'. These problems included non-payment, 

dismissals, cuts in hours, loss of paid rest breaks and cuts in premium allowances 

and bonuses. It is difficult to draw conclusions from such a small sample, however 

this survey typifies the feelings amongst those interviewed in the Low Pay Units, 

that whilst the majority of low paid workers are being remunerated at the NMW 

rate they might have lost in other ways. Furthermore, those who received the rate 

may have seen only a marginal improvement or even a drop in their income. This 

has occurred through employers exerting their powerful bargaining position, 

changing contracts of employment to lessen the `impact' of the wage. In fact only 

59% of the employees in this survey received the benefits that the NMWA 

proposed. 

The second study was conducted by the National Association of Citizens Advice 

Bureaux (2000) (NACAB), based upon evidence collected from employees whom 

they had advised. Of the employees who had contacted NACAB over minimum 

wage problems, 45% had intended to pursue action against their employer. Where 

employees were known to have taken action, these responses included: the 10% 

who contacted the Inland Revenue; the 10% who applied to the Industrial Tribunal; 

the 8% who contacted ACAS; the 4% who negotiated with their employers through 

CAB; and the 3% who contacted their Trade Union. Rather worryingly only 20% of 

those who intended to pursue action actually did so through formal compliance 

mechanisms. The NACAB and the LPU studies found that the small percentage of 

88 The issue of avoidance strategies are considered fully in the following section. 

137 



employees pursing claims through formal mechanisms could be explained through 

the employees' fear of dismissal. Hence, those more likely to take action are those 

who left work or had already been dismissed. 

5.4.1 The Implementation of the Minimum Wage and the Employment Relationship 

The interviewees in this research study confirmed the culture of fear that the LPU 

and NACAB studies identified". This fear exists in spite of the purported 

anonymity given in cases involving an employers direct refusal or wilful neglect to 

comply with the rate. However, the reader should be made aware that the Inland 

Revenue's compliance teams do not investigate cases in which a breach of contract 

has occurred. For the employee to benefit from the `rights' in the Act in these cases 

they must pursue them independently either in the Industrial Tribunal or the 

County Court. 

The aforementioned culture of fear is quite simply based upon the employer's ability 

to terminate the employment contract: 

I think without question people are frightened of losing their jobs. I think that is 

why people don't complain. (Low Pay Unit (LPU) Representative) 

Connected to the low-paid worker's fear of losing their job is their position of 

vulnerability in the economy and society in general: 

It may be that they are people who are particularly vulnerable in the market. So 

people without skills, they feel they may lose their job and they are not going to get 
another one. (LPU Representative) 

... their options are to complain, or not to complain, or to leave. If they are to leave 

voluntarily then they are penalised under the benefits system because with job 

seekers allowance there are certain sanctions... that is something where the benefits 

system doesn't somehow seem to tally. (LPU Representative) 

... I do think it is that a lot of workers feel that their bargaining powers are a lot 

weaker, particularly with young people, women, disabled people and people from 

ethnic minorities... (LPU Representative) 

The vulnerability of the low paid worker is then obviously not unrelated to their 

position in society, the two situations mutually reinforce one another. This can be 

seen both in terms of race and gender, as both women and people from minority 

ethnic groups are disproportionately represented amongst the low paid (see page 

x'' This is further supported in a study by Colgan et al (2000), conducted in deprived areas of North 
London, 80° ö of respondents indicated that fear of losing their job, fear of being victimised, or 
difficulty in getting another job would influence the decision to complain (cited in LPU, 2001). 
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119). What is apparent from this research is the disenfranchised individual is 

unlikely to be able to assert the `rights' bestowed upon them by the NMWA: 

It is unlikely to be a great working environment, you are unlikely to have a lot of 
your other employment rights, like rights to a written statement which may seem 
unimportant, because it doesn't actually give you anything extra, but it is really the 
cornerstone of that relationship with your employer and you can build on that all the 
other employment rights. So without that you feel like you have no rights and it is 
just what the employer says that goes. That is the sort of phrase that keeps on 
coming back to me from calls, `well there might be rules but in the workplace the 
employer sets the rules and we do what we are told'. (LPU Representative) 

In spite of this evidence, the fear of dismissal for the DTI was reduced to the nature 

of specific workplace relationships: 

... the main reasons that people wouldn't complain would be for fear of losing their 
job. That wouldn't matter who was enforcing it, if someone hasn't got a particularly 
good working relationship with their boss they might feel quite concerned about 
making a complaint... (DTI Representative). 

This conceptualisation of the employment relationship serves to remove the reality 

of low paid work, through the use of the euphemism good working relationship'. This 

device promotes the idea that employees do not complain because of their own 

dysfunctional relationship with their employer and, subsequently, it ignores the 

fundamental inequalities of power that operate within the employment relationship. 

The creation of the enforcement agency with its powers to pursue confidential 

complaints was supposed to avoid this very situation. Yet this is an area where the 

Inland Revenue believes it has succeeded: 

Confidentiality is something that the Inland Revenue are expert at. If the worker 
does not want to be identified under no circumstances would we reveal the source, 
it is as simple as that really. (Inland Revenue Representative). 

Again the reality of the workplace dictates that confidentiality is difficult to achieve 

and more importantly this is a common perception of the low paid worker: 

... it may be that you are within a small class of workers within the company, so it is 
obvious it is a handful of you. Lots of people feel that if they have raised issues 
before it will be immediately identifiable as them. (LPU Representative) 

There is also this thing about being seen as a trouble maker and you feel if you 
lose your job and go to tribunal, they are not going to get another job, because the 
grapevine is going to be operating and nobody else is going to give you a job. (LPU 
Representative) 

... people that %vork in very small work places don't have protection or 
confidentiality. People certainly feel that an employer is going to know it is them 
because mostly people have raised it with an employee in the first place, and asked 
a question of the employer. The employer is going to naturally think if someone 
comes back at them it has come from that particular person. (LPU Representative) 
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The above descriptions have highlighted that compliance to the NMW is very much 

the prerogative of the employer and commonly the low paid worker has had 

difficulty in gaining these legislative rights, which to a large degree remain rhetoric. 

Undoubtedly, the relations of production, which structure the employment 

relationship, are instrumental in the repression of low paid workers `rights'. 

5.4.2 The Avoidance Strategy 

The introduction of the NMWA provoked a variety of responses from employers 

which ranged from compliance to a direct refusal to pay. Yet it is those responses 

which fall between these two points that are the concern of this section. The 

strategies deployed by employers to prevent a significant rise in labour costs fall into 

three categories. These categories, as identified by the LPC (2000), are unilateral 

reduction of hours, consolidation, and misinformation. 

The LPU representatives interviewed confirmed that the unilateral reduction in 

hours and the consolidation of benefits had been a common reaction to the 

NMWA. This is further substantiated in the previously cited study conducted by the 

LPU and it is recognised in the second report of the LPC (2000). A common 

response was given by the LPU interviewees: 

But what happened when it was introduced is that they started changing other 
things. The most obvious one was cutting people's hours. That has happened very 
recently in a case that came to our advice line. Where they were cutting people's 
hours drastically, so they in fact they ended up worse off rather than better off even 
though they were getting the minimum wage. Or another example might be that 
they cut their allowances, they will consolidate their shift allowance within basic 

pay. So that then counts towards the minimum wage because normally the shift 
allowance won't count towards the minimum wage. (LPU Representative). 

It is the disproportionate power wielded by the employer in the formation of the 

employment contract that again appears to be the fundamental problem. This 

strategy seeks to exploit the vulnerability of the employee in this relationship: 

I think there is a great tendency for people just to accept the status quo, to accept 
what they are given. People don't question this very much... I am sure things like 

the complicated interplay bonuses, I am sure people aren't aware of the 
implications of that like overtime, how overtime bonuses effect minimum wage 
payments. (LPU Representative) 

The problem is if the worker doesn't act and protest in writing preferably about a 
breach of contract as it happens, then they will have been deemed to have accepted 
it over time ... So working hours have changed and come summer 1999, where there 
had been breaches of contract after the minimum wage it was too late to do 

anything about it because it would have been deemed that those workers had 

agreed with it ... Yes, it is too late with all those breaches of contract now and there 
has been a lot of people ripped off. (LPU Representative) 
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These avoidance strategies are not seen to contravene the spirit of the act by the 

agents of the state. On the contrary, these strategies are portrayed as the `natural' 

operation of the market. The LPC (2000, p105) saw the reduction in hours as a 

`transitional adjustment' utilising the NACAB evidence of falling NMW enquiries. 

This is probably an optimistic interpretation of this strategy, which continues to 

affect employees who have `accepted' these terms. These are not just transitional 

changes related to the implementation of the wage, but it is fair to assume this 

strategy will greet each periodic increase in the rate (LPU, 2001). Secondly, the LPC 

(2000, p105) saw the process of consolidation that occurs as a result of agreement, 

as `legal means of coping with the new legislation ; yet `unilateral changes are in contravention of 

the NMWA provisions' For the employee to act, they must of course be aware of the 

legality of their employer's actions and have the capacity to act alone against their 

employer in pursuit of the claim. A survey by the West Midlands Low Pay Unit 

identified a quarter of the sample to have been effected by breaches of contract 

(cited in LPU, 2001). However, only one case from this sample was taken to an 

employment tribunal (cited in LPU, 2001). The Government's view is that the 

natural operation of the market may work to the advantage of the employee: 

We were perfectly aware whatever `decisions' we took they would have a 
behavioural impact upon people's workplace, in relation to what we are talking 
about here is the terms and conditions under which people work. 

Some people would actually say that is actually as good a benefit... You see I would 
argue and I already have argued that cutting somebody's hours rather than putting 
up their pay is not necessarily an avoidance strategy. It is a perfectly rational and 
potentially beneficial reaction to the new law. (Both of the above quotes are 
attributed to a DTI Civil Servant) 

These quotes demonstrate the difficulties which arise when attempting to reconcile 

New Labour's claims to the end of povery pay' and their acceptance of the `rational' 

reactions of employers to the wage. The first of these quotes illustrates the language 

used to construct the notion of the rational response. The interviewee removes the 

employer (subject) from the sentence and replaces them with the `behavioural 

impact' metaphor, this serves to deny the employers role in these breaches of 

contract. The metaphor operates by replacing the socio-economic context with a 

`pseudo-scientific' explanation of human behaviour. By presenting this reaction as a 

wholly predictable yet rational response, it seeks to `naturalise' the operation of 

capitalist power and exploitation. This observation is supported in the second 
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quote, through the use of the euphemism, the `rational' response, which further 

serves to remove the negative reality of these breaches of contract. 

The purpose of the NMWA, alongside the Working Families Tax Credit, was to 

raise low paid workers from `poverty pay' not to reduce their working week by a 

few hours, compromising the material enhancement promised by the Act. This 

point was reflected in the evidence from the LPUs: 

.... 
There is an argument which says `yes, sure okay if people are working less hours 

that gives them the option to go and get another job' or whatever it might be. But 
for many people that isn't really realistic, what they want is what they do for a 
decent wage and to make more money out of it. (LPU Representative) 

The third avoidance strategy employers have deployed was the misinformation 

passed to employees over their rights. In spite of the government publicity 

campaigns designed to raise employee awareness of the wage, a lack of knowledge 

has contributed to this situation. Yet this is not surprising if one considers the 

complexities of the Act surrounding qualification and exemption. Whether this has 

been intentional or is due to a lack of understanding of the legislation, the notion of 

self-enforcement could not seem any further from realisation and the need for an 

effective enforcement agency is even greater. Evidence from those interviewed 

demonstrated the `myths' promoted by employers, which have prevented the 

employee from exercising their right to the wage: 90 

Smaller employers, you find this sort of thing with trainees and apprentices saying 
that an eighteen year old trainee is not entitled to the wage because they are an 
apprentice, which would be valid if they were really an apprentice. (LPU 
Representative) 

Misinformation would appear to have been an organised response from networks of 

employers. The evidence from the LPU interviewees in this study strongly suggests 

the `fairly sophisticated' employer exists. The Inland Revenue sought to dispute 

whether these responses were as complex as suggested: 

I looked at this question and it assumed a fairly sophisticated employer I think. I 
am not sure that they employ strategies so much as they quite often they just down 
right refuse to pay. On that basis we have an enforcement procedure that works and 
we have got the evidence to show that. (Inland Revenue Representative) 

9° Simpson (1999b) draws parallels between the complexities involved in the drafting of the law on 
maternity rights and the NMWA regulations. He concludes that in the case of maternity legislation 

this had `adverse consequences of enacting vital social rights in a form which those they are intended 

to benefit cannot easily comprehend' (1999b, p181-182). 
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On the contrary, it would appear that strategies have been passed between 

employers through networks: 

The National Hairdressers Federation was networking, they were passing on 
excuses to hairdressing salons at one time around the modern apprenticeship 
exclusion. (LPU Representative) 

There have been some, which seem to have been sort of have passed along the 
grapevine. There was the classic one about pubs that would pay people on trainee 
rates, that did seem to go the rounds really and it did seem to apply to all sorts of 
different situations. (LPU Representative) 

The state's perception of non-compliance conflicts with the opinions of those who 

work closest to low-paid workers. Non-compliance is far more complex than 

identifying those operating at the fringes of the economy' simply refusing to pay the 

wage. A variety of strategies appear to exist which have systematically been passed 

through organised networks of employers operating within all areas of the economy. 

5.4.3 The Enforcement Agency 

The acceptance of employers' harm claims and the subjugation of those of the 

employees appear to have been central to the resolution of minimum wage 

complaints. The operation of the compliance teams supplies an example of the 

resolution of conflicting harm claims. The ethos of investigation deployed by these 

teams appears to be inquisitorial in the initial contact: 

... very sort of softly-softly approach in the first stages, just to find a bit out about the 
business and how things are going ... I don't want to say a friendly approach and I 
don't want to say an enemy approach either. It is somewhere in the middle, it is a 
business relationship. (Inland Revenue Representative) 

The `softly-softly' approach, preferred by the Inland Revenue, is characterised by 

the choice of a `business relationship' with employers as opposed to a regulatory 

role. Thus the negativity of a punitive approach is exchanged for the productive 

nature of the business relationship. However, the nature of this relationship 

between employer and the compliance teams has been a cause for concern: 

... 
I definitely get that feeling when I am talking to the enforcement officers that they 

are, it is a negotiated role. It is very much a negotiated role and they do, I think, try 
and impress that. That right from the start they have a neutral role until they find 

out that the employer has not been paying. Now that is at odds with what the act 
said, which is that the burden of proof is on the employer, that they have to 
discharge it. (LPU Representative) 

... 
I can imagine that when you go to investigate you do have to create a positive 

relationship with who you are looking at, so I can see some of the reasons. But 
sometimes that has meant to our mind that the Inland Revenue has been all too 
ready to accept, to believe the employers construction of events, rather than to do 
the investigation that might be necessary... There is a concrete example of that we 
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had in relation to a phone worker who ran an out of hours telephone service and she 

wasn't paid the minimum wage. The whole issue turned upon particular 
contractual terms and the construction of those, but to our mind it was a situation 
where she should have been getting the minimum wage. Now the Inland Revenue 

took the view that she shouldn't have been and so that case we got the DTI, who are 
responsible for policy, to arbitrate and they instructed the Inland Revenue that `no, 

she was entitled to it'. (LPU Representative) 

The interpretation of the NMWA by the compliance teams has resulted in the 

removal of the burden of proof at the fundamental stage of enforcement. This 

perception of negotiated enforcement can be seen illustrated in the figures for the 

period April 1999 to March 2002, during which only 435 enforcement notices and 

127 penalty notices were issued (LPC, 2003)91. These are a relatively small number 

of actions when one considers that during this period the Inland Revenue received 

8227 complaints of underpayment (LPC, 2003). The role of these teams must be 

questioned, however, the constraints under which they operate under must also be 

recognised. There are only 115 compliance team inspectors, which means that the 2 

million workplaces in the U. K. are only likely to be inspected once every thirty years 

(Observer, 28/3/99). 

These enforcement figures do suggest that there are a number of employers willing 

`to try it on' until confronted by the agency, at which point they conform before 

further enforcement action is needed. However, the nature of the agency's 

response to this premeditated action would appear rather lenient considering the 

DTI's (6/9/99) claim that by June 1999, ninety five percent of employers were 

aware of their obligations under the Act. The reluctance to apply the Act can be 

identified in the competing discourses of harm talk. These are no more graphically 

illustrated than in the context of the criminal sanction, which is yet to be used by 

the agency. When representatives at the DTI and the Inland Revenue were asked to 

give an example of a situation that would lead to the use of this sanction, the 

following responses were received: 

Well paint your own scenario I suppose.. . It would have been difficult to have 

protected our officials against threats and harassment if it was only a civil offence to 
do that ... No one that I can recall actually criticised our creation of a criminal 
offence, but they asked for reassurances that we wouldn't be criminalising vast 
swathes of ignorant employers who just weren't aware of it and of course we were 
able to give them that assurance. 

91 The notion that the minimum wage is negotiable was born out in the anecdotal evidence of the 
interviewees. They described cases where ACAS had allowed settlements, which resulted in 

employees receiving back pay at a rate lower than would appear to have been legally owed to them. 
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I think to be quite honest if we hadn't of, people would have said `why didn't you? ' 

It is a gesture as much as anything else. But it will be used and the abhorrent 
situation is pure speculation, but clearly an attack on an officer, will probably be a 

criminal offence under other law. But clearly it is helpful for an officer to be able to 

explain and point to that part of the act. (Both of the above quotes are attributed to 

a DTI Civil Servant) 

The criminal sanction appeared to represent the apex of an increasingly punitive 

regulatory structure in order to ensure compliance. Yet it would appear that this 

intention couldn't be further from the reality of enforcement practice. However, 

concerns over the safety of state officials from `threats' and `harassment' and the fears 

for the `ignorant employer' have obscured the alleged symbolic importance of the 

sanction. The notion that this sanction would act as a deterrent to employer non- 

compliance has been lost, alongside the claimed `aim' of the legislation to eradicate 

the harm to employees of `poverty pay 

5.5 Conclusion 

This chapter has outlined the harmful effects of low pay perpetuated by the present 

organisation of capitalist society. In particular, section 5.3 sought to detail the 

specific relations of production, patriarchy and neo-colonialism, which are 

responsible for the current manifestation of this harm in late modernity. 

Undoubtedly, poverty pay is a feature of capitalist society, however there are 

particular aspects of the current relations of production which have resulted in the 

specific nature of low pay. Thus, the restructuring undertaken by capital since the 

1970s and the accompanying ideological project of Thatcherism provides the 

context in which the production of this harm should be cited. 

New Labour's `third wqy'ideology has sought to minimise the tensions that this harm 

production has brought to the historical bloc. In particular, New Labour has 

attempted to reconcile the insatiable demands of capital with the discontent of the 

subordinate groups over this harm. Hence, the aim of the NMWA was to convince 

the dissenters within the historical bloc of the legitimacy of this harm. 

The `third way' ideology has drawn upon the two devices of harm talk and moral 

indifference. New Labour's `consensus approach' has justified the accommodation of 

market talk above workers' needs. Thus, the chapter has identified the presence of 

market talk in the Regulatory Impact Assessment, the House of Commons debates, 

DTI policy guidance, and the reports of the Low Pay Commission over the fears of 

additional labour costs and the consequences of enforcement. These fears 
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legitimated the holes which appeared in the Act and that have, consequently, 

facilitated the avoidance strategies of breach of contract and the consolidation of 

bonuses. These `rational' responses to the NMWA are in line with monetarist 

economic theory that the market should self regulate. Thus, by allowing these 

`rational' responses to exist within the remit of the NMWA, New Labour have 

sought to allow the market to continue to decide the value of labour. The fears of 

capital have similarly been accepted by the Inland Revenue who have sought to 

enforce the wage through a process of negotiation - evidenced in the small number 

of complaints that result in enforcement and penalty notices. Accordingly the 

prioritisation of market talk has been at the expense of those seeking a wage to fulfil 

their human needs. 

The acceptance of this harm talk has been achieved through the moral indifference 

that surrounds poverty pay. New Labour through their `third way' ideology have re- 

shaped the existing neo-liberal ideology to espouse a politics of opportunity. Thus 

the fact that people exist upon subsistence pay is morally acceptable as long as the 

opportunity to enter the labour market exists. Accordingly, market talk has been 

accommodated through this moral rationale. By allowing in-work poverty to 

continue, particularly in the case of the young and single people, the needs of capital 

remain satisfied. The tool of adiaphorisation has succeeded in securing moral 

indifference to `in work poverty' through the `dominance' of economic rationality in 

society's moral conscience. This was evidenced in the DTI civil servant's 

indifference to the deleterious effects of the adjustments, which occurred in the 

hours and bonuses of the low paid after the introduction of the NMWA. Thus, it 

did not matter that these workers pay did not rise because they had the opportunity to 

work for an agreed level of pay. The fact that this level of pay does not reduce the 

`in-work' poverty experienced by these groups is beside the point. Ultimately, this 

process of adiaphorisation has been driven by the material reality: the `haves' require 

the `have-nots' to constitute a flexible low paid labour force, in order for them to 

enjoy the pleasures of consumerist society. 
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CHAPTER 6: REGULATING DEATHS IN POLICE 

CUSTODY 

When the law break in 
How you gonna go? 

Shot down on the pavement 
Or waiting in death row. 

You can crush us 
You can bruise us 

But you'll have to answer to 
Oh- the guns of Brixton. 

(Paul Simonon 
The Clash 

, 
`The Guns of Brixton') 

6.1 Introduction 

The previous chapter detailed the harms which occur as a result of the 

appropriation of labour in late modernity. This chapter seeks to understand the 

processes which underpin the harms endured by marginalized groups as a result of 

the social control to which they are subject. Deaths in police custody provide an 

important example of the consequences of the social control project currently 

underway in capitalist society. 

After the high profile and brutal deaths of Jimmy Kelly and Blair Peach at the hands 

of the British police force, the issue of deaths in police custody was raised in the 

United Kingdom for the first time during the 1970s. However, it was not until 1979 

that the true extent of deaths in police custody began to be revealed, when the MPs 

Michael Meacher and Stan Newens gained piecemeal figures through parliamentary 

questions (Home Affairs Committee, 1980; Benn and Warpole, 1986). These 

figures, which came to be published in the subsequent Home Affairs Committee Report 

on Deaths in Police Custody, revealed that 274 people had died in the years between 

1970 and 1980 (HAC, 1980: p v). The focus of this chapter is upon what happened 

after these figures became public knowledge. Since the 1970s, when an average of 

27 people a year died in police custody, in spite of this public knowledge and the 

introduction of the independent Police Complaints Authority in 1986, these deaths 

have not decreased but have risen. In fact, during the years 1981 to 2003, there has 

been an average of 48 deaths a year in police custody (Inquest, Personal 
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Communication)92. The following chapter seeks to understand the factors behind 

the continued production of deaths in police custody. 

To understand this continued production of harm, we need to situate these deaths 

within the hegemony of the `law and order' society. Up to this point, the study has 

described a number of processes which characterise `law and order' society. Both 

Christie (1993) and Bauman (2001) link the rise of inequalities in capitalist society to 

concerns of order and security. In other words, the increasing gap between the 

`haves' and the `have nots' has spawned escalating fears in the `haves' over their 

property and personal safety. Section 2.2.2 drew upon Christie's analysis of the 

growth of the crime control industry, which has continually responded to the 

insatiable demand of the `haves' for the removal of the unwanted elements of the 

social system. 

Alongside the fears over security, this industry is underpinned by the interests of 

capital. It is against this backdrop that the welfare state has been increasingly 

exchanged for the criminal justice system as a means to socially exclude the `have- 

nots' - prison populations continue to rise93. Section 3.4.2. outlined Bauman's 

argument that the work ethic, in late modernity, has served to legitimate the 

removal of the poor from the `universe of moral rerponsibility' A particular characteristic 

of the moral indifference that has surrounded the fate of the poor is the link drawn 

between poverty and criminality - as potential criminals, the poor cease to be an ethical 

problem' (Bauman, 1998: p77). 

Thus, the U. K., like many liberal democratic societies, is involved in the mass 

exclusion of sections of its population which it has identified as `dangerous'. The 

`front-line' agency in this process of population management, the police, have 

undertaken this task contrary to the needs of these communities. The police have 

throughout the twentieth century grown into this task, as they have gradually 

become divorced from local systems of accountability and become increasingly 

autonomous to govern these pre-specified communities, by deploying an inhumane 

92 See appendix two. 

93 This point is illustrated by the findings of `The National Prison Survey' (Walmsley et al, 1991) 
which highlighted a number of common background characteristics of prisoner's illiteracy and 
experiences of care. Furthermore the survey demonstrated that social classes III (manual), IV, and V 
constitute 82°'b of the prison population. In particular, social classes IV and V are grossly over 
represented as they make up 41% of those in prison, whilst they constitute only 19% of the general 
population. 
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rationality and oppressive technology to this goal of population management. 

Deaths in custody will come to be understood in this chapter as `by-products' of 

this `law and order' bureaucracy. 

6.2 Defining Deaths in Police Custody as a Harm 

Deaths in police custody fall into the analytical field of social harm as a result of the 

failure to satisfy human needs on two counts (Doyal and Gough, 1984,1991). The 

first, a seemingly trite point on first appearances, is the failure of the British police 

force to provide the conditions necessary for physical survival (Doyal and Gough, 

1991: p56). Yet this is an important definition as it detaches itself from the 

definitions of the dominant systems of civil and criminal justice. Both systems 

accept a `harm' to be within their remit if they pass tests which establish: a duty to 

act; causation; and culpability. The police force in its capacity as a state agency 

possesses considerable resources in comparison to the victims' families serving to 

deny them the potential redress offered by these systems. As a consequence, the 

activities of the police which cause these deaths, although more likely to be labelled 

harmful in the `reparative' civil justice system, due to the lesser `burden of proof, 

have consistently escaped the ultimate sanction resulting from an individual's death, 

of `homicide' or `manslaughter'94. Hence analysis of deaths in custody becomes 

problematic when there is a systematic refusal of these systems, in particular the 

criminal justice system, to acknowledge the police force's responsibility for these 

deaths, and label these actions accordingly95. 

There are three consequences resulting from the deployment of the wider notion of 

a basic human need of survival. Firstly, to summarise the above point, harm may be 

analysed free from dominant conceptions of causation and culpability. Secondly, 

harm arising from acts of omission may be considered alongside intentional acts96. 

94 An example of such a scenario is the family of joy Gardner turning to civil proceedings against the 
Home Office and the former Metropolitan Police Commissioner Paul Condon, when the three police 
officers involved in her restraint were acquitted of manslaughter (Guardian, 7/3/99) 

95 This is problematic for academic disciplines that cannot provide alternative definitions of harm to 
those of the dominant social systems. For a more detailed discussion of criminology's inability to 
provide adequate analytical tools for this phenomenon see chapter two. 

96 The Richard O'Brien and the joy Gardner cases are the only restraint cases in which the police 
officers involved were prosecuted for manslaughter, whilst no case involving police omission has 
been prosecuted as gross negligence manslaughter. The point being that not one British Police 
Officer has been officially recognised as criminally responsible for a death in police custody. Hence 
it becomes difficult to use the term crime as an analytical foundation of these harms. 
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Although in general the criminal law has often proved a blunt tool with which to 

bring the powerful to account for its harm, it has proved particularly frustrating in 

recognising the harm caused by their omission (Lacey and Wells, 1998: p513)97. 

This is an important distinction in this context, as the majority of deaths in custody 

result from police omission to provide sufficient care to the individuals for whom 

they assumed responsibility98. Thirdly, related to this previous point, is the 

psychological harm that occurs as a result of the non-fulfilment of the basic human 

need-survival/health. As specified in section 2.3.2, the basic human need of 

survival/health, considers mental health as an integral aspect of human health. 

Thus the non-fulfilment of psychological needs which precedes individuals' 

committing suicide allows the social harm perspective to consider suicide as a 

socially mediated harm, whilst the criminal law excludes this harm from its rubric. 99 

The second count on which deaths in police custody should be considered as 

socially mediated harm are the events that occur after these deaths. In liberal 

democratic society, certain events take place which threaten the historical bloc's 

hegemonic arrangement. In the context of deaths in custody, the political struggle 

for justice that arises from them poses serious questions for modem day policing, 

97 Take the example of the statistics produced by the Home Office (Home Office, 1999) for April 
1998 and March 1999 listing the details of deaths in custody. In cases where the police have had 
direct control of an individual: 28% were drug and alcohol related deaths, 28% committed suicide 
whilst in a police cell, another 15% percent died due to natural causes, 17% percent of these deaths 

were awaiting classification and contained two cases of death by restraint. The striking feature of 
these figures is the fact that more people die not as a result of police brutality but potentially as a 
result of their neglect 

98 These problems partly exist due to the unclear nature of the law which surrounds involuntary 

manslaughter and in particular gross negligence (Lacey and Wells, 1998: p574). There have been no 
such prosecutions of either police officers or police forces in relation to deaths in police custody. 
Although it should be noted that a failed private prosecution was brought by the families of the 
Hillsborough football stadium tragedy for gross negligence manslaughter against the senior police 
officers in charge of the operation on the day. To summarise, the underdeveloped nature of this area 
of the criminal law exists due to the lack of political will in the criminal justice process to label the 
police as `murderers'. 

99 Since the Human Rights Act 1998 incorporated the European Convention on Human Rights into 
United Kingdom law, there is now a legal mechanism which offers the potential for accountability 
and redress in deaths in police custody. The wider notion of survival offers an alternative 
perspective in the conflict with dominant definitions that serve to restrict the emancipatory potential 
of these rights There are three `positive obligations' upon the state in the Human Rights Act 1998: 
firstly, to put into place a legal framework which provides effective protection of convention rights, 
which should include a criminal law framework to deter deaths in custody (see McCann and others v 
Uh(11)95)); secondly, to take specific steps to prevent the breach of rights, in other words to enforce 
the law which seeks to protect these rights; and thirdly, to respond to breaches of convention rights, 
this should include an impartial and careful investigation (see judgement in Velikova v Bulgaria 
(2000) which applied this principle directly to deaths in police custody). 
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the dominant interests it serves, and the mythical identities which perpetuate these 

interests. This framework seeks to recognise that, after these tragic deaths, what 

occurs as a consequence should be similarly analysed as harm. This 'secondary' 

harm occurs in response to the police seeking to mobilise their significant influence 

over the media and legal system to create a dominant account of these events which 

serves to frustrate justice. 

Secondary harm is manifested in this situation in two ways. Firstly, it can be seen in 

terms of the detrimental effect upon the relatives and friends of the bereaved who 

embark upon the struggle to gain access to an accurate account of the death. Whilst 

the impact of these struggles varies from case to case, they are often both 

emotionally traumatic and financially expensive10°. These harms find their 

expression in the basic human needs of physical health and autonomy respectively 

(Doyal and Gough, 1991: p49). Secondly, after a death in custody, harm occurs on 

a wider societal level as a result of the identities promoted by the dominant account. 

These identities draw from negative stereotypes associated with `dangerous groups' 

within society, such as the `violent' black male, the mentally ill, drug users, and the 

habitual drunk. Therefore these deaths, and the dominant accounts which 

accompany them reinforce the notion of `dangerous groups' which are then subject 

to strategies of control and management. 

Secondary harm case occurs: firstly, through the non-fulfilment of the societal pre- 

condition of authority; and secondly, through the absence of constitutional and 

communicational needs. Authority is one of the societal pre-conditions which 

Doyal and Gough argue need to be met in order for personal autonomy to be 

realised. In other words, authority is necessary to ensure that critical autonomy is a 

reality, and that individuals are not subject to oppressive control and management 

because of their association with an erroneous `group identity'. In order for this 

notion of authority to be achieved, the concept must be qualified by the presence of 

mechanisms designed to capture `truthful' accounts of these events. Here, 

communicational and constitutional needs are necessary to establish a context in 

which individuals are allowed to demonstrate how their need fulfilment remains 

unsatisfied by current societal arrangements. 

100 There are few examples of families receiving legal aid for these cases. 
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These conditions are absent in liberal democratic societies, as the state, which is 

itself an expression of dominant power relations, prnclaims and confers legitimay upon 

the truth' (Scraton, 1999b: p275). Accounts are legitimated through `regimes of truth' 

which operate by granting value to the particular techniques and procedures used in 

producing a statement (Foucault, 1984: p73). The absence of these needs can be 

illustrated by the examples of deaths of ethnic minorities in restraint cases; what 

often follows is a systematic `character assassination' of the victim by the state 

(Inquest, 2000). 

A standard narrative template of `black criminality' is applied to these situations. 

The cases of Shiji Lapite101 and Roger Sylvester102 illustrate the use of these 

templates by the Metropolitan Police force. After his violent death in police 

custody, Shiji Lapite came to be portrayed in the media as a `drug dealer' because an 

undercover officer made unsubstantiated claims to have found crack cocaine at the 

incident (Guardian, 30/3/01). At the Inquest into Lapite's death one officer claimed 

the 5'10" father of two was the `biggest, strongest, most violent black man' he had ever 

seen (Guardian, 30/3/01). Whilst Roger Sylvester lay in a coma as a result of his 

restraint by six Metropolitan police officers, Scotland Yard issued a statement which 

claimed prior to arrest, Mr Sylvester had been banging on a neighbour's door in an 

`aggressive and vocifemus manner' (Inquest, 2000). This statement was later discredited 

as it was established through eye-witness reports, that he had in fact been banging 

on his own door (Inquest, 2000). Furthermore, there was no evidence offered to 

support the claim that Sylvester was behaving aggressively before his arrest (Inquest, 

2000). At the opening of the inquest, the pathologist for St Pancreas Coroner, Dr 

101 Shiji Lapite died on the 16th of December 1994. He was stopped by officers for `acting 

suspiciously', and as a result of the restraint which ensued he died. The two arresting officers had 

not sustained significant injuries and more importantly the officer who claimed to have been 

strangled by Mlr Lapite, PC Wright, had no marks or reddening on his neck. The pathologist 
instructed by the 'Metropolitan Police Commisioner found 45 areas of injury on hir Lapite's body 

which included a kick to the head and a bite mark. The force of the fatal blow (served to \1r Lapite 

whilst in a neck hold) fractured the thyroid cartilage in his voicebox and lead to his suffocation 
(Inquest, 1998). Lapite's injuries were consistent with the victim of a violent assault and certainly did 

not support subsequent police claims. 

102 On the 11th of January 1999, two officers found Roger Sylvester naked outside his home. They 

were soon joined by six other officers who brought Roger Sylvester to the ground, handcuffed and 
restrained him. Roger Sylvester was detained under s136 MLA. The arresting officers 
acknowledged that Roger Sylvester had not been violent, but was detained for his own safety at St 
Ann's hospital. It was there whilst being restrained by the six officers that Roger Sylvester slipped 
into a coma and seven days later his life support machine was switched off. 
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Freddie Patel made an unsubstantiated remark to the press in an `of -the turf briefing, 

to the effect that Roger Sylvester had prior to his death participated in drug abuse, 

and this was later reproduced in national newspapers (Inquest, 2000). It would 

appear that in the wake of these tragedies there is a systematic attempt to associate 

the victim with a mythical dangerous group in order for the police to avoid the 

allocation of culpability. The perpetuation of criminal identities is a by-product of 

this process. Thus the harmful consequences of this process are not only the 

psychological and financial harm sustained by the friends and families of these 

victims in achieving a truthful account of their loved ones' death; but the identities 

they promote which underpin the increasingly oppressive policing of these 

`communities'. 

The following section will identify the social relations upon which British policing is 

based and consequently where the non-fulfilment of these needs should be 

contextualised. 

6.3 The Political Economy of British Policing 

In order to analyse deaths in police custody, British policing has to be placed into its 

structural context. This section will trace the historical development of the British 

police force primarily from the perspective of its accountability in a liberal 

democratic state. This account will deal with several themes: firstly, the notion that 

the British police force has secured a democratic mandate from the communities it 

governs over; secondly, it will analyse the interests which policing serves and the 

role of this bureaucracy in reinforcing the exclusion and strategies of control that 

the `dangerous' are subjected to; thirdly, the functions of the British police force will 

be examined, particularly its role in social order and political conflict; and finally, 

from its creation in the midst of the social conflict of the 1980s, the role of the 

Police Complaints Authority in this bureaucracy of control will be considered. 

6.3.1 The Hi rtorrcal Roots of the British police force 

The birth of the modern day British police force occurred in the first half of the 19th 

century. firstly in London through the Metropolitan Police Act 1829 and later, 

regionally, as part of the Municipal Corpoations Act 1835, the Rural Constabulan- 

Act 1839, and the County and Boroughs Act 1856 (Taylor, 1997; Emsley, 1996). It 

is generally accepted that the emergent professional police forces were greeted by 
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certain sections of the population with violent resistance. Since these initial physical 

encounters, those on the political right have promoted the `thesis of the conquest of 

violence': 

... which is supposed to have magically occurred some time between 1880 and 
1920... The `conquest of violence' is an updated whig fiction much loved by 
historians of public order and the police, and a historical thesis to which senior 
police spokesmen are particularly addicted. (Hall, 1980: p9) 

In this quote Hall refers to the conservative claim of a historical moment in British 

policing, when the `legitimate force' it wields received wide scale consent. In order 

to contest this claim it is necessary to examine the reaction to the implementation of 

the professional police force. There is a certain truth to the claim that the violence 

which greeted the deployment of professional police officers in the 19th century 

dissipated. However, the decrease in overt violent resistance to the police should 

not be equated to growing consent for their presence in certain communities 

(Brogden, 1982: p179; Storch, 1975: p89). This is because the history of British 

policing from this initial period of sustained violent opposition is littered with 

sporadic violent confrontations between the police and the communities they claim 

to have consent to police. 

Brogden (1982, p171) identifies two forms of conservative historical account, the 

`Reithian' and `Institutionalist', both of these are manifestations of what Hall would 

term the `conquest of violence' thesis. The Reithian account envisages policing to be a 

cohesive force within a society of actors driven by selfish compulsions (Brogden, 

1982: p174). Underlying the Reithian historical account of the British police force 

are their interpretations of the events of Cold Bath Fields 1833 - the triumph of the 

police over the mob and the establishment of consent based policing (Brogden, 

1982: p175). The Reithian assertion that public consent emerged from this incident 

is highly questionable. The inquest verdict of a police officer who died at Cold Bath 

Fields highlights the levels of public dissatisfaction with British policing. The 

inquest jury returned a verdict of justifiable homicide illustrating that the `mob' 

violence which greeted the police was considered an acceptable response (Scraton, 

1985: p15; and Brogden, 1982: p177). The Institutionalist account of British 

policing perceives consent to have been gained in a series of historical stages. For 

the institutionalists the police came to be widely accepted as one of a number of 

emerging bureaucratic `experts' set the task to tackle social problems associated with 

the urban population explosion (Brogden, 1982: p179). As larger numbers of the 
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working class were incorporated into mainstream capitalist society a more wide- 

scale acceptance of this bureaucratic framework was secured. 

Brogden (1982, p180) contends that both of these accounts have fundamental 

inaccuracies: as they underestimate the extent of physical conflict between the 

police and subordinate groups; they neglect the fact that where this overt conflict 

disappeared it was replaced with a grumbling dissent103; and finally, these accounts 

imply the existence of a single united working class1°4. 

Both the bourgeois and working class shared concerns over the loss of the citizen's 

liberties105. However, these concerns soon gave way to fears over the threats posed 

by the poor. During the 1830s these fears reached hysteria as many believed that 

control of these sections of society had been lost (Storch, 1975: p62). This 

perception arose from the notion that the emergence of the industrial city had 

separated the classes eroding the former, more personal mechanisms of social 

control (Storch, 1975: p62). Consequently, the moral guidance once dealt from the 

ruling classes when in close physical proximity to their subordinates was replaced by 

a surrogate `moral bureaucracy', in which the police were intended to play a part 

(Storch, 1975: p62). The emergence of the `respectable working class', now a 

disciplined section of the labour force, had left the sub-proletariat outside the 

103 Brogden's (1982) study of policing in Liverpool gives a detailed account of street relations from 
the conception of the force in 1836. Brogden (1982, p189) notes that from the beginning of the 
professional police force, the focal point of policing was upon the street economy, which resulted in 
daily confrontations and occasionally in mass anti-police protest. The nature of resistance to policing 
in Liverpool was more sedate in comparison to those uprisings described by Storch (1975) in his 

study of the establishment of professional policing in northern towns. Storch (1975, p71) identifies 

chartist and radical protestations that the introduction of the police was an intrusion into working 
class communities and as a consequence uprisings were the logical strategy of resistance. The 

majority of anti police riots took place between 1839-1844, whilst the 1850s was a period 
characterised by smaller scale incidents involving neighbourhoods as opposed to the widespread 
disturbances witnessed in the previous period (Storch, 1975: p72). 

"u An example of this is the well-documented resentment of the Costermongers caused by the 
interference in their daily lives by police officers. As a result of this interference the Costermongers 
came to consider the 'scoring out of a copper' as a matter of honour (Ignatief, 1979; and Cohen, 1978). 
As Cohen (1978, p124) notes, it was not only the Metropolitan Police force's interference in the 
economic activities of the working class but also in their recreational activities (for example street 
gambling). 
115 The fears about a professional police force cut across class lines. Brogden (1982, p59-60) notes the 
conflict between the Liberal Whigs and the Tories, when the Whig controlled Watch Committee 

attempted to establish the Liverpool force. The Tories viewed the development as an encroachment 
upon the citizen's freedom. Similarly, Storch (1975, p67) uses the example of the unlikely alliance 
between Radicals and Trade Unionists to the Tory anti-incorporators in Manchester in 1838, to 
oppose the proposed police force. For the working class political leaders, the police presence in their 
communities was a political not a protective fore , an extension of state surveillance of working class 
political and recreational activities (Storch, 19'S: p64). 
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primary economy and surplus to society's requirements (Brogden, 1982: p190). 

Thus the respectable working class gained their social mobility at the cost of 

stigmatising the other groups, particularly the vagrants, the street traders, and the 

unemployed youths, outside the primary economy' (Brogden, 1982: p190). A process of 

social exclusion was underway, the inclusion of the emergent industrial proletariat 

into mainstream society, had served to separate the residual groups for special 

attention (Brogden, 1982: p190). As a consequence police strategies were welcomed 

by the bourgeois and respectable working class, which contained the dangerous 

elements of society (Scraton, 1985: pl9)'°6. 

The agreement that pervaded the historical bloc over the policing of society's 

dangerous groups soon ruptured with the emergence of trade unionism in the 

1880s. The respectable working class found policing to be activated against them in 

times of industrial conflict (Brogden, 1982; and Scraton 1985)107. Just as Chartist 

activity had caused concern amongst the dominant order and provided the lower 

classes with a political cause, socialism offered an alternative to the mass of 

discarded casual workers, through the emerging unions (Scraton, 1985: p20). Not 

only were uniformed officers involved in physical interventions in these political 

developments, but the Criminal Investigations Department began to monitor 

political activity. These revolutionary politics provided the police with a new role. 

The Special Irish Branch of the Metropolitan Police force had been formed in 

response to the 1883 Feinian bombings, yet within five years this division was 

reorganised into the Special Branch to infiltrate these wider `anarchist' political 

groups (Bunyan, 1977: p104-105). The creation of the Special Branch was a 

formalisation and extension of previous practices, which had been operated against the 

chartist movement by the Home Office through a network of Lord Lieutenants and 

Magistrates (Bunyan, 1977: p103-104). By the end of the 19th century British 

`6 Protection of the respectable was proposed through a wider institutional approach of the prisons 
and workhouses, to punish, correct, or save (Scraton, 1985: p19). 

107 Brogden (1982, p186-7) provides the example of the Liverpool City police officers brutal 

treatment of workers during the National Transport Strike of 1911. This incident typified the 
delicate hegemony which existed between the working class and the dominant order, `if there existed 
consent to the police institutions, it was a tentative approval and subject to precipitate withdrawal' 
(Brogden, 1982: p189). 
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policing had developed a fully political function (Scraton, 1985: p2l), which has 

been a feature of policing ever since108. 

6.3.2 The Development of an Autonomous Regionalised Police Force 

From the introduction of the British police force, its localised forces sought to 

avoid the control of local structures of accountability. Brogden's example of the 

relationship between the Liverpool City force and its Watch Committee illustrates 

some of the driving forces behind police autonomy. Brogden notes the Chief 

Officer of this force had by the beginning of the 20th century largely gained 

autonomy from the local Watch Committee. This was achieved through a mixture 

of strategies: the dominance of `expert' professional knowledge exercised over 

democratically elected politicians; the use of legal discretion to avoid the demands 

of Watch Committee policy; and the exploitation of `beat' level resistance to the 

policies of the Watch Committee (Brogden 1982: p60). Once these conventions had 

been established in the formative years of the Liverpool City Force the Watch 

Committee had no need to interfere (Brogden, 1982). The police force had been set 

their task of `control', they would evolve to be considered `experts' in the 

management of `problem groups', thus reinforcing their autonomy. 

In this vacuum of local accountability, police forces have become increasingly 

centralised, through their relationship to the Home Office. Arguably it is this 

relationship to central government that has given these forces their relative 

autonomy. The alignment of provincial Chief Officers to the Home Office was 

facilitated by the advent of Home Office Policy Circulars in the 1920s and, 

subsequently, this informal relationship was consolidated through formalised 

statutory mechanisms (Bunyan, 1977; Lustgarten 1986). 

The 1960s proved to be a watershed in the drift towards centralisation and provides 

tangible proof of the demise of the local control of the British police force. The 

Royal Commission on the Police (1962) was prompted by the handling of CND 

demonstrations, the beating of arrested strikers at the Roberts Arundel strike and 

other cases of police malpractice (Scraton, 1985: p52). Rather, ironically the 

M Police intervention in political conflict can be witnessed throughout the history of British 

policing, for example in Northern Ireland (Hillyard, 1987), political movements -Greenham Common 
protests, and industnal action - the : liners Strike of the 1980s (Coulter, Miller, and Walker, 1984). 
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recommendations of the commission served to further weaken the local 

accountability of the British police. These recommendations must be 

contextualised in the post-war prelude to the commission's report which had 

involved a series of conflicts between local Watch Committees and Chief 

Constables (Kettle and Hodges, 1982; Lustgarten, 1986). As a result of these 

conflicts, the commission recommended a shift in the tri-partite system (the 

relationship between the police and their local and central government paymasters). 

The commission retrenched the principal of the tri-partite system by giving the 

Chief Constable an independence from the conventional processes of democratic control and 

influence' (cited in Mclaughlin, 1990: p5)109. This led to the end of the Watch 

Committees, which had consisted solely of local political representatives. The 

replacement Police Committees would now be constituted by: two-thirds local 

political representatives and one-third magistrates110. The Royal Commission was 

guided by the arguments of groups such as the Magistrates Association that 

magistrates could operate as a counter balance to the increasingly politicised Watch 

Committees. Furthermore, magistrates offered a close knowledge of policing and 

the problems that confronted the service (Mclaughlin, 1994: p6). 

The Police Act 1964 significantly adopted the commission's proposed shift in the 

tri-partite ethos111. The Act gave the new Police Committees the responsibility to 

secure `an adequate and efficient' police force (Mclaughlin, 1994: p6). Under the act, 

the few powers that the Police Committees were given could only be exercised 

subject to the approval of the Home Secretary112. Accordingly, the shift toward 

centralisation was further cemented, as the powers given to the new bodies were 

statutory as opposed to being delegated through local government. Consequently, 

109 This was a significant shift from the position which the Royal Commission on Police Powers and 
Procedure 1929, which espoused the view that a Chief Constable is responsible to his Watch 
Committee that is a unit of Local Government (Scraton, 1985: p53). 

10 The shire equivalent of the Watch Committees, the standing joint committees, already were 
composed of half magistrates. At present outside of London there exist two forms of police 

authority. 

"I Section 5(1) declares that each force shall be under the `direction and control' of the chief 
constable. 

112 The Police Committees were given the duty to call for reports upon policing in their communities. 
Yet this request could be referred to the Home Secretary if the Chief Constable felt this to be against 
the public interest or outside the domain of the committee. This seriously limited the capabilities of 
the committees to gain access to information about policing in their areas (Mclaughlin, 1994). 
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the Police Committee became the only council committee which was not 

accountable to its respective council. However, the 1969 consolidation of 117 

forces into 47 meant the local Police Committees were reorganised into Police 

Authorities to represent the new larger forces. Thus the growth in individual forces 

was inversely proportionate to the strength of the local Police Authority. The Police 

Authorities, due to their very constitution, were rendered ineffectual, as Margaret 

Simey (the leader of the Merseyside Police Authority) notes, the authorities `operated 

with the break permanently on' and their work was now devoid of political content' 

(Scraton, 1985: p56) 113. 

The evolution of police autonomy can be related to the growth in authoritarian 

policing (Gilroy and Sim, 1987). The growth of the authoritarian state and, 

subsequently policing, must be located in the wider historical context referred to in 

section 5.3. This section noted the restructuring capital underwent during the last 

thirty years and the emergence of the New Right ideological project which has 

undermined many aspects of the welfare state. Thus the authoritarian state emerged 

in response to the `permissive' counter culture of the 1960s to reassert the founding 

principles of capitalism (Hall et al, 1978). The emergence of the authoritarian state 

must be located in the demise of the post-war consensus and in particular the 

efforts of the Heath Government to reconcile the conflicting demands of the 

historical bloc (Hall et al, 1978)114. However, it was Margaret Thatcher's rise to 

power in 1979 which confirmed the emergence of the authoritarian state in late 

capitalist society and signified an intensification in `the drift into law and order society' 

(Hall, 1980). As Stuart Hall remarks: 

Make no mistake about it: under this regime, the market is to be Free; the people 
are to be Disciplined. (Hall, 1980: p5) 

113 Several high profile conflicts took place in the early 1980s, notably between Labour Party 

controlled County Councils and their Chief Constables. These conflicts will be illustrated in the later 
discussion of the 1980s uprisings, over the increasing autonomy of the police force to develop 

oppressive strategies of policing and accumulate technologies to perform these strategies. See 
Scraton (1985; 1986; 1987) Mclaughlin (1994) and Kettle (1982) for detailed accounts of these 

conflicts. 

114 Against the permissiveness which had come to symbolise the 1960s, an authoritarian backlash was 
set in motion with the collapse of corporate government, increasing industrial conflict, and the 
growing poliric: tl violence in Northern Ireland (Hall et al, 1978). The election of the Heath 
Government in 1970, on a `law and order' mandate, signalled a shift from a state which had existed 
upon sponsored consent to one which now had to be `consolidated by the exercise of a certain kind 

of force' (Hall et al, 1978: p258). 
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Integral to Hall's (1980: p4) study of Thatcherism was the ideological project of 

'authoritarian populism' which sought to complement Poulantzas's (1978) materialist 

account of the authoritarian state. Thus Hall sought to understand the role this 

ideological project played in legitimating the authoritarian state through the 

construction of `crises', for which society inevitably demands `more Law and Order' 

(Hall, 1980: p3). 

Senior Police Officers became chief contributors to this ideological project, as the 

vacuum in the tri-partite system facilitated the growth of politicised Chief 

Constables (Loader, 2001). The rationalisation of the police force had created large 

regional bureaucracies with increasingly powerful men in charge, who all had a huge 

stake in the authoritarian drift. As Hall (1980, p12) noted in the policing of 

Industrial Conflict, the police `are actively involved in formulating official views which are 

publicly hostile to the rights of workers'. The 1979 general election saw the entrance of the 

Police Federation with a `law and order' campaign to make the issue a priority for all 

electoral candidates (Hall, 1980; Scraton 1985). The increased involvement of the 

police in the legislative process was a further demonstration of the breakdown in 

the system of local accountability. Accordingly, the authority of the Home Office 

was accepted by the British police force in exchange for their involvement in the 

policy process (Reiner, 1992). However the emergence of the British police force as 

an ideological force has lead to ambiguities in their own rhetoric. On the one hand 

the police are portrayed as a neutral bureaucracy with `expert knowledge' of social 

control, and on the other they are involved in the construction of the social 

problems that the bureaucracy seeks to manage. 

6.3.3 The Inner City Uprisings and the Question of Accountability 

Gilroy and Sim (1987) note that the drift into a `law and order' society has not been 

a process without hindrance. Rather, the increasing authoritarian nature of the state 

has been met with `struggles and resistance' (Gilroy and Sim, 1987: p80). The uprisings 

of the 1980s are testament to the social conflict which has greeted this `drift'. These 

uprisings signified a protest against the bitter conditions these communities were 

subject to. The uprisings of St Pauls, Brixton, Toxteth, Handsworth, Tottenham, 

and Moss Side took place in communities subjected to poverty, long term 

unemployment, insufficient public services and personal/institutionalised racism 

(Scraton, 1982). The black population, in particular young black men, were viewed 

160 



to be a `problem' to which surveillance and saturation policing provided a rational 

solution (Scraton, 1982: p21)115. In fact, new technologies were employed as an 

immediate response to these events. For example, against a background of 

objections from the Merseyside Police Authority, Merseyside Police used CS gas in 

the Toxteth uprising (the first time in mainland Britain), and Riot Vehicles to 

disperse crowds (Scraton, 1982; BSSRS, 1985). These incidents were evidence of the 

growth of military solutions to `social control' issues, that had been developed by 

the British military in Northern Ireland (BSRSS, 1985)116. As Hall (1980, p14) 

correctly observes, the development of the Special Patrol Group (SPG) to maintain 

public order, and the SPG's swamping of black areas, were achieved under `the 

apparently neutral sign of technical rationalisation and modernisation' Hence under the 

auspices of the neutral arbiter or `expert' on matters of social control, the senior 

officer avoids the demands of democracy in developing the `rational' yet oppressive 

solutions to these problems, such as those used in Brixton in 1981117. 

In the aftermath of the Brixton uprisings a number of contradictory demands arose 

from the historical bloc, which the Thatcher government sought to resolve through 

the Scarman inquiry. Some of these calls involved demands for greater 

accountability of the police to these communities, and accordingly a number of 

1 15 Scraton (1982) demonstrates the construction of the black problem in the context of the Toxteth 

uprising. The then Merseyside Chief Constable Kenneth Oxford had supplied a `revisionist' history 

of the uncontrollable black immigrant. This relied on a `dovetail of genetic characteristics and 
environmentalism' at the expense of the reality of the conditions of racism, exploitation and poor 
housing these people were subject to (Scraton, 1982: p33). 

116 Police use of military solutions to `social control' problems were in full evidence during the 
miners' strike 1984-5. The ability of the regionalised police structure to combine into an `internal 

security' force was driven by the experiences of the British military in Northern Ireland. This 

conversion was based upon a military organisational ethos, which drew on the existence of 
centralised specialist units (SPG, Anti Terrorist), the re-equipment of officers with riot technology, 
and the deployment of information technology linking local surveillance networks to the national 
system (BSRSS, 1985). 

117 The Brixton uprising took place in conditions where 55% of black youths under the age of 
nineteen were amongst the regular unemployed, 12,000 homes were designated unfit and a further 
8,250 lacked one or more basic amenity (Kettle and Hodges, 1982: p101). The now infamous 
Swamp 81 operation, a policy manifestation of an institutionally racist police force, sparked the 
events of 10th April 1981. Swamp 81 demonstrated the failure in the tri-partite system of 
accountability, as Lambeth Council had no knowledge of the planned deployment of the Special 
Patrol Group in the saturation of Brixton. The operation was directed at a perceived increase in 
burglary and robbery. From the operation's conception it was inculcated in a racist ideology, its title 
resonated with Margaret Thatcher's 1979 pre-election law and order claim that `white communities 
feared sa amprn, g bt" blacks' (Kettle and Hodges, 1982: p104). Even in its own terms the operation was 
a failure, of the 

o)43 
people stopped and searched in the operation, of which over half were black, 

only 75 individuals were charged and few of these were charges for burglary and robbery (Kettle and 
Hodges, 1982: p104). 
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structural changes occurred in the frameworks of police accountability. However 

these concessions were gained alongside a number of measures that sought to 

intensify the mechanisms of control, in order to satisfy the demands of those who 

believed the police should be given greater powers to manage these `dangerous' 

groups. Thus the Conservative government sought to resolve the ambiguities that 

exist in achieving a `democratically acceptable' form of population management. 

The Police Complaints Authority arose from this attempt to find a `democratically 

acceptable' form of population management. 

In the case of Brixton, Lord Scarman led an inquiry into the events of April 10t'- 

12th, 1981. The Scarman report was noted for its wholehearted rejection of the 

notion of `institutionalised racism'. Scarman located the troubles in the social 

problems of the community, whilst acknowledging that racism existed in the `lapses' 

of the junior ranks. What was absent from Scarman's analysis was the reality of a 

bureaucratic ideology of oppression and harassment of pre-specified `problem 

groups'118. These ideological images, which present these groups as `deviant', 

`underclass', and `rootless', have been institutionalised into the material operations 

and practice of the British police force (Scraton, 1985). So when Scarman rejected 

the notion that `racism might be an ideology which permeated all levels of police direction and 

operations', as a `mischievous extreme rhetoric', he denied the reality of British policing 

(Scraton, 1985: p95). 

In spite of the crisis in police accountability the uprising represented, the 

conservative tenor of Scarman's analysis restricted his recommendations to placing 

a `gloss' onto the tri-partite regime. As Mclaughlin (1994, p15) observes, Scarman 

was unable to appease the `demands for the democratisation of policing because this would 

compromise the sacred principle of operational independence' Consequently Scarman 

recommended the creation of Police Community Consultation Committees, 

through which the police, elected representatives and community leaders would 

engage in `constructive' dialogue. Although this reform sought to acknowledge the 

need for community involvement in policing it did not give these Community 

Committees the power to guide the policing needs of their communities (Scraton, 

1985). 
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Scarman's concern over police accountability was not solely restricted to the tri- 

partite system. The uprisings had weakened police credibility and, consequently, the 

complaints system designed to legitimise policing. The guiding principle of this 

system was established in the Police Act 1964, which enshrined the right of the 

police to investigate themselves, the only independent element in this system being 

the presence of the DPP to decide upon criminal proceedings. It was not long 

before this system was under attack, as the 1970s brought discontent over a number 

of cases of police brutality (Kettle and Hodges, 1982). The Police Act 1976 

introduced an independent element into this process through the Police Complaints 

Board. The Police Complaints Board had the power to review the Deputy Chief 

Constable's decision if no disciplinary action resulted from a complaint. Yet serious 

reservations had been voiced about this system not least by the members of the 

Police Complaints Board itself. Kettle (1982, p224) notes that `on the face of things the 

Police Complaints Board had become a rubber stamp for police actions : This was evidenced in 

the fact that 40-50% of the total complaints were withdrawn from the process and 

of the remaining complaints only 1% was successful (Kettle and Hodges, 1982: 

p224). 

Political pressure was growing to reform this system, two Home Office working 

parties considered the possibilities of change and the Labour Party pledged to 

reorganise this system if they gained office. This pressure was compounded, firstly 

by the knowledge that Scarman was considering changes to the system, and, 

secondly a leaked Home Office report which claimed investigations into complaints 

were unduly concerned with discrediting the complainant (Kettle and Hodges, 1982; 

Uglow 1995). Further pressure for change was brought to bear on the police force 

when three chief constables challenged the stance taken by the Association of Chief 

Police Officers (ACPO) against Scarman's proposed recommendations. One of 

these chief constables, James Anderton, broke this stance because of his concern 

that `a futuregovernment may set up a system with no police involvement' (Kettle and Hodges, 

1982: p227). The Police Federation soon announced its support for an independent 

complaints procedure upon the proviso that the rights of officers were guaranteed 

during investigations. Scarman recognised `practical difficulties' with an 

1 18 Note ethnographic studies which have detailed the police `canteen cultures' which have 

constructed of the identities of marginalized communities as ̀ slag' (Smith and Gray, 1983; Holdaway, 
1983). 
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independent complaints system: such as the powers and responsibilities to be held 

by such a body, the financial cost, and its relationship with Chief Officers (Scarman, 

1981: p183). To avoid these difficulties Scarman suggested the appointment of an 

external officer to investigate serious matters and an independent lay supervisor to 

lead the investigative team (Scarman, 1981: pl84-5). 

The Police and Criminal Evidence Act (PACE) 1984 incorporated Scarman's 

pragmatic compromise and the Police Complaints Authority (PCA) was created. In 

serious cases, the PCA were given the power to supervise investigations and to 

appoint an external investigating police officer to conduct them. In less serious 

complaints, Scarman's suggestion of a conciliatory process was also introduced 

through PACE. The compromise from which the PCA resulted should be 

attributed to the workings of hegemonic struggle rather than a victory in the battle 

to democratise the policing of communities. Alongside Conservative ministers, a 

significant part of the police force had come to realise that the reputation of the 

complaints process was threatening the image of policing. Kettle (1982, p229) 

accurately describes this shift in opinion: `their prime concerns, and their reasons for 

changing their views, are public relations. ' The PCA was created with the purpose of 

legitimating a system of policing which had been seriously questioned by the events 

in the inner cities. 

The 1990s did not present a period of change in the structure of accountability of 

the British police force. During this period there have been nuances in the 

ideological projects of different governments which have altered the minutiae of 

police accountability' 19. Rather like the 1980s, there was further consolidation in 

the structure, which gives the British police force its relative autonomy. This was in 

spite of another inquiry (the Macpherson report) that would represent another 

119 From the late 1980s, successive Tory governments sought to privatise parts of the criminal justice 

system. The Police and Magistrates Act 1994 (PMCA), driven by the managerialist ethos, bought 

changes to the local dimension of the tri-partite structure. Police authorities in provincial areas, where 
a force is based on a county or counties, were now to be composed of seventeen members: nine 
council members, three local magistrates, and five independent members appointed by the Home 
Secretary. Political accountability of these authorities to their county council(s) was further diluted 
by the Act, which made them a `body corporate' with few responsibilities to the full council and 
greater financial powers. Whilst the authorities had new powers to contract for goods and services 
and the responsibility to produce policing objectives, they were to have no greater say in the 
operational matters of its force. The PMCA was a further piece of legislation to reinforce the 
growing centralisation of the police. 
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`cathartic' moment in British policing. Consequently, the acceleration in the 

authoritarian state project under the successive Thatcher Governments was 

maintained by the subsequent Major Government, and «-as continued into the 

millennium by New Labour. 

Sim (2000) notes the Conservative legacy which has shaped New Labour's `law and 

order' strategies. This legacy was characterised by: the intensification of 'coercive, 

militarised, and authoritarian intervention' into the activities of problem groups; an `anti- 

statist' strategy which inflicted penal retribution on the powerless and deregulated 

the activities of the powerful; a strategy of `re. rponsibilisation' which mobilised 

`community' into a crime prevention tool; and the privatisation of the criminal justice 

system (Sim, 2000: pp169-172). 

One of the features of New Labour's adoption of the Conservative's authoritarian 

ideology, has been its acceptance of `the state's ̀ talk. ' concerning the dangers its servantsfire 

in the coizstanzt s/ru gle to uphold law and maintain order' (Sun, 2000: p18 3). This has been 

evidenced in New Labour's acceptance of the police force's continued drive to `tool 

up' against the dangers that their job presents. Earlier in this section the relationship 

between police autonomy and authoritarianism was noted; the 1990s and the 

beginning of the new millennium have done little to challenge police autonomy and 

their increasing capacity to equip themselves with non-lethal/lethal weapons. 

Accompanying this drive is a legitimating discourse that details the threat 

`dangerous groups' pose and the need for the police to be equipped sufficiently to 

`manage' these groups. The ineffectual tri-partite system of accountability has left 

the police free to arm themselves with little resistance. 

The increasing number of Armed Response Vehicles (ARV) being deployed by 

police forces illustrates this point. For example, the Metropolitan Police force 

doubled the deployment of ARVs in the period 1996-1999 from 790 to 1,812 

(Guardian, 5/8/01). The rise in the use of firearms has been accompanied by the 

deployment in 1996 of CS spray to beat officers nation-wide. Thus, the first 

deployment of CS gas by the British police force in the Toxteth uprisings was 

considered a `fitting extreme circumstance'. However, what was once considered 
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controversial has been `normalised' into the everyday equipment of the British 

police force, in spite of continued fears over its safety120. 

However, this drive to equip the police has been tempered by concerns of the state 

to be seen to wield force responsibly. If legitimate force is to be seen as gratuitous 

these incidents can be damaging to the `consensual' basis of state force. The state 

may impose upon those who manage dangerous groups a task to discover a 

technological solution in order to maintain the legitimacy of state force (BSSRS, 

1985; Wright, 2001). This has been witnessed in the debate which followed the fatal 

shootings of Andrew Kernan and Derek Bennett, which has led to Home Secretary 

David Blunkett's consideration of equipping the police with taser guns (which 

administer an electric shock that causes temporary paralysis) (Observer, 

15/7/01)121. In May 2002, the Home Office announced that ACPO would run a 

pilot scheme in five police forces to test the `non-lethal' taser gun. 

The previous chapter noted New Labour's efforts to reconfigure the current 

hegemony by distancing itself from the New Right ideology of the Conservatives. 

Consequently, New Labour has `sought and acquired an accommodation and settlement 

within the existing balance of forces' (Sim, 2000: p181). Sim (2000) observes that the 

positional differences between the two parties have provided an opportunity for 

critical interventions. The Macpherson report is illustrative of this point. New 

Labour sought through its human rights discourse to grant the family of Stephen 

Lawrence an inquiry into his racist murder, which had been denied by the previous 

Conservative Government. This should be considered a positive move in so far as 

the report by labelling the British police force as institutionally racist 'raised the 

standard of racial debate in this country' (Younge, 1999, p330). 

However, Macpherson's conception of racism was not without its problems. 

Macpherson identified `institutional racism as: 

The collective failure of an organisation to provide an appropriate and professional 
service to people because of their colour, culture, or ethnic origin. It can be seen or 

120 These fears have long been in existence, for example the former 'Metropolitan police instructor 
Peter Hodgkinson lost between 40-50'o of his corneas after he volunteered to be sprayed during 
trials (Wright, 2001). 

121 As Wright (2001, p10) notes, the term `non-lethal' is dangerously misleading', this is certainly true 
of the taser gun, which government researchers have found when combined with CS Spray possesses 
i serious risk that a person could catch fire (Observer, 9/12/01). 
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detected in processes, attitudes and behaviour which amount to discrimination 

through unwitting prejudice, ignorance, thoughtlessness and racist stereotyping 
which disadvantage minority ethnic people. (Macpherson, 1999: para 6.34) 

Macpherson envisaged institutional racism as a collective failure of a body to meet 

the needs of a group due to their identity, yet reduced this to a series of aberrations 

on behalf of that organisation. Scraton's critique of Scarman can similarly be applied 

to Macpherson due to his failure to identify an organisation that is inculcated in a 

racist ideology and a series of racist images of black criminality, which punctuate 

both policy and practice. Furthermore, this was compounded by the failure to cite 

institutional racism within the context of state racism (Bourne, 2001). These failures 

became manifested in Macpherson's conclusion that the policies of the 

Metropolitan police force are not racist, but rather the manner in which they are 

implemented. Macpherson's reasoning fails, because it does not acknowledge the 

role senior police officer's have played in constructing the black community as a 

`suspect' population. Moreover it led Macpherson to conclude that stop and search 

is a fundamental crime control tool in need of tighter legal regulation. This denies 

the reality of the practice as a specific method of control - with little efficacy in 

detecting crime - which has been systematically deployed by the British police force 

to `manage' suspect communities (Bridges, 1999 and 2001; and Lea 2000) 122. 

Amongst a number of recommendations123 Macpherson argued that serious 

complaints against the police should be independently investigated in the interests 

of public confidence. A Klynveld, Peat, Marwick and Goerdeler (KPMG) report 

(2000) and Liberty report (2000) later and New Labour proposed an Independent 

Police Complaints Commission (IPCC) to be included in the Police Reform Bill. In 

spite of Jack Straw's commitment post-Macpherson to partnership and involvement' 

(Home Office, 1999a), both KPMG and Liberty refused to meet the families of the 

bereaved who had experience of the complaints system (Inquest, 2001). 

Furthermore, Inquest argued in these reforms that the `untested and deeply conservative 

122 Bridges (2001, p65) illustrates the ineffectiveness of stop and search in crime control with the 
figure that only 11 % of searches result in an arrest. 

12-' Mlacpherson's recommendations, which were accepted by Straw, and of particular relevance to 
this section were: the promotion of greater racial diversity in Police Authorities, the advance 
disclosure at inquests in deaths in custody, and the extension of legal aid to families in inquests for 
`exceptional cases'. The provision of legal aid to families in deaths in custody inquests may now fall 

under the `exceptional case' rule in the Access to justice Act 1999. 
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fears of the police have won through' (Inquest, 2001)124. The bill proposed an 

Independent Police Complaints Commission (IPCC) to replace the Police 

Complaints Authority to: investigate all serious cases, and have the power to choose 

to investigate cases which cause concern; its own powers of investigation; its own 

body of investigators; and the power to intervene in or supervise police 

investigations. The broad outline of the IPCC was contained in the bill, however 

there were fundamental details that were omitted. As Mary Cunneen of the 

pressure group Liberty notes, the proposed system: 

... fails to establish an investigation system that's genuinely independent of the 
police. In particular, it fails to state clearly which types of case should be 
investigated, it fails to establish the clear limits of the police's involvement in the 
IPCC. It also doesn't grant strong enough powers to the IPCC, notably to disclose 
their findings to complainants. ' (Cunneen, 25/1/02) 

In spite of these concerns, the bill received royal assent in Autumn 2002 and, 

consequently, the PCA will be replaced by the IPCC in April 2004. Seemingly, the 

opportunity to create a meaningful system of police accountability has given way to 

the concerns of `law and order' society. 

6.4 Regulating Deaths in Custody 

The introduction to this chapter demonstrated the rise in the number of deaths in 

police custody since the 1970s. This section will seek to demonstrate that these 

deaths must be located within the wider social relations discussed in the previous 

section. It will be argued that the indifference to these deaths is part of a `trade-off 

at work in the historical bloc. Thus these deaths are accepted for the security 

`provided' by a police force that manages these `dangerous groups'. The following 

section will explore the relationship between this hegemonic position and its effect 

upon those charged with the responsibility to `regulate' these incidents. In order to 

achieve this, the section will draw upon interviews undertaken with Members of the 

Police Complaints Authority and Senior Investigating Police officers125. 

124 The Police Federation welcomed the proposed IPCC and have participated in its development. 
They feel that it counters criticisms voiced in the media and society that the police service is not 
`seen' to be accountable (Police Federation, 2002). 

125 See chapter four for further details upon these interviews. 
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6.4.1 The Reality of Deaths in Police Custody 

As discussed in section 6.2, deaths in custody fall into two categories: restraint and 

care cases. Restraint cases usually raise the greatest amount of controversy, not only 

are they characterised by high degrees of police violence, but the victims are 

disproportionately represented by ethnic minorities. As Ward and Coles (1997: 109) 

note, `since 1990 those who have died as a result of police restraints or physical force (other than 

the use of guns) have been almost exclusively drawn from ethnic minority groups''? 6. The levels 

of violence involved in these cases have brought into question the boundaries of 

reasonable force with in which the police operate. 

Richard O'Brien died as a result of an arrest following a disturbance at a social club 

in South London 1994. A pathologist's report found him to have 30 separate areas 

of injury sustained during the arrest (Ward and Coles, 1997). Brian Douglas died as 

a result of his arrest in Clapham, in 1995. Independent medical experts at Douglas's 

inquest testified that the fatal baton blow Douglas recieved was `the equivalent of him 

falling 11 times his own height on his head' (Guardian, 30/3/01). Shiji Lapite was stopped 

by officers for `acting suspiciously' on the 16th of December 1994. Lapite died as a 

result of the restraint which ensued from his arrest. The pathologist instructed by 

the Metropolitan Police Commissioner found 45 areas of injury on Mr Lapite's 

body which included a kick to the head and a bite mark. The fatal blow was served 

to Mr Lapite whilst in a neck hold, the force of which fractured the thyroid cartilage 

in his voice box and led to his suffocation (Inquest, 1998). In short, these deaths 

are characterised by extreme levels of violence, which serve to undermine the 

`legitimacy' of the force wielded by the British police force. 

These restraint cases raise warranted concerns over British policing, however so do 

deaths resulting from the omission of care which form the majority of the deaths in 

police custody. These cases have manifested themselves in all too familiar scenarios 

of cell suicides, and deaths due to drug or alcohol intoxication. Furthermore these 

deaths are characterised by a startling degree of neglect127. This is illustrated by the 

1221 See table in appendix two for figures which demonstrate the over-representation of ethnic 
minority groups in deaths in police custody. 

127 PACE code of practice (c) 9.3 is clear: a detainee should be visited at least every 30 minutes, 
unless :i health care professional has advised otherwise. During these visits the detainee must be 

roused, have their condition assessed., and where necessary have clinical treatment arranged. Annex 
H, to the code of practice considers rousability to mean: can they be woken?; can they give 
appropriate answers to questions posed?; and can they respond appropriately to commands? 
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comments of a number of PCA members. In the following quote, the case referred 

to the police surgeon had checked the deceased before he had died, `they' refers to 

the police surgeon and custody officer: 

What happened with this case in area c, I know exactly what happened, this guy 
was absolutely revolting, they just took one look through the window and thought 
he's a nasty smelly old drunk and they didn't bother to check him properly. 
Sometimes, it is a give-away because riga mortis has set in before they have found 
them. I remember one guy died on the loo in his cell and his legs were purple. I 

mean he'd been there for hours. They are supposed to be checked every half-hour. 
That is a give away. (PCA Member) 

This guy was kept in really, really dreadful conditions for I think 14 hours or 
something, he was in custody. He was on the floor of the cell and he was covered in 
faeces and vomit... They took him to hospital and he died two weeks later of a 
fractured skull. (PCA Member) 

In the face of the reality of British Policing the question remains: how does an agency 

given the responsibility to overview a system which routinely produces these victims, ultimately 

functions to legitimate them? Arguably at stake in these cases are the core principles of 

policing: the use of legitimate force against `dangerous' individuals, and the right to 

incarcerate individuals exhibiting `anti-social' behaviour. These two principles are 

central to the well being of any `law and order' project. 

The maintenance of these principles was central to the interviewees' attitudes to 

issues which related to specific cases. A variety of strategies seemed to be deployed 

in order to reinforce these principles. The first strategy used in relation to restraint 

cases attempted to draw a distinction between their established expertise on policing 

matters with that of the lay person. This is illustrated by the remarks of a PCA 

member: 

... If you haven't actually seen it, it is very hard to imagine! It could take twelve large 

policemen to hold you down, if you are completely out of your head on something. 
The public don't understand that, you probably wouldn't take someone who was 
being a bit difficult and bung them on the floor and hog tie them and sit on their 
backs. 

Through the use of the pronoun you', the PCA member asserts their role as expert, 

`qualified' and `experienced' to comment on the matters of what constitutes 

reasonable force. This experiential device serves to confer credibility upon the 

claim that in these cases appropriate force is used. The second device used by the 

interviewees served to conscript others into the ethos of the law and order project. 

This was again achieved through the use of pronouns. The following example 

demonstrates the appeal for public consensus over the use of custody for those 

exhibiting anti-social behaviour: 
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It is something Reiman calls `moral street sweeping', someone has got to do it. You 

and I don't like seeing people lying out there in the street and we want someone to 

come along and pick them up and take them away. The fact that might not be the 
best place to take them is besides the point. (PCA Member). 

By appealing to you' and 7' the interviewee seeks to establish a consensus that there 

is little alternative to this situation if the quality of our neighbourhoods are to be 

maintained. In short, the PCA member appeals to the `trade-off we must make 

between our own security and the well being of the `drunk' or `drug addict'. 

6.4.2 Harm Talk: Constructing ̀law and order' Identities 

In section 3.4.2 it was argued that the link drawn between poverty and criminality 

has driven the exclusion of the economically marginalized in capitalist society. 

Hence, the management of excluded populations could not be achieved without the 

institutionalisation of specific images of criminality (Scraton and Chadwick, 1987a). 

As Scraton and Chadwick note: 

The continua related to this process-rough/respectable, dangerous/conforming, 

undeserving/deserving-are employed to construct identities which then justify 
harsh and differential responses in the enforcement and application of the rule of 
law. (Scraton and Chadwick, 1987a: p213) 

The identities highlighted by Scraton and Chadwick can be evidenced in the 

investigation and policy processes which follow from a death in custody. Scraton 

and Chadwick (1987a, b) observed that in the context of inquests that those deaths 

which cannot be officially explained as `normal' or `natural' require specific 

institutional attention. These responses have involved the construction of negative 

personalities through images of `violence' and `inadequacy 

The acceptance of these identities not only allows the regulatory actor to adopt the 

ideology of law and order but also raises questions about their ability to challenge 

the accounts of the officers they are supposed to scrutinise. The accounts of 

officers in restraint cases have sought to mythologise the strength and size of their 

victims, an example already given is the description of the 5' 10" Shiji Lapite by a 

police officer as `the biggest, strongest, most violent black man' he had ever seen (Inquest, 

1998). This is tragically ironic when one considers the magnitude of injuries 

sustained by Lapite (see page 169). The language of the interviewees when 

describing restraint cases was consistent with the identities officers and their 

superiors promote. There were two consistent images of violence, that of the 

naturally physically strong individual and the uncontrollable drug user: 
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Well he was a strong man anyway. One of the officers who gave us a statement said 
that he hit his leg, he said that when he hit it he felt like he had a towel around his 

thigh. It was so hard, he thought it didn't make a dent... That was a police officer 
hitting him very hard and that is no doubt due to the cocaine making people strong, 
he is already a big strong man. (Senior Investigating Officer) (SIO) 

... very often someone who is in that excited delirium state, is hyper strong and 
hyper active and all the rest of it... (PCA Member) 

The speed of this change from somebody who is as strong as an ox taking several 
police officers to hold him, to lying dead on the floor was very, very, rapid. (PCA 
Member) 

The first of the above quotes demonstrates how culpability can be projected upon 

the victim when an `uncontrollable' identity is constructed. The force needed to 

restrain such an individual is raised according to the `superhuman' qualities the 

individual displays. This quote is taken from the description of a restraint case, 

where officers had confronted a suicidal individual with a knife. Neither the PCA 

member nor the SIO mentioned any injuries sustained by the officers involved, yet 

throughout their account of the case the victim's behaviour was described as 

violent. The use of `violent' to describe this behaviour is an inaccuracy with 

powerful consequences, because it erroneously maintains the narrative of the 

`dangerous' individual. This is despite of the fact that the individual in this case 

directed their aggression upon themselves. 

The second quote introduces the issue of excited delirium promoted by the police 

as an explanation in restraint cases. There is a complex interrelationship between 

the identities (already identified) and the `scientific' explanations of police scientists. 

Thus, these `violent' identities form the cornerstone of dominant accounts of these 

cases and they are legitimated by pseudo-scientific theories, such as excited delirium. 

During the 1990s it became apparent that the way in which the police restrained 

suspects could be responsible for their deaths. There have been a number of cases 

in which positional asphyxia or restraint asphyxia has been cited as the cause of 

death - for example, the deaths of Richard O'Brien, Wayne Douglas and Roger 

Sylvester. Positional asphyxia occurs where the suspect is restrained by being 

handcuffed and laid face down for a period of time, which interferes with the 

mechanical process of breathing (Inquest, 2000). 

After the emergence of positional asphyxia, alternative explanations were sought by 

the powerful. In the late 1980s in the United States, law enforcement agencies 

sought to explain these deaths with the condition of excited delirium. The 
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condition involves a highly excited manic state brought about through drug use or 

mental illness, of which an exceptionally high body temperature is a symptom. This 

is a highly controversial and much disputed explanation for restraint deaths within 

the scientific community (Inquest, 2000). Yet it would appear that the PCA has 

sought to provide this as an explanation for deaths in restraint cases. For instance in 

the Roger Sylvester case the PCA commissioned a report from Doctor Stephen 

Karch, an expert on excited delirium and a pathologist employed by United States 

Police Departments (Inquest, 2000)128. This was done without evidence to suggest 

Roger Sylvester's body temperature was high or that he had taken drugs. It is 

unsurprising that excited delirium has been sought by the law and order bureaucracy 

as an explanation of these deaths, as it serves to reinforce the identity of the violent 

detainee as uncontrollably mentally ill or an intoxicated drug user. This has the 

effect of reducing the cause of death to the pathological state of the individual. 

The identities of the victim do not exist on their own, they are developed alongside 

those of the officer. Again common strategies were found in the creation of the 

officer's identity, which compound the identity of the victim. The first results from 

the aforementioned condition of `excited delirium'. The phenomena of individuals 

`keeling' over was explained by a PCA Member as part of this condition: 

But they (the police) are always going to be vulnerable, because they are the agency 
who have to apply restraint for public order purposes or for public safety purposes. 
Very often that restraint is seen as the last element before whatever that person has 
been doing keels over. (PCA Member) 

In light of the aforementioned restraint cases it is difficult to reconcile their details 

with the claim of officers `vulnerability' in these situations. By claiming a vulnerable 

identity for the officer, this removes the reality from the experience of these deaths 

and projects a victim status onto the aggressor in these situations. The removal of 

the officer from the role of perpetrator was achieved in a number of ways, one of 

which is illustrated below: 

I mean often where there are a lot of sad situations, where officers are as far as I can 
see are trying very hard to contain a violent situation or a violent person as best as 
they possibly can. (PCA Member) 

128 See the PCA's (2002) policy document on TolicingAcute Behavioural Disturbance' for their acceptance 
of the notion of excited delirium alongside positional asphyxia as a cause of death in these cases. The 

policy document unquestionably accepts the evidence of Dr Stephen Karch upon excited delirium. 
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The reality of these deaths is again obscured in the content of the member's 

statement, in this instance through the use of the euphemism `trying very hard to 

contain a violent situation or a violent person' This serves to deny the high degrees of 

police violence that have characterised these deaths. Another strategy, which 

reinforces the victim status of the officer, is to remove the true victim from the 

description of the event: 

I did first in a fatal shooting about a year go.. . officers also go through a 
considerable amount of shock and this is an extreme of that, is where an officer has 
fired and killed. (PCA Member) 

Throughout the PCA member's description the victim is removed from the fatal 

shooting event , hence the causal path of the officer shooting the victim is disrupted. 

For instance, when the member describes the officer having ` lyd and killed, the 

subject to whom the act was being done has been removed from the sentence. The 

removal of the deceased from the quote enables the only actor remaining to have 

the status of victim conferred upon them. In this example the officer is constructed 

as the victim of `shock'. 

The `psychological harm' sustained by police officers after violent confrontations 

was a constantly recurring theme amongst those interviewed: 

All those twenty-eight officers have been through the mill and back. I have still got 
their uniforms, we had to buy them new boots they have been through it and they 
are young people fundamentally, they have never experienced it before. If they did 
it again there might be heightened awareness about, `he is a bit glazed around the 
eyes, I bet he has taken cocaine'. (SIO) 

The Senior Investigating Officer's description highlights the factors that compound 

the psychological damage inflicted by the fatal arrest. This is achieved by 

emphasising the symbolic importance of the removal of the officer's uniforms for 

forensic purposes, as if it were an unwarranted mark upon their professional 

integrity. 

The construction of the identities of the victims of omission cases are deeply 

ingrained in moralistic liberal notions of personal adequacy. Those parts of society 

who `we don't like to ree' in the public sphere, `the drunk', `the drug addict', and `the 

mentally-ill' are central to the construction of these identities. The fragility of the 

victim was constant throughout the interviewees' descriptions of these cases: 

People die of natural causes, they die of alcoholic poisoning, the police come along 
and take them out of the gutter and put them in a cell. They would have died there 
if they had been left there. (PCA Member) 
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The identity of the deceased is subsequently constructed around their `self-inflicted' 

death, be it choking on their own vomit through alcohol intoxication, cocaine 

toxicity and so on. This inevitability of this death was often developed through the 

pathology of the individual's condition. In the following example, the inevitability 

of the victim's demise was achieved through the racist pathology attributed to him: 

Basically he was a stereotypical paddy labourer, he worked hard, he built roads, he 

was a road builder, he had been a road builder all his life. He worked hard and 
drunk hard. (SIO) 

Other roles and qualities of the deceased are subjugated to this condition, the 

condition becomes dominant, it is their `lifestyle', which serves to reinforce the 

inevitability of the individual's demise129. As a consequence the investigation into 

these cases becomes focused upon building a narrative, which surrounds this 

lifestyle: 

So we had gone into his background and if you like made sense of ... why was he in 

such a state... we had a man with a large sum of money who had considerably 
upped his (heroin) dose ... Of course the effects of suddenly running out of money 
would have been very, very difficult for him to cope with. It was the coming off the 
drugs which caused him his big problem, in terms of wishing to end his life. (SIO) 

The intertwining of the victim's character to their physiological condition results in 

their dehumanisation. Thus once the individual's identity becomes synonymous 

with their condition they become less deserving of our consideration. This serves 

to legitimate the inadequate medical treatment they receive. This is illustrated in the 

following comment of a PCA member: 

... it may not help when you are trying to examine someone on the floor of the cell 
where the lighting is not very good. Particularly if they are disgusting... This guy 
was absolutely revolting, (FME and Custody Officer) they just took one look 
through the window and thought he's a nasty, smelly old drunk and they didn't 
bother to check him properly. 

Furthermore, inadequate care is legitimated if the individual is deemed 'violent'. 

The decision whether to medicalise or criminalise, for example the `violent drunk', 

is integral to the construction of the identity of the officer. Some of the Senior 

Investigating Officer's interviewed demonstrated empathy for officers caught in the 

medicalisation/criminalisation dilemma: 

'=') This reflects the experience of families in these cases, as Barry Howard (brother of Glenn Howard 

who died as a result of a police restraint 1999) observed, 'whenever there is a death in police custody... it 

would seem that the gslem sets about trying to blame the victim for their own Bemire' (Guardian, 20/3/02). 
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They are worrying times when all they are trying to do is to look after a bloke who 
has actually got himself drunk. As I say ninety-nine times, kick him out the next 
day when he has sobered up with a handshake and a 'please don't come and see us 

again'. It is a difficult area for the service, because it is an area we are forced to deal 

with but I think out of choice we wouldn't want to. (SIO) 

The notion of the 'catch-22' situation which the officer is thrown into because 

someone has 'got himself drunk', serves to reinforce the deceased as a victim of 

their own inadequacy. Furthermore, the officer becomes the real victim of this 

'worrying time'. The harm an officer suffers from the anguish of such an incident 

was detailed by another Senior Investigating Officer: 

... let's be fair if you are a thirty year old police officer, with a wife, two kids, a 
mortgage, and a car on hire purchase. You love being a policeman and your world 
suddenly changes, you are in danger of going to prison. You know in your own 
heart all you have done is your job. 

The above quote attempts to identify with the plight of the officer, through the 

pronoun 'you', projecting `us' into his position. Consequently, the officer is 

constructed in accordance with the dominant morality of capitalism, honestly 

performing `his' job to support `his' patriarchal nuclear family130. 

The PCA has at times unquestionably accepted the `state' talk of the police service - 

which misrepresents the threats presented to the police force. The above paragraphs 

have demonstrated that this talk has inflated the threat posed by certain sections of 

the public to legitimate the violence and neglect the police are implicated in. This 

assertion is illustrated by the following Home Office data which covers the period 

of April 1998 - March 2001. These data gives summary details of deaths in custody, 

from which the offence the deceased was held in custody for may be ascertained131. 

Of the total deaths, 81 of the individuals were arrested for `non-violent' offences, 

which included offences such as criminal damage, shoplifting, and urinating in a 

public place. Only 10 victims were arrested for a `violent' offence - only one was 

130 The identity of the officer being forced to deal with drunks should be contrasted with the reality 

of policing. Benn and Warpole (1986) note the use of drunks for probationers to practice handling, 

searching offenders, and bringing charges. Furthermore policing is rewarded upon piecework, the 

more 'bodies' processed the better, the drunk provides a perfect opportunity to raise these figures. 

"' For the purpose of this chapter which has focused upon cases of restraint and omission of care, 

cases included in the l tome Office data were excluded from the following figures. Excluded from 

these figures are the 19 cases in which the offence is not given; the other 63 cases excluded from 

these figures were Road Traffic Accidents, Shootings, or where the police have been called to the 

scene of a death from natural causes or suicide. The final exclusion, was based on the rationale that 

the police are called to these incidents, yet generally have little scope for intervention. For full table 

see appendix three. 
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arrested for attempted murder. In short, the vast majority of people who die in 

police are arrested for `seemingly' trivial non-violent offences. 

A further aspect of state talk is illustrated by contrasting the reality of deaths in 

police custody to the reality of the dangers faced by on-duty police officers (Sim, 

forthcoming). Between 1994 and 1998, a total of 28 officers died on duty: 4 were 

murdered; 21 died in Road Traffic Accidents; of the remaining 3, one collapsed in 

their office, one died from a heart attack while baton training and another died in a 

helicopter crash132. However, as Sim points out, during the period 1994-1997/8, 

215 people died in police custody. These figures seriously challenge state talk and 

its construction of the dangers posed to modern day policing. 

6.4.3 The Reconstruction of Cu pability 

The adoption of `law and order' ideology and the identities so closely associated to 

it provide the foundations upon which moral indifference to these deaths may be 

produced in regulatory actors. Thus, the regulatory actor is active in the production 

of accounts which seek to deny the reality of this situation and, what is more, to 

involve others in this indifference. 

The uncritical acceptance of `law and order' discourses manifested itself in the 

interviewees in differing ways, in the extreme instance this resulted in the complete 

denial of any boundaries to the use of reasonable force: 

Then there are the ones who you may say have been murdered by the police but 
touchwood that really doesn't really happen. (PCA Member) 

This statement is extremely problematic when one considers the force used which 

inflicted the injuries that caused the deaths of Lapite, O'Brien, Douglas, Gardner 

and Sylvester, to name but a few. If one follows this extreme rationale then the 

boundaries of reasonable force are unlimited in the eyes of those who investigate 

these cases. However there were more sophisticated strategies identifiable in the 

interviews designed to maintain the `law and order' hegemony in the face of these 

cases of extreme police brutality. 

The violence evidenced in these cases has placed into serious doubt the legitimacy 

132 See appendix four for the figures in full. 
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of the force used by the British Police. In order to maintain the consent under 

which this arrangement exists the arbitrary use of violence by state officials must be 

avoided. The cases described above represent such a challenge to this position. 

One of the characteristics which mark `legitimate' violence is the presence of norms 

which guide its delivery. Norms are important for the police to demonstrate their 

`technical' and `legitimate' use of violence. Hence, the deployment of norms allows 

the bureaucracy to portray the use of force as `rational' and appropriate to a 

situation. For instance, the interviewees referred to the training officers receive to 

deploy a `continuum' of force in violent situations. This continuum moves `rationally' 

from the use of hands, to the baton, to CS spray to restrain a suspect. This is 

supposed to represent a graduated' approach to `controlling violence' Some of the 

interviewees identified an additional purpose of these norms: 

So I think the training is there and they are trained also to think through, if not at 
the time, because you just haven't got enough time for the thought processes to take 
place. But after the event when they are writing up their notes to explain why they 
did what they did. (PCA Member) 

On this basis norms are recognised as being used to construct a narrative of 
133 reasonable force, a process of post-rationalisation, 134. 

Immediately a tension arises between the validity of norms and the reality of these 

cases. The very suggestion that these norms were in evidence in the restraints of 
Douglas and others is highly questionable, because if they were their very purpose 

would be discredited by these deaths. These extremes of violence cannot be 

explained rationally by institutional norms that serve to structure officers accounts 

of these events. Some of the interviewees attempted to explain this tension. The 

following quotes are extracted from the discussion of a case in which three times 

the legitimate level of CS spray was discharged in the restraint of the victim. The 

"; \C1hilst conducting these interviews, I entered into an 'off the record' conversation with a police 
officer who recounted his beat experiences to me. He informed me of this process of post- 
rationalisation, that whilst officers are instructed to strike suspects with batons to 'soft areas' such as 
the arms or legs, a regular practice when faced with 'tricky' situations, he and other colleagues would 
strike the suspect in areas such as the head, yet later explain the injuries as being accidental, that the 
suspect had moved and the intended target was missed. This is tragically poignant when the officer 
in the Brian Douglas case used a similar explanation to account for his fatal blow to Douglas, the 
baton slid up from Douglas's shoulder to fracture his skull. 

134 Appendix five contains a `lse of Fore' Monitoring Fomi'which officers are required to complete after 
using force, in most forces. This is a further demonstration of the institutionalisation of the post 
rationalisation of police force. 
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SIO in the following quotes is addressing the issue of the adequacy of the medical 

care victim received: 

The question about was reasonable force used, well they didn't hit him on the head 

with an asp, there is a continuum, they should talk to them and say 'drop the knife' 

and he didn't ... You then use your CS spray to avoid hitting someone, three 
individual officers felt the need to use their CS spray. Then again you could say that 
in itself is an indication of a continuing trend. 

So is he better off in a cell with a doctor or do you say 'okay we will just get him into 
this car', where he is again sitting over and cramped confined he is still smelling the 
CS spray, even if you open the windows. Now what if he has a medical emergency 
en route, you know it is very difficult, I don't know what the answer is, but they are 
judgement calls aren't they? I think that as long as people are doing what they 
think is right, can they be condemned for it? 

They phoned the hospital and sought medical advice, because of his aggressive 
nature and took him to the police station, called a medic.. . So to some extent things 
are going right albeit they didn't turn out right for the victim (name removed). 

The first quote demonstrates that even with the existence of ACPO guidelines 

which stipulate that no more than one canister should be used upon an individual, 

the contravention of this norm was rationalised as 'an indication of a continuing tre nd'. 
The excess levels of CS spray used to restrain the victim were further compounded 
by the victim's delayed hospitalisation - again contrary to ACPO guidance. These 

contraventions were reduced to a matter of subjective interpretation of these norms 

on behalf of the officers. Furthermore, it would seem that the norms intended to 

reduce the dangers presented by the use of CS spray may be circumvented by an 

officer's judgement call'. The final quote raises serious questions about the purpose 

of norms; if the SIO was satisfied that 'things are going right' when an individual loses 

their life. It suggests norms in this case are designed more for absolving the police 

of issues of culpability than ensuring the needs of an individual. Moreover, the 

individual's needs are superseded by the requirements of `law and order' and 

society's desire to control the 'aggressive' individual. 

In cases of omission the interviewees wholeheartedly adopted the dilemma of 

medicalisation for an officer. A common scenario was described: 

I mean my own attitude was that as a custody sergeant I would have refused to 
accept them. Unfortunately, the practical experience of the police is that hospitals 

won't take them, we get lumbered with them. (SIO) 

(In the follow ng quote the deceased had been left on a cell floor for 14 hours with a 
fractured skull and was discovered in their own faeces and vomit) 

In that case there wasn't a lot of things you could do against the officers because 
they had done exactly what the FME (doctor) had told them. (PGA Member) 
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You know nobody wants to see anybody get hurt but at the moment the only 
decision they have got is hospital or police stations. Now the police station option, 
because there was an issue, did you think he was medically ill. Under s136 of the 
Mental Health Act you take him to a place of safety, which can be hospital. Well 

police officers again said in this case, 'in all my experience of the MHA, I have 

never taken them to a hospital never, because PACE says you can, a police station is 

a place of safety. So you can take them to a place of safety, especially if they are 
violent and you detain them safely and you get an approved social worker and a 
medical doctor to look at them immediately. (SIO) 

The interviewees articulated a well established tension which exists in the care of 

these detainees, particularly in the case of a 'violent', `drunk', `mentally ill individual', 

or `drug user', who as an object, escapes the attention of both bureaucratic spheres' 

gaze. As a consequence the moral responsibility for this individual is reduced for 

the actors in these spheres alongside the regulator. In the second quote, the 

relationship between the two spheres is highlighted in the indifference of the 

officer's to the plight of the detainee once the doctor had advised them. This 

demonstrates the deferral of the sphere of crirninalisation to that of the medical 

expert, which served in this instance to legitimate the officer's moral responsibility 

to the care of the deceased. 

The final quote, as observed in the restraint cases, demonstrates an ambivalence 

toward norms which govern the care of detainees. The police officers in this 

incident remarked that they always took `mentally ill' detainees to the police station. 

The officer's strict interpretation of section 135 of the Mental Health Act (MHA) 

1983 runs contrary to the advice given by the Department of Health (DOH). The 

section defines a place of safety, amongst other locations, to be a police station. 

However, in a memorandum upon the Act the DOH remarked, `only in exceptional 

circumstances should a police station be used as a place of safety' and if it is used the patient 

`should remain therefor no longer than a few hours' (cited in Lidstone and Palmer, 1996: 

p493). 

Paradoxically, the bureaucracy's norms may be infringed if they conflict with its `law 

and order' objectives: 

'Rousing', I think means waking up. It is something which is habitually not done 

and for very good reasons in a police station, if you have got a drunk who is violent 
and you wake him up every twenty minutes you give yourself problems. (SIO) 

In other words, the police station, the unit of detention and control central to the 

bureaucracy, would be jeopardised if `violent' prisoners were roused in accordance 
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with the codes of practicet35. However, this concern as these tragic cases 

demonstrate often foregoes these individuals' human needs. 

The rhetoric of the PCA is strong, people who need medical attention should not 

be kept in police custody referring to such deaths as `needless' (PCA, 1999). During 

interview, a member reiterated this position: 

... the impact of the PCA has been quite significant in getting the message across 
over to the service, but also to the public that in fact these are avoidable deaths. 

Yet the reality of this position is quite different, these deaths continue to occur and 

are driven by increasingly sophisticated discourses which seek to legitimate these 

incidents in spite of this rhetoric. The first strategy mobilised in this struggle is the 

deployment of the discourse of risk. This was identifiable throughout most of the 

discussions of care cases: 

You know we deal with fragile members of society, that are at risk and very often 
they are at risk because of things they do to themselves ... (SIO) 

... you know we don't particularly want them in our cells, because they are a risk to 
us. They are very often aggressive, if they are not drunk and incapable and just 
drunk they are very often aggressive and abusive. (SIO) 

I think there is always an element of risk. You may think it worth looking at in your 
research people placed in cells who were arrested, are in I would suggest an already 
high stress level, when they are arrested, whatever. So, I just wonder proportionally, 
how that increases your chances of dying at that particular time.. . Having said that, 
if we are going to continue to arrest people and unpalatable though it is, I don't see 
any alternative. (SIO) 

'R. isk', is constructed in a very particular way, this is no random phenomenon, it is 

located in the identities of the victims in these cases. Firstly, the victim is placed at 

risk by their own actions, more specifically by their own inadequacy. This in turn 

presents a risk to the police, on a personal basis from the 'aggressive' drunk, but 

institutionally from the external criticism after society has demanded the removal of 

these people. The final quote demonstrates that risk has a 'pseudo' scientific 

function, and is an expression of a rational bureaucracy deploying a `scientific' logic 

to understand these events. Thus, common to the interviewee's discussions of risk 

and culpability was the removal of the ability of officers to intervene in the demise 

of the detainee. This was achieved in a number of ways: 

... very often they end up in our cells and every now and again one of them will peg 
it! 

135 See page 169 for a description of PACE Code of Practice C and the treatment of detainees. 
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You know we don't have them that often. I mean we have had two technical ones in 

this force... (The above quotes are attributed to one SIO). 

The above quotes seek to both reduce the culpability of the police in these cases 

and their reality. From the first quote the police involvement in the chain of events 

is removed, by extracting the police as the subject from the sentence, instead the 

drunk has ended up in the cells. The second quote deploys the euphemism of 

'technical' deaths, to downplay the involvement of police officers in the death, and 

reducing them to being defined as a death in custody on a technicality. 

The denial of the reality and notions of culpability, are part of a naturalisation of 

these deaths, a process which has inevitable consequences for the possibility of 

change. The acceptance of these deaths as a 'natural' phenomenon is firmly 

associated with the 'order' which society desires: 

There is a responsibility and yes they should be looking at it in different ways. It is 
difficult, and it is not easy to blame them for keeping these people in because you 
and I want them to do that. (PCA Member) 

The consensus to which the PCA member refers, you and I want them to do that', 

affirms these deaths as a legitimate 'by-product' in the law and order society, a 

logical connection which excludes alternatives. It is on this basis that the 

recommendations for change are formed. The report of the SIO has come to form 

an inter-textual tool, a device which demonstrates the rationality of the bureaucracy: 

... I think it is one of the other advantages of doing these investigations. The first 
thing that I did was I came back and gave a report to our custody staff, 'have a look 
through that and see how many of them would apply to you'. We changed some of 
our procedures in our own force. (SIO) 

It should be virtually impossible for you to find a ligature point anywhere in a cell 
these days they are all designed so they don't have ports, they don't have bars or 
they can tie anything around. (PCA Member) 

The bureaucracy of law and order responds to deaths which raise questions about 

this system, by seeking to minimise these deaths. The second quote demonstrates 

how often these deaths are constructed as technological problems to which rational 

reasoning and technology must be applied. Thus, the rational bureaucracy which 

deploys these techniques to `identifiable' risks reduces the possibility that culpability 

will be attached by the criminal or civil justice spheres. 

6.4.4 Responsibility for Hann Production 

The PC: \ were created as a body to govern over the system of police complaints 

and to supervise the investigations of serious matters. Within the limited role that 
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the PCA has, there is a certain degree of autonomy to influence the outcome of 

cases and to make policy recommendations, yet they have failed to challenge many 

aspects of oppressive policing of vulnerable communities. For instance, in spite of 

the presence of the PCA in investigations of the highly controversial restraint cases, 

no police officer has ever been successfully prosecuted for manslaughter. This fact 

is difficult to reconcile with the independent element in the investigation of deaths 

in police custody. This section seeks to identify some of the factors which inhibit 

actors within these bureaucratic spaces from challenging a system which regularly 
denies individuals their human needs. A primary reason that has already been 

suggested for this phenomenon is the acceptance of the values and identities of law 

and order society contained in the police accounts of specific cases. This section 

now focuses upon the actors' perception of their role and the function of the 

bureaucracy. 

The agents within the PCA perceived the role of their body and, subsequently, their 

own role in a restricted sense. The PCA appear to envisage their role firmly 

attached to the existing system of policing: 

I think in the sense that I think that it is not particularly my role that is truth 
finder.. .1 would hope that my role in, especially in the serious cases, is if you like to 
ensure in the most serious cases that is something which happens, that we are not 
going to be passed by a weak investigation. (PCA Member) 

One is essentially to bring credibility to the complaints process by reaching fairly 
sensible decisions in relation to police complaints ... (PCA Member) 

When PCA members talked of bringing 'credibility' to the complaints procedure, 

this was described in a rather restricted sense The language used sought to present 

a process which was constructive: 

We need to add value to whatever investigation is being carried out and we will do 
that by being very much hands on... (PCA Member) 

Certainly, it is the public perception that we were a valuable part of the process. 
(PCA Member) 

What is excluded from the language of PCA members is the possibility that their 

role should be to challenge aspects of policing. Consequently, this passive 

`supervisory' function has been reflected in the aims of their investigation. 

The aim of the investigation primarily is objectivity, which appears to be 

synonymous, in the minds of the PCA, with neutrality: 

Objectivity, it requires the investigative team to have their minds wide open to the 
possibilities ... 

Failing to spot things, which perhaps that process of rationalisation 
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and justification have begun to exclude, because they are seeking to exclude, 
because they are seeking an explanation too soon. Therefore objectivity involves 
the PCA putting the break on an early rush to judgement or conclusions, insuring 
lines of enquiry are as wide as possible. Ensuring there is a meticulous, 
forensification of a crime scene and the deployment of the resources in house to 
house enquiries. (PCA Member) 

Again, absent from this conceptualisation of objectivity is the notion that the PCA 

should challenge police narratives /practices in these cases. Objectivity, in the above 

quote is associated with the fulfilment of a `checklist' of investigative procedures, 

which serve to demonstrate the neutrality of the process itself. The application of 

the `checklist' to all cases implies a uniformity to a process which the bureaucracy 

believe signifies objectivity. In a society devoid of the inequalities of capital, gender 

and race, such a process would be deemed just. However, the reality of this 

situation is that a powerful institution is allowed to investigate itself over events 

which may undermine it. Thus, the absence of a PCA ethos to challenge the police 

in these instances serves to exacerbate these power relations. This stance was 

legitimated by the interviewees in a number of ways: 

... it is to try to create in the mind of the public that the investigative activity has 
been done thoroughly and has been done objectively... (PCA Member). 

It shouldn't be defeated you know, it is not a punishment system it may have that 
outcome, but it is largely a system that is about maintaining the high standards of 
professionalism, in part public satisfaction. (PCA Member) 

We try to engage them because it may help and because these things used to be 
done very very secretly. The police would investigate the police, there would be an 
investigation, someone would write a letter saying the police hadn't done anything 
wrong and that would be the end to it and its not like that anymore. (PCA 
Member). 

The primary concern of the PCA's conception of objectivity is the ability to secure 

public confidence in the police. This is demonstrated in the first quote, which 

contains one of the many synonyms, used to describe the importance of objectivity 

in the mind of the public' The repetitive nature of this assertion serves to naturalise 

this role and exclude the possibility of the PCA's responsibility for the needs of 

potential victims and their families. The second quote continues the theme of the 

complaints procedure being viewed as a positive and constructive process that 

legitimates the pmjessionalism' of the force and thus gains public confidence. 

Removed from the language of the PCA are notions of accountability and 

participation. Instead 'justice seen to be done' depends greatly on the neutrality of 

the procedure. The final quote reasserts the importance for the PCA to be seen to 

be doing. The member's use of the inter-textual device attempts to construct a 
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narrative of a watershed in police investigation; 'things used to be done very, very secretly'. 

This tool attempts to deflect the reality for many families of these investigations, 

which are still characterised by the denial of information and participation in the 

process. 

The PCA's distorted conception of public confidence is fully evidenced in their role 

with families in investigations. The family often represent the only challenge to the 

dominant accounts that are built by the police and disseminated through the media. 

It is here that the PCA fulfil their most important role to the bureaucracy, as one 

SIO commented: 

... I have spoken to officers who have done some where the families are out to put all 
the blame onto the police officer and won't accept anything other than...... I think 
there, the PCA play a valuable role and you can do most of the family liaison 
through them. You can actually distance in effect yourself from the family, when the 
police get that independent in. 

In this sense the PCA member is viewed as a `buffer', to placate the family's 

attempts to be closer to the investigation. The attitude of the PCA members 

confirmed this observation: 

Once you spell out what it is that you are doing, why you are doing it, who you are 
and the difficulties of what you are doing, people respond positively about it. (PCA 
Member) 

If we are not getting our message across so that people can see that, where we have 
an opportunity to do things we will try our best for them so they don't have an 
unrealistic expectation of what we can do. (PCA Member) 

The above quotes demonstrate a perception of the PCA that a positive relationship 

is possible with families only when they understand the limited challenge the PCA 

will present to the investigation, and that once this is accepted by the families a 

constructive relationship is possible. It is on this basis of the family's acceptance of 

this contract that the identities of families are based. 

The father in that case couldn't of been a nicer man... When that was finished and I 

was ready to sign the interim statement I went to visit him and his wife, it was very 
difficult. He knew the boy was bad (victim), he's got four sons, three of them are 
lovely and one of them was bad. He loved him anyway he knew he was bad, so 
there wasn't any problem with the police. (PCA Member). 

I mean I was very fortunate in that one, that the family were very supportive and 
were not looking for a policeman's head on a plate. They were looking to see that 
the systems if they had gone wrong, were put right to see that it couldn't go wrong 
again. (SIO) 

The first quote demonstrates above all the logical connector often deployed in these 

cases between a good family and there being 'no problem with the police'. Furthermore, 
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the identity of the family forms an inter-textual device which builds the moral 

narrative around the victim. The second quote again seeks to build upon the notion 

of the supportive/unsupportive family, this time reducing the action of the family, 

who seek justice for their bereaved relation, to an act of vengeance. This is 

achieved in the use of the metaphor 'looking for a policeman's head on a plate, which 

serves to exchange the image and qualities of justice for a violent act of retribution. 

The metaphor builds upon the notion that families who challenge dominant 

accounts are irrationally seeking vengeance, whilst the supportive family participate 

with the system to produce a rational and constructive conclusion to a set of 

unfortunate circumstances. 

The inevitable results of the investigation process are policy recommendations 

which form the rational bureaucratic response to these events. Since, its inception 

the PCA, has come to assume the role of 'expert' in these cases. Due to the 

bureaucratic space in which they operate they purport to dispassionately oversee the 

trends in policing. From this position knowledge may be collated and disseminated 

which supports and strengthens their role as expert. Yet the PCA are ambivalent to 

a possible nexus between their status as. 'expert' on policing and their responsibility 

to influence changes which may challenge the production of these deaths by the 

police. A PCA member rejected this responsibility, reasserting the importance of 

the division of labour in the `law and order' bureaucracy: 

We aren't a body I think you know to be constantly lobbying on these issues, and 
one can see that it is wrong for a body given the responsibility for making case work 
decisions about the potential future of officers careers, shouldn't appear in the 
public eye to a campaigning body that is partial to one particular side... We are not 
the only organisation doing this, but we are the one to put the cases together. Also 

to use our influence with the service and that we are not seen as the constant critic 
of the service. 

The essential role of the PCA is seen to be the neutral arbiter of case work 

decisions, consequently the member retreats to the mini moral community of this 

bureaucratic space, to rebut the moral obligation for policy which safeguards lives. 

The consequence of such an attitude is the inertia which surrounds change in an 

area such as the medicalisation of cases of alcohol/drug intoxication. A decade 

before the PCA was created a Home Office Working Party on Habitual Drunk 

Offenders, recommended detoxification centres (Benn and Warpole, 1986). The 

Department of Health and Social Security accepted the responsibility for co- 

ordinating this initiative, yet a lack of resources reduced these projects to a few 
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short-lived regional wet shelters (Benn and Warpole, 1986). The need for 

detoxification centres was reiterated by the Home Affairs Committee on Deaths in 

Custody in 1980 (RAC, 1980), yet the possibility of public money being spent upon 

these centres diminished drastically in the increasingly authoritarian atmosphere of 

the 1980s. This remains the position to the present day with the interviewees 

pointing to the absence of political will to finance detoxification centres, when other 

services require resources. 

Although the PCA points to the limitations of its role as a catalyst for change, it 

would be wrong to suggest that the body does not wish to be associated with 

change. The members of the PCA appeared to gain a notion of autonomy from the 

change it has effected in the police force: 

You will probably be aware of our series of position papers upon deaths in custody 
and I think that those are really important ways of trying to improve both 
procedures and practice. (PCA Member) 

The positive side of results is our work upon deaths in custody and we produce a 
report one year which says, 'if you do the following things you may reduce the risks, 
you know cell design and proper visiting'. Then the next year which as you have 
gathered has happened, we have seen a dramatic increase, but you know there are 
still natural deaths in custody if you like but a significant decrease in suicides. (PCA 
Member) 

What the positional papers that the PCA Members are referring to have come to 

represent are viewed as modifications to the existing system, evidence of the 

rational improvements the bureaucracy is engaged in. The inter-textual assertion 

that these papers are directly linked to a reduction in deaths is highly questionable. 

It would be a more reliable indicator to monitor this trend over a longer time 

period, as these figures regularly fluctuate from year to year136. 

6.5 Conclusion 

This chapter has sought to outline the relationship between deaths in police custody 

and the social relations which constitute capitalist society. Section 6.3 sought to 

trace the development of the British police force noting the interests it has served. 

Thus, a major function of the force since its conception has been the management 

of `dangerous' populations. This role has been facilitated by the detachment of 

136 These fluctuations can be evidenced in the table contained in appendix two. In particular, it 
demonstrates that the long term trend in these deaths over the past twenty years have been little 

affected by the occasional years where these figures have significantly decreased. 

187 



these forces from the communities they purport to serve and the growth in the 

relative autonomy of the police. From this position the police have grown to be 

`experts' upon the problem of `dangerous populations' to which they have deployed 

`rational' intervention strategies. Alongside the historical evolution of the British 

police force, section 6.3 sought to contextualise British policing within the socio- 

economic changes of the last thirty years. The emergence of the New Right in the 

wake of the post-war consensus served to retrench the responsibilities of the state 

for its citizen's welfare and through a number of authoritarian interventions it 

sought to reassert the values of capitalism to dissenting groups in civil society. The 

recent trends in deaths in police custody must be located within these social 

relations and the relative autonomy of the police to equip themselves with `non- 

lethal/lethal' technologies to tackle these groups. 

Accompanying the rise of the authoritarian state was the ideological project of 

`authoritarian populism' that sought to conscript support from the historical bloc 

for these interventions. The chapter demonstrated that the British police force has 

been active in this ideological process shaping the popular perceptions of the 

`dangers' presented by certain groups. The `law and order' project provides the 

ideological backdrop against which the production of this harm has been presented. 

Thus, this harm has been presented to the historical bloc as a necessary `by-product' 

of the institutions which protect them from the dangers posed by the sub- 

proletariat. 

This ideological field is constituted by a number of discourses located within in the 

regulatory framework, which presides over this harm production. The chapter 

demonstrated that both the PCA and Senior investigating officers have accepted 

state talk, which has sought to inflate the dangers presented by the victims to others 

and themselves. In particular, this talk has served to minimise the neglect and 

violence suffered by these victims, whilst highlighting the `pyschological harm' done 

to officers in these cases. 

In particular, it was demonstrated that the PCA have failed to challenge the 

accounts of these deaths because of the reluctance to undermine the principles of 

`law and order' society. Thus, they have failed to challenge in these cases the use of 

force and the use of detention by the police. The PCA have accepted the 

importance of the `haves' security over the needs of those who `threaten' their well- 

being. 
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CHAPTER 7: REGULATING POLLUTION. 

Where did all the blue skies go? 
Poison is the wind that blows from the north and south and east 

Mercy, mercy me, mercy father 
Ah things ain't what they used to be, no no 

Oil wasted on the ocean and upon our seas, fish full of mercury 
Ah oh mercy, mercy me. 

(Marvin Gaye, `Mercy, Mercy Me') 

7.1 Introduction 

The previous chapters, five and six, have sought to describe the harmful 

consequences of economic exploitation and social control for marginalized 

communities in late modernity. The purpose of the following case study is to 

investigate the harmful consequences of pollution for modern societies, in particular 
for those marginalised communities who scarcely benefit from consumerism yet 
disproportionately endure its poisonous by-products. 

A series of social struggles have occurred in the last 30 years over capital's attempts 

to shed the (albeit limited) environmental responsibilities the social democratic state 

has placed upon its ability to accumulate wealth. An aspect of this struggle is the 

conflict between the needs of marginalized communities - to live in a clean and 

healthy environment - and the needs of capital - to reduce production overheads to 

a minimum which necessitates the production of pollution. The production of 

environmental harm reflects the dominance of the `needs' of capital in a society 

predicated upon capitalist relations of production. The dominance of the needs of 

capital over human need has resulted in a situation in the U. K, where currently each 

year an estimated 24,100137 lives are prematurely ended by air pollution (COMEAP, 

1998). 

In order to maintain the current hegemony the dominant group must legitimate the 

harm, which results from the organisation of the historical bloc. In other words, the 

subordinate groups in capitalist society must be convinced that the environmental 

harm that results from the relations of production is a price worth paying. The 

137 71iis figure is taken from the top of the estimated range of air pollution deaths a year given by the 
governmental body Committee on the Medical Effects of Air Pollution. 
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chapter will argue that this has been achieved through the tools of harm talk and 

moral indifference. Firstly, harm talk has served to promote the importance of the 

needs of capital over human needs. Thus capitalist society has accepted the notion 

that the benefits for consumerism derived from unhindered production must be 

prioritised over human need. Secondly, through the tool of adiaphorisation the 

`haves' of capitalist society have remained indifferent to the disproportionate 

burden of pollution borne by the `have-nots'. Thus, those excluded from the 

spheres of work and consumerism have come to be expelled from the sphere of 

moral responsibility. Hence, the `haves' remain indifferent to the environmental 

harm endured by the `have-nots' in order to preserve their enjoyment of the 

consumerist pleasures this production brings. 

7.2 Defining Environmental Pollution as Harm 

Pollution falls within the analytical field of social harm as a result of the failure to 

satisfy human needs upon two counts (Doyal and Gough, 1984,1991). The first of 

these is the failure of the state to guarantee the conditions to sustain survival and 

physical health. As demonstrated in the previous case studies, it is important that a 

social harm analysis dislocates its definitions from those of dominant societal 

systems - to escape these systems' narrow focus upon harm. In order to locate 

environmental pollution within a social harm analysis, this definition will draw from 

Williams' (1996) definition of environmental victims: 

Those of past, present or future generations who are injured as a consequence of 
change to the chemical, physical microbiological or psychosocial environment, 
brought about by deliberate or reckless individual or collective, human act or 
omission. (Williams, 1996: p21) 

Williams' definition will be considered in two parts, in order to consider the wider 

notions of intent and injury it provides. 

Firstly, Williams argues that environmental law is based upon the notion that the 

outcome of an act must have been reasonably foreseeable to constitute an offence. 

Furthermore, it is common for environmental law to connect polluting activities to 

the physical world neglecting the human harm element. This can be evidenced in 

both the Environment Agency's Enforcement and Prosecution policy (2001)138 and 

118 See appendix six. 
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their Pollution Incident Classification (2002)139. These documents fail to specify 

whether physical human harm is should be the primary consideration in the 

application of these policies. Consequently, the criminal law is rarely applied to 

contexts where human harm is caused by pollution140. Accordingly Williams prefers 

to borrow conceptually from personal injury law: reckless behaviour does not 

involve an agent foreseeing a specific outcome, it is sufficient that an act threatens 

human well-being. Williams acknowledges that the use of the precautionary principle' 

in environmental policy is an attempt to safeguard against such recklessness. The 

principle in theory seeks to safeguard human well being by acknowledging the need 

for policy intervention in contentious scientific areas where a harm is suspected, yet 

not `proven'. 

The precautionary principle has become an accepted principle within the European 

Union, with a direct requirement (art 174(2) of the EC Treaty) for EU policy and 

law to take account of the principle. This has manifested itself in a variety of 

pollution directives and case law. A specific example of the application of the 

principle in case law, came in the decision of the European Court of justice to ban 

the export of British beef during the BSE crisis (Case C-180/96R United Kingdom v 

Commission [1996] ECR I- 3903). Whilst the precautionary principle is part of EU 

law, it has not been directly incorporated into domestic legislation (Bell and 

McGillvray, 2000). New Labour appears to have adopted a `weak' version of the 

principle that was presented by the Conservatives in the White Paper, This Common 

Inheritance. This paper specified that interventions should arise against significant 

risks if the balance of costs and benefits justified it (Bell and McGillvray, 2000). 

This was later adopted in the Conservative government's advice to the 

Environment Agency in s. 4 of the Environment Act 1995. A central concern of the 

following social harm analysis will be the weak conception of the precautionary 

principle in U. K policy, which has failed to fufill human needs. 

Williams (1996, p20) opts to define the outcome of environmental victimisation as 

injury rather than suffering. The rationale for this is environmental suffering 

consists of `eperiences... tolerated without actual injury , which are often traded against 

the `advances' made in modern society. However, Williams asserts that no justice 

139 See appendix seven. 

140 '11iis issue is a central theme to the discussion in section 7.4. 
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system should accommodate the trade-off between human injury and economic 
benefit. Rather injury is a relationship between a cause and an effect, which results 
in actual harm. Williams specifies injury has an adverse health effect, in the sense 

that it signals the `beginnings of or `results in' an altered physiological structure. 

As the previous case studies have demonstrated, harm is contested by a variety of 

interests in society, not only over the definition of harm itself but also the causal 

path of harm. The human harm that results from a polluted environment is no 

exception. In order to escape dominant conceptions that serve to deny or reduce 

culpability for harm, the social harm definition adopted in this chapter appropriates 

Williams' definition of environmental causation: 

... a presence or absence of chemical , physical, microbiological or psychosocial 
environmental factors which result from individual or collective human acts or 
omissions, over any time scale of which the consequence is human injury. 
(Williams, 1996: p22-23) 

Again the law proves to be a blunt instrument in the conceptualisation of the causal 

path of environmental harm. Williams (1996: p7) stresses the need for causal 

understandings to be `inter acent , `embracing, space, time, and multiplicity' and the 

`interaction of cause and affect'. to reflect the `creeping disasters' which threaten human 

safety. A caveat should be added to Williams' observations upon the failings of 

environmental law to capture acts of omission. The legal device of strict liability, 

which governs a large proportion of environmental regulation, removes the need 

for the prosecution to demonstrate intent and this serves to incorporate acts of 

omission within its focus. All that is required to successfully prosecute such an 

offence is to demonstrate that an agent caused the regulatory infringement. 

However, these regulatory offences are often viewed as `quasi' criminal, because 

they amount to an infringement of a regulatory rule. For example, illegal discharges 

of airborne pollutants are prosecuted on the basis that the law stipulates a certain 

level of emissions, which an activity has infringed. This serves to obfuscate the 

human harm, which results from this potentially carcinogenic material because it is 

the rule and not the harm which is at the foreground of the prosecution'41 

Secondly, the pollution of communities fails to satisfy a number of societal needs, 

the fulfilment of which would senve to safeguard these communities. As identified 

14, This issue will be discussed in greater length in section 7.4. 
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in the previous case studies, in order for basic human needs to be fulfilled a 

framework of societal needs are required to achieve their fulfilment. In this context 

the precondition of authority provides the notion of a system of law enforcement to 

protect individuals against the non-fulfilment of the need `physical health/survival' 

which pollution habitually threatens. Alongside the notion of authority are 

communicational and constitutional needs, which provide the conditions for 

communities to challenge politically and legally the pollution they endure. A further 

aspect of need provision in this case study is the ecological context of need 

fulfilment (previously mentioned in section 2.3.2). In order for societies to 

guarantee the fulfilment of their citizen's needs the state must seek to distinguish 

between `want' and `need'. The ecological context of need provision seeks to 

promote the fulfilment of basic needs over `want' based demands. In this context, 

basic human needs have come to be jeopardised by the pollution that has resulted 

from the industrial complex of capitalist society to satisfy its consumerist 

l42, impulses 143. 

The harm inflicted by pollution is sustained differentially according to class, gender 

and race, exactly because these frameworks of need provision do not currently exist 

in capitalist society. A survey conducted by Friends of the Earth (1999) 

demonstrated the link between poverty and industrial pollution. The survey found 

that 662 factories were located in areas with a household income of less than 

£15,000, whilst only 5 factories were found in those above an average of £30,000. 

Furthermore, in London 90% of polluting factories were found to be positioned in 

areas with below average income. Similarly, the Acheson Report on Inequalities in 

Health' noted the tragedy of pollution and its disproportionate effects upon the 

142 This framework of need provision has to a certain extent come to be reflected in European 
Human Rights legislation. In particular it has been prepared to acknowledge the dominance of the 

powerful over sources of knowledge, which often serves to obscure marginalized group's ability to 
have their harm claims recognised. The European Court of Human Rights, has been prepared in 

cases such as McGinley and Egan v UK, to place a positive obligation upon the state to provide 
information of environmental risks which may endanger the right to family life under article. 8. 

Finally, as a signatory to the Arhus Convention 1998, the UK government has committed to 

substantial environmental rights: the right to know; the right to participate in decision making 

processes; and the right to access to justice, which is a guarantee to the enforcement of the 

aforementioned rights in the convention. 

14 The ecological context of need provision can be used to demonstrate the impact of pollution 
produced by developed countries upon the developing world. Research conducted by the Historian 
David Keys has demonstrated that global warming has claimed the lives of an estimated 100,000 

people in developing countries (Observer, 16/7/00). 
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poor. The report concluded that the `burden of air pollution tends to fä11 on people 

experiencing disadvantage, who do not enjoy the benefits of the private motorised transport which 

causes the pollution' (Acheson, 1998). 

Intertwined with the variable of class is that of race, which is not mere coincidence 

when one considers that `70% of all people from ethnic minorities live in the 88 most deprived 

local authority districts' (SEU, 2001). Research conducted by Walker et al explored the 

relationship between ethnicity and environmental risk exposure in the U. K., and 

found bias to sites being located in wards containing a higher proportion of ethnic 

minorities (cited in Stephens et al 2001). As Bullard (1994) notes, the ability of 

ethnic minorities to raise objections to the location of these factories is hindered by 

the institutional racism they face in decision-making bodies. Similarly, working class 

women have experienced these difficulties - at the hands of patriarchal bureaucratic 

structures - in their struggles to protect their families from polluting industries 

(Kraus, 1993). It is no coincidence that corporations follow the path of least 

resistance, and have historically located their hazardous operations in the 

communities of the disenfranchised who do not have the political or economic 

resources to challenge these decisions. The following section will develop this 

discussion of harm by contextualising the denial of these needs in the social 

relations of capitalist society. 

7.3 The Political Economy of Pollution in the U. K'44 

A sustained concern over capitalist societies relationship with the environment has 

existed since the preservationists and conservationists of the 1 9th century, yet this 

analysis will begin with the later emergence of a wider environmental conscience in 

144A political economy of environmental destruction specifically locates the responsibility for this 
process in advanced industrial capitalism with its constant pursuit of wealth, power, and profit 
(Hannighan, 1995). At the centre of this process is what Schnaiberg has termed the `treadmill of 
production', this refers to the need for markets to yield out a profit by creating consumer demand for 

new products, exceeding the ecosystem's physical limits (cited in Hannighan, 1995). Principally, the 
criticisms levelled at this perspective are: its failure to provide a coherent analysis of the polluted 
environments of the former communist countries; and secondly, it provides a monolithic account of 
state involvement, which neglects the positive role that national environmental agencies perform. In 

response to the first of these criticisms, the following analysis is unashamedly focused upon the 
relationship of pollution and the dominant form of production, capitalist industrial production. In 

respect of the second criticism, the state's attempts to resolve this tension will form one of the 
central themes of this chapter, with particular attention being focused upon the operation of the 
harm talk of competing social groups, in the context of regulatory institutions. 
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the 1960s (Faber and O'Connor, 1993). The publication of Rachel Carson's `Silent 

Spring' symbolised a generation's growing fears over the fragility of the 

environment (Smith, 1998). These fears arose from the interrelationships between 

the anti-nuclear and environmental movements, and their shared concern over the 

possibility of human self-destruction. 

As mentioned in the previous case studies, the 1970s witnessed a period where 

capital undertook to restructure the relations of production and the processes of 

wealth accumulation. These dramatic economic changes were accompanied by an 

evolving political and ideological agenda. A driving force behind this restructuring 

was the capitalist perception that the social democratic state interfered too readily in 

the matters of the market and the basic need of capital: profit maximisation. 

Consequently, the neo-liberal Thatcher Government, set about a project of `de- 

regulation', which amongst many areas, included a reduction in the responsibilities 

of capital for its activities affecting the environment. This was in line with the 

dictates of monetarist economists which argue the market must be allowed to self- 

regulate (see chapter five). In order to reduce the potential conflicts within the 

prevailing hegemony, both capital and the nation state engaged in an ideological 

battle to weaken the environmental movements popularity within civil society. 

Thus, one of the major sites of conflict between the dominant group and the 

environmental movement was the struggle to have their respective harm claims 

accepted by other groups and institutions. This section seeks to highlight the nature 

of the struggles over this harm production in order to align civil society and 

regulatory institutions to the interests of capital. 

7.3.1 The Environmental Movement 1960-to date' ̀S 

The development of the environmental movement in the 1960s, was embedded in 

the emerging `green consciousness' amongst the mobile urban middle class (Faber 

and O'Connor, 1993). The upward mobility of this class led to its attempts to 

securc environments which would sustain leisure and higher standards of living in 

145 A caveat should be perhaps added at this point: whilst the following account equates the 

environmental movement to the centre and left of British politics as a challenge to the unfettered 
wealth accumulation of capital, the use of environmental politics by the right should be recognised 
(Silvertown, 1984). However, this nuance will be ignored in order to retain the focus of this chapter 
upon the social struggles that have directly impacted upon environmental regulation in the U. K. 
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the face of increasing congestion and industrial pollution. Consequently the 

emergence of a green conscience presented a challenge to corporate power. As 

Beder (1997) notes, public opinion polls at this point demonstrated a growing 

public malaise with the pollution caused by industry. Accordingly these concerns 

came to be resolved within the social democratic post-war consensus in policies 

such as: the Clean Air Act 1968, Water Act 1973 and the Control of Pollution Act 

1974. 

By the 1980s, the movement was already demonstrating visible signs of internal 

antagonisms due to the conditions imposed by capital upon the nation state and 

civil society, and the heterogeneous nature of the movement. Schlosberg (1999) 

notes that these antagonisms are far removed from the work of risk theorists such 

as Beck, who have failed to recognise the internal struggles within these political 

movements over the disproportionate risks posed by the environment to different 

social groups. Indicative of this schism, Yearly (1994) observes, is the absence of a 

coherent theory of capitalism within the environmental movement. For instance, in 

the UK context, Greenpeace have called for an end to non-natural pollutants 

entering the environment. However, Greenpeace neglect to state whether this 

policy would involve a decline in the standards of living or a redistribution of global 

income. On the other hand, Friends of the Earth (FOE) believe that a reduction in 

western living standards is necessary. In spite of this, FOE policy demands appear 

to be tempered by `political reality', and stress the balance to be struck between 

living standards and lessening pollution (Yearly, 1994). Yearly (1994, p161) explains 

the paradoxical nature of this situation is due to the middle class complexion of the 

movement: `this class is in an ironical position of hostility to the productive forces which have 

brought it into being 

Due to these tensions Social Movement Organisations (SMO) have appeared to 

become alienated from certain elements of their grassroots support. Bullard (1994) 

believes this process of dislocation is characterised by the shift from public protest 

to engagements in formal legal/democratic processes, such as litigation and political 

lobbying. Yearly (1994) notes that similar criticisms were levelled at groups in the 

U. K., such as Greenpeace and Friends of the Earth, who during the eighties, 

developed into highly bureaucratic and professional organisations. 

As a contrast, the environmental justice movement emerged from the class-based 

ruptures that occurred in the wider environmental movement. At this point a 
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caveat should be made: the split in the US context would appear to have been more 

definite, than in the U. K. For instance, large-scale environmental organisations 

such as Friends of the Earth, have made attempts to maintain a devolved local 

structures which are active in grass roots campaigning'4. Unlike, the mainstream 

organisations, the environmental justice movement has firm political priorities 

arranged around the ideological goal of social justice. These political struggles have 

come to be arranged around the disproportional effects of industrial pollution 
(outlined in section 7.2): 

While money moves upward, pollution moves downward; communities of colour 
and low income groups get less than their fair share of money and more than their 
fair share of pollutants. (Bryant, 1995: p8) 

In the context of ethnic minorities, Bullard (1994) observes the processes which 

operate to create this situation; when capital offers these workers who are already 

over represented in low paid and low skilled work the choice of `their jobs or their 

health'. 

Thus, Hofrichter summarises environmental justice to be guided by the aspiration 

of fulfilling basic human needs: 

... equal access to natural resources, and the right to clean air and water, adequate 
health care, affordable shelter and a safe workplace. (Hofrichter, 1993a: p4) 

Hofrichter (1993a) stresses that the inability to meet these needs is not an accident 

but a consequence of institutional practices, and the quest for capital accumulation, 

which result in reinforcing pre-existing structural inequalities. As a consequence of 

this position environmental justice espouses an alternative vision. For Hofrichter 

(1993a: p6) the vision of environmental justice has four main tenets: firstly, to 

challenge the notion of absolute property rights and industrial capitalism's 

seemingly boundary-less capacity for growth; secondly, the recognition of a claim 

on a clean environment for all irrespective of personal resources; thirdly, achieving 

environmental justice would involve green issues being integrated into a wider social 

justice programme to achieve the evolution of alternative forms of economic 

development; finally, in order to democratise the decision-making process, the 

establishment of a collective bargaining process for citizens would avoid the 

rampant individualism of the marketplace and the inflexibility of state bureaucracy. 

146 An example of the relationship between these organisations and grassroots campaigns is given 
upon page 215. 
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7.3.2 The Environmental Struggle 

The goals and aspirations of the environmental justice movement, as described 

above by Hofrichter, have emerged during a period of intense conflict. During the 

early 1970s the environmental movement made some notable gains in the battle to 

regulate industrial capitalism. The growth in popularity of the environmental cause, 

formed part of an emerging political consciousness, notably the civil rights 

movement and the growth of the trade unions. Whilst these movements sought to 

challenge the structural relations of inequality they also presented a challenge to the 

ideological project of the dominant group. Hence, the inevitable response to the 

perceived growing political power of these groups from dominant interests was a 

programme of capital restructuring and a reassertion of capitalist values. As 

Gramsci notes (see section 3.2.2), dominant groups in capitalist society alternate 

between ruling through consent and domination. This observation certainly applies 

to the response of the historical bloc to the counter hegemonic environmental 

movement. The following section describes the `green backlash', the strategies 

deployed in the material struggles and the deployment of society's ideological 

apparatus to rearticulate the organising values of capitalism. These processes will be 

examined through the contexts of the economic, political, legal, and scientific 

spheres and their subsequent effects upon the environmental struggle. 

As noted in chapters five and six, the demise of the post war consensus was brought 

about by the failure of this ethico-political leadership to resolve a number of 

conflicts between capital and civil society. The rise of the environmental movement 

is an example of the post-war state's failure to provide the leadership of civil society 

that capital required. Section 5.3 cited Novak's (1988) observation that the 

restructuring of capital during this period involved an international aspect, which 

increased its ability to dictate terms and conditions to the nation state. This process 

has come to be loosely termed `globalisation', whereby economic policy is arranged 

to favour the needs of Trans-National Corporations (Pearce and Tombs, 1998). 

Pearce and Tombs (1998: p52), argue that this process has not been wholly reliant 

upon material power, but the Creation of a new set of economic and political realities' These 

realities serve to constrain the possibility for alternative forms of social life, which 

has profound effects upon those attempting to regulate capital. Pearce and Tombs 

(1998) conclude that these discourses have served to increase the structural power 

of capital. 
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Section 4.5 asserted the need to reject the trends in current political and academic 

thinking to present `globalisation' as an irreversible phenomenon which shapes the 

actions of the nation state. Rather, critical analyses must recognise the crucial role 

which the nation state plays in this process. Global capital is wholly reliant upon the 

state to create legal, regulatory and institutional arrangements to increasingly 

facilitate global patterns of wealth accumulation (Pearce and Tombs, 1998). For 

instance, the International Monetary Fund, World Trade Organisation, and World 

Bank have been fundamental to Trans National Corporations' ability to exploit the 

developing world, by opening out these countries and labour markets to foreign 

companies. Underpinning the call for deregulation from capital is the notion that 

global capital is `footloose', and capable of moving to locations with the lowest 

production costs. However, as Pearce and Tombs (1998) recognise, this process is 

not truly global, as three trade blocs, Europe, Americas, and the Pacific Rim, 

dominate world production, and are in fact responsible for 75% of the world's 

exports. The notion of globalisation - undoubtedly an aspiration of capital - has 

served as an ideological tool to wield against nation states in their struggle to secure 

the most suitable conditions for wealth accumulation. 

This ideological device has had dire consequences for environmental regulation. 

Faber and O'Connor (1993) note that during periods of economic restructuring the 

increased pollution of disenfranchised communities is a symptom of the 

externalisation of production costs. Consequently, the principle political issue in the 

era of `globalisation' is not: if states will seek to control capital because they must to 

maintain hegemonic rule, but the extent to which the state will regulate capital 

(Pearce and Tombs, 1998). 

In order for the restructuring of global capital to become a reality, an accompanying 

ideology of `globalisation' was required to reverse the anti-capitalist trends in social 

thought which grew from the 1960s. As explained in section 5.3, the New Right 

sought to counter the ideologies of the post war consensus by seeking to minimalise 

the role of the nation state, in order to allow the market to operate freely. 

Fundamental to Margaret Thatcher's rise to power, was the operation of think tanks 

in the reshaping of political realities. Snider (2000) argues that the `disappearance' of 

corporate crime and the deregulation of corporate activities over the last twenty 

years, has resulted from the acceptance of the knowledge claims of capital. Snider 

(2000) observes that an integral aspect of this cultural apparatus has been the 

199 



emergence of right-wing think tanks. In the context of the environmental 

movement, these think tanks have raised concerted challenges to the movement's 

harm claims for increased regulation of industry. 

The think tank, The Institute for Economic Affairs (IEA) was inspired by the writings of 

liberal theorist Hayek (see section 5.3). The principal aim of the IEA is to secure 

acceptance for free market ideals through the `education' of intellectuals, politicians, 

and the media. The IEA has been instrumental in the `green backlash' and it even 

established its own Environment Unit in 1994. One of the unit's most notable 

publications is Ridley's `Down to Earth' Rowell (1996) cites this publication as one 

of the major texts which emerged during the mid-1990s to challenge the notion of 

the `green-house effect'. 

Beder (1997) notes the twofold impact of the right wing think tanks, such as the 

IEA, upon environmentalism. Firstly, think tanks have questioned the urgency of 

environmental problems, using `dissident' scientists to reduce the impetus for 

government regulatory action. Beder (1997) highlights the role of `dissident' 

scientists to insinuate a widespread disagreement amongst scientists, a strategy 

adopted by the IEA's Environment Unit in an attempt to discredit the notion of 

global warming. Secondly, think tanks have adopted the technique Beder (1997) 

terms paralysis by analysis' to challenge the emergence of environmental regulations. 

She uses the example of the US act, the Risk Assessment and Cost Benefit Act 1995 

which requires government agencies to take an onerous risk assessment and cost- 

benefit analysis prior to the introduction of any regulation (Beder, 1997)147 

In the `green backlash', think tanks have operated as the ideological mouth-piece of 

capital, whilst scientific knowledge has been appropriated by capital to provide a 

legitimatory discourse to support these ideological calls for deregulation. 

Consequently, the domain of scientific research has provided one of the most 

intense areas of conflict between capital and the environment movement. The very 

logic upon which science is built lends itself to become the battle-ground upon 

which social interests compete. Science does not give absolute proof, instead it 

provides society with correlations, based upon claims of probability, with their 

147 The head of the US Environment Protection Agency claimed this was `a full frontal assualt in 
protecting public health and the environment' (cited in Beder, 1997). As a consequence it took the 
agency four years and $4 million dollars to produce a risk assessment upon dioxin. 
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corresponding ratios of uncertainty (Bryant, 1995; Hannigan, 1995; and Snider, 

2000). Hence, political conflict occurs when human intervention should take place 

in order to prevent the suspected harm. This has occurred in policy terms through 

the application of the precautionary principle (previously referred to in section 7.2. ). 

Hofrichter (1993b) identifies the crisis that has arisen in the modernist doctrine of 

scientific progress, which has provided the potential for resistance and political 

gains to the environment movement. Thus, environmental groups have utilised 
`science' to legitimate their arguments, and challenge neo liberal claims that: 

... environmental regulation is uneconomic and inefficient, and that risk assessment 
(based on the findings of natural science) and market remedies (based on the 
assumptions of neo-classical economics) will deliver environmental protection as 
well as sustained economic growth. (Snider, 2000: p187) 

Consequently, capital has placed these counter hegemonic claims under great 

scrutiny and sought to discredit the science utilised by the environmental movement 

as `junk science'. In a Foucauldian sense, the claims of capital receive less 

interrogation from the regimes of truth, which operate in society to validate certain 

statements above others. Consequently, the claims of capital are more likely to be 

considered as truthful than the claims of the environmental movement. To illustrate 

this is Bryant's (1995) argument that those who ask questions supporting 

individualism are viewed as scientific researchers, whilst those who question 

institutions are considered political extremists. A caveat must be added to this 

analysis as neo-liberal ideology has not consistently triumphed over `green' science 

and this is witnessed in public concerns over `global-warming'. However, the green 

movement has had to invest considerable efforts to convince civil society of its 

claims because they are usually surrounded by more societal scepticism. 

The power of capital has operated in two different ways in order to gain scientific 

knowledge which furthers the interests of capital. The first operation of power and 

the least sophisticated of the two, is the influence which industry has brought to 

bear in the subterfuge of scientific inquiry. An example of such a strategy can be 

found in the conduct of the chemical industry, which has asserted for years that the 

by-product dioxin has never claimed a human life. Dioxins are released into the 

atmosphere primarily through the process of waste incineration. Whilst the chemical 

industry has readily accepted that dioxin is linked to the skin condition of chloracne, 

they have strenuously denied the chemical's link to cancer and the disruption of 

reproductive and immune systems. Ryder (1999) gives the example of the explosion 
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at the Coalite Chemical works, Bolsover, 1968, which covered workers in dioxin. 

Coalite commissioned Dr Jenny Martin to conduct a study of the effects upon the 

men contaminated by the dioxin. On completion of the study, Coalite instructed 

Dr Martin that the study would not be published. Furthermore, the company 

informed her that management staff, who did not come into contact with the 

substance, had been included in the control group, thus discrediting its results. 

Subsequently Dr Martin arranged a second study, independently of Coalite, and 

published the results of the blood chemistry of eight workers suffering from 

chloracne. After the publication of these results Dr Martin's home was broken into, 

with the only possessions to be taken being the workers' medical records. 

Secondly, the power of capital has operated to align the interests of the scientific 

community to serve its needs. As Bryant (1995) notes, powerful interests `determine 

the character of scientific inquiry, through the ability to define the problems which are 

researched and as a consequence accept the benefits which arise from them. An 

example of this process is Muttitt's (1999) case study of the oil industry's influence 

upon the research agenda of the scientific community. This influence has ensured 

technology has been developed in the search for the earth's remaining oil reserves, 

thus subjugating the search for alternative and sustainable energy consumption. In 

spite of industry boasts over the prominence of safety and the environment in their 

concerns, of the 980 current university petroleum research projects only 65 relate to 

these concerns, and ironically three-quarters of these are government-funded 

(Muttitt, 1999). These figures are compounded by the knowledge that UK 

universities are involved in 190 projects on renewable energy worth a total of £11.6 

million a year, which is one-sixth of the amount spent upon research into the 

exploration and production of oil and gas (Muttitt, 1999). This disparity has served 

to lower the cost of oil, maintaining the market's interest in the fuel at the expense 

of `more-costly' renewable fuels. It is of little surprise, that the research agenda of 

the oil industry has been replicated within the academic scientific community. 

A further example of the relationship between capital and academia is contained in 

the Department of the Environment, Farming, and Rural Affairs report leaked to 

the Observer Newspaper. The document revealed the concerns of the former 

Minister for the Environment, Michael Meacher, over links between academia and 

the interests of capital. I\leacher was specifically concerned with the commercial 

links of academics who give `independent' advice upon environment issues to the 
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government. The report detailed a number of scientists and their commercial 

interests, including the chair of COMEAP Professor Stephen Holgate, who is 

consultant to drug giant MERCK, whilst his University Department receive grants 

from Glaxo, Astra Zeneca, Nowaratis and Schering-Plough (Observer, 13/7/03). 

The internal schisms of the scientific discipline have been adopted by capital and 

the environment movement respectively. Capital has sought to legitimate its calls 

for deregulation in `traditional' or `mainstream' science, which favours the 

`reductionist' principle of scientific research. This approach attempts to dismantle a 

problem into a number of smaller parts, with an emphasis upon controlling the 

possibility of variation (Hannighan, 1995). However, `green' science has sought to 

investigate the world holistically, since this approach views the world outside the 

laboratory to be interconnected and, consequently, it favours the view that 

causation may have multiple variables (Hannighan, 1995). 

The dominance of `traditional' science has resulted in the causes of diseases, for 

instance cancer, being located in the lifestyle of an individual at the expense of 

environmental causes (Walker, 1998). These contrasting views have been 

instrumental in the conflict over cancer and its link to modern industrialised society. 

Paradoxically, the increased prevalence of cancer in industrialised society has 

developed alongside the interests of capital in the disease (Goldsmith, 1998). 

Surrounding cancer is a multi-billion pound industry, consisting of medical 

institutions and multinational pharmaceutical companies, dependent on the 

continuation of the problem and not its prevention (Goldsmith, 1998). Goldsmith 

(1998) notes the small body of important anthropological research that has 

documented the minimal levels of cancer amongst members of traditional society. 

However these findings are considered unscientific by the medical establishment, 

which has sought to seek alternative explanations for the rise in cancer: 

It is true that many more people die from the disease now than 100 years ago, but 

this is largely attributable to reductions in mortality from other causes. Cancer is for 

the most part an affliction of old age, and as longevity increases so will the number 
of cancer cases. (Coggon and Insldp, 1994: p705) 

Yet what the medical establishment has removed from this discourse is the fact that: 

After the age of ten it is less likely that we in the industrialised world will reach old 
age safely, than it is among traditional people. What's more as a great many people 
will testify, the pre-death vegetative state, which may last for years in the 
industrialised world, is unknown traditionally. Rather as Dr. Allen E Bank explains, 

... all the Hunzakuts' organs expire at one time. (Goldsmith, 1998: p98) 
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Furthermore, if one takes the figures for breast cancer in the U. K., the chances of a 

woman contracting the disease has risen from 1: 12 since 1995 to 1: 9 in 2001. In 

only 8-10% of these cases is the cause known to be due to genetic disposition, 30% 

of cases are due to an individual's lifestyle, with between 50-70% of cases with no 

attributable cause, which underlines the need for `holistic' causal analyses of cancer 

(WEN, 2002). 

The point being that to link cancer and industrial pollution together undermines the 

notions upon which modernity has been built. There are clearly vested interests in 

the maintenance of this situation, not least than those of capital and its relationship 

with medical science. An example of such a link is the contradictory career of Sir 

Richard Doll, the leading British academic in the field of cancer research, and 

prominent member of the Imperial Cancer Research Fund and the Medical 

Research Council. Sir Richard Doll, was championed in the Observer Newspaper, 

as having `done more than any other to expose the deadly, complexities of modern life' (Observer 

Newspaper, 7/7/02). It is certainly true that at the beginning of his career Richard 

Doll could have been considered a radical: 

In 1954, for instance he stated along with Bradford Hill that besides cigarette 
smoking, exposure to nickel asbestos, tarry products in gas production and 
radioactivity were major causes of cancer. He believed that cancer rates varied with 
environment, geography and class and he argued that poor, working class people 
able to afford only a poor diet were more likely to get cancer of the stomach. 
(Walker, 1998: 83) 

However, whilst Richard Doll's career began as a `dissident' scientist, he gradually 

changed his views to become one of the most powerful and influential promoters of entrenched 

industrial and political interests' (Walker, 1998: p84). So much so that he has come to 

question the link between air pollution, low level radiation and pesticides. As Sir 

Richard Doll has realigned his view upon these issues he has been rewarded by 

capital. This is demonstrated by the research he headed for the UK Co-ordinating 

Committee on leukaemia and radiation which since the early 1990s has been 

primarily funded by British Nuclear Fuels (Walker, 1998). Furthermore, since 1979 

Sir Richard Doll has received a yearly research grant for research into cancer from 

General Motors (Walker, 1998). 

The uncertainty of the discipline of science consequently produces antagonisms in 

policy making. This is certainly true when the discourse of risk is applied to this 

process (Snider, 2000). Similarly, risk assessment cannot be undertaken in a vacuum 

of scientific objectivity; the manner in which a risk is perceived is based upon 
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cultural constructions, in particular over decisions of acceptability and tolerability of 

a risk (Lau, 1992; and Hannighan, 1995). These cultural processes serve to cast 

legitimacy upon one of a variety of harm claims, which may or may not succeed in 

attaching harm to the risk object (Hannighan, 1995). In this context Hannighan 

notes that these competing harm claims are contested upon three levels, 

scientifically, legally and morally, in order to establish causation. The legal sphere 

requires onerous levels of proof in order to establish causation, whilst ironically 

scientific evidence can only provide caveats to their findings. Hence, institutions 

seeking to resolve the social conflict which arises over the definition of a risk seek 

to rely upon discourses of morality. For instance, the owner of a polluting factory 

may argue that the evidence of air pollution causing cancer is disputed, thus to 

accept the risk causing harm and to regulate accordingly, infringes his/her `right' to 

operate in a free market. However, a community may argue that it is immoral to 

pollute their neighbourhood, when there is scientific evidence, even if disputed, that 

air pollution is linked to cancer clusters. 

Lau (1992) notes the processes that serve to reduce social conflicts which arise over 

definitions of risk. These processes are commonly used to reject the harm claims of 

the disenfranchised, whilst legitimating those of the powerful. The first of these is 

the process of risk naturalisation, which removes the risk from the realm of socially 

mediated harms to be placed in the category of general life dangers (Lau, 1992). 

This is a direct consequence of society's willingness to accept mainstream scientific 

knowledge over the claims made by the ecological paradigm - with its emphasis 

upon complex causal relations which locate `natural' events in the context of human 

activity. 

Secondly, risk has been used to individualise human action by presenting society 

with a choice in which individuals use a cost-benefit assessment to determine their 

future action. For instance, the EC Air Quality Directive requires member 

countries to issue health advice to its citizens when EC thresholds are exceeded. As 

a consequence, the UK government's Committee on the Medical Effects of Air 

Pollutants (COI FAP) was asked to recommend the wording of this warning. The 

warnings for the respective pollutants included the advice that those suffering from 

asthma should: aiv d e. teniring outdoors in the afternoon ; `exposure can be reduced by avoiding 

bui, streels , and `use of a reliever inhaler should lessen this effect' (COMEAP, 2000). Clearly 

public health information is a desirable aspect of any democratic society, however 
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such discourses may result in the individualisation of risk and harm. In effect, 

these discourses dislocate harm and the risk of harm from the social activities that 

cause them. Thus promoting the notion that the asthmatic who exercises in the 

afternoon, or who does not avoid busy streets in `high pollution' episodes, does so 

accepting the risks the natural environment presents. 

Alongside these ideological processes, the law has been utilised by capital as a 

coercive force against the environmental movement. The operation of the law in 

environmental conflict is poignantly demonstrated in Rowell's (1996) description of 

the Road Protests, which occurred in the U. K. during the 1990s. As Rowell notes, 

radical groups broke away from the main movement to oppose the Conservative's 

road building schemes, through non-violent direct action. This involved occupying 

a number of road construction sites, one of these being Twyford Down. Earth 

First!, the radical environmental group, joined the residents' Twyford Down 

Association to protest at the site, after Friends of the Earth had been forced to 

distance themselves from the site due to threatened legal action by the Conservative 

Government. The road construction company, Tarmac, hired the security group, 

Group 4, to deal with these protests (Rowell, 1996). The 9th of December 1992, 

`Yellow Wednesday', has become infamous for the violence, intimidation, and 

sexual assaults, the protestors were subjected to during their removal from the site 

by Group 4 guards (Rowell, 1996)148. Deliberate strategies were deployed to ensure 

that these actions evaded public scrutiny: violence took place away from the media; 

both security guards and police officers had no identification badges; and police 

officers wore balaclavas to hide their identity. 

Furthermore, the Department of Transport hired a detective company to conduct 

surveillance upon the demonstration's leaders. This surveillance was used to gain an 

injunction against the `ringleaders', banning them from the site and from halting 

construction, for which they were threatened with a writ for £1.9 million damages if 

they continued to disrupt construction. As Rowell (1996), notes this tactic 

commonly known in America as Strategic Lawsuits Against Public Participation 

(SLAPP), served to severely debilitate the protest. 

148 After the violence of the day, ten of the guards resigned and twelve followed the next day, in 

protest at the treatment of the demonstrators (Rowell, 1996: p334). 
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The law was used again to achieve a similar outcome in the M65 and Newbury by- 

pass protests. In these instances the Crown Prosecution Service, through the 

strategic use of bail conditions, sought to break the protests of environmental 

campaigners149. The bail conditions placed upon protestors included: placing an 

exclusion zone of one kilometre around the site; ordering them to reside at their 

home address; and forcing them to sign in at a police station near their home. In 

these examples the legal system was utilised by the powerful to provide strategic 

tools to break these environmental protests. 

7.4 Regulating Environmental Harm 

The previous section demonstrated the wider social processes which have operated 

to create the terrain upon which the regulation of the environment is shaped. This 

section will seek to describe the manner in which these material struggles have 

impacted upon the structures of environmental regulation. It will also explore the 

institutional discourses which have reproduced and reconstituted the dominant 

ideology that has emerged from these conflicts. 

This section is based upon interviews conducted with three environmental 

regulators: The Environment Agency, A Local Pollution Control Team, and an 

Environmental Quality Team. The Environmental Protection Act 1990 created this 

regulatory framework, which is currently in operation in the U. K. The Act gave the 

responsibility for regulating large polluting processes to the Environment Agency, 

through the Integrated Pollution Control system, whilst smaller processes are 

regulated by local authorities through the Local Air Pollution system. This system is 

gradually being replaced by an Integrated Pollution Prevention and Control system, 

which will be explained later in this section. 

The Environment Agency has the responsibility for maintaining the air, water, and 

land quality in England and Wales. It is the largest environmental regulator in the 

U. K with 10,500 staff and an annual budget of L650 million. The agency is 

responsible for authorising polluting processes - to land, air and water - and 

enforcing breaches of these authorised levels. In the case of air pollution the agency 

149 The Crown Prosecution Service used similar tactics in the miners' strike of the 1980s to prevent 
`flying pickets' (Coulter, Miller and Walker, 1984). 
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authorises an estimated 2000 large industrial processes. Alongside this function the 

agency investigates reported pollution incidents. 

The local authority used in this study had a regulatory framework consisting of a 

Pollution Control Team, and an Environmental Quality Team. The Pollution 

Control Team's remit covers the council's statutory obligation to prevent and 

remedy, land, air, noise and water pollution. The main focus of the team is the 

control of noise pollution, however they authorise around 90 small-scale polluting 

processes a year. The Environmental Quality Team has a more policy-oriented 

function, with its role being to monitor, assess, research and to report on all aspects 

of the local environment. This team is responsible for the designation and operation 

of the authority's air quality management areas. 

7.4.1 The Regulatory 'Relationship' 

Although the interviewees in this case study were drawn from three different 

agencies, they expressed a seemingly consistent view upon the nature of regulation. 

Most viewed regulation to be a `relationship' with industry: 

I have a relationship with them I don't want to ever have to get to a stage where I 
have to enforce anything. If the worse comes to the worse I will have to get tough. 
You get the other people who say, `show them that you mean business, go in hard 

and negotiate back from that position'. I think they are getting less and less over the 
years. (Environment Agency Representative) 

The above quote demonstrates the accepted characterisation of the regulatory role 

as a `relationship'. This analogy serves to background the notion of conflict 

between the regulator and the regulated in order to promote the concept of a 

reciprocal arrangement built upon a form of equality. 

Furthermore, the quote reflects a shift in the ethos of regulation, the movement 

from a 'conflictual' to a more `conciliatory' style. The inter-textual device contained 

in the quote, 'I think they are getting less and less over the years , infers this has been a 

necessary transition in the regulatory ethos. This perceived transition could be 

located in a wider context of restructuring capital as discussed in the previous 

section, which has rendered a conflictual approach `inappropriate'. Symptomatic of 

this transition has been New Labour's attitude toward corporations' responsibilities 

for the environment. Blair's request to the top 350 U. I. companies to publish 

environmental reports by the end of 2001 is an example of New Labour's self- 

regulatory model. However, only 79 acceded to this request. To make matters 
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worse for Blair's `self-regulatory' model, 60 companies of the FTSE 350 were 

already publishing reports in 1998. In other words, of the 290 companies to whom 

'Blair's challenge was relevant, only 19% have met this objective (Friends of the 

Earth, 4/1/01). 

The limits imposed by the wider structural relations discussed in the previous 

section, are widely acknowledged by the interviewees: 

We are also moving quite rapidly into the partnership role ... the agency is very keen 
to get on board with their industry facing groups and educate, and promote best 

practice to prevent them being in breach of authorisation and more particularly 
reducing their impact upon the environment. (EA Representative) 

We are also hit by industrial sectors, by let's say well, the current problem we have is 
the agricultural sector a huge downturn in their profits and margins are very thin 
now, big overheads and they are under financial constraint. So one of the things we 
tend to notice that slips is the environmental side that activity is very often a 
disbenefit... (EA Representative) 

These quotes demonstrate the extent to which regulatory agents' activities are 

shaped by the concerns of capital, and the necessity of a `partnership' approach to 

secure regulatory compliance. In spite of operating within the realities set by the 

`free market', the interviewees talked of strategies which were deployed to counter 

some of the limits imposed upon them: 

Yes, there are various notices under various legislation. Notices under the 
Environment Protection Act, we could often use on waste issues. Company a 
(chemical company), ... pretty dodgy chemical reprocessing company in area f, lots 

of breaches of license, lots of notices. So there was a lot of thinking upon our part 
as to what instruments, you know how to enforce the site, some prosecution taken 
in the past... the line we went down was to serve suspension notices on them 
suspending imports... suspending imports of the waste into the site, which involved 

us doing drum counts which is quite a laborious job to verify if they are in or not. 

Prosecution was not the answer, because they would appeal, they would get a fine 

which they might not be able to pay, they would appeal against that, that would 
draw us into a long legal process. The way to do it was to control them by use of 
notices and that was the strategy we decided. (The above quotes are attributed to 
one EA Representative) 

The two quotes above demonstrate that the rationale for regulation is based around 

strategies which will continue to engage a company in the process of environmental 

management and only in a minimal sense upon the application of the law (Hawkins, 

2002). The use of notices is a strategy which secures a degree of compliance when 

dealing with industry and its disproportionate resources. The second quote is 

instructive of the attitude of the interviewees toward prosecution. Prosecution 

appears to be determined by the regulatory agency's ability to participate in the legal 

process, and is often dictated by levels of resources. 
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In spite of the drive towards deregulation certain sections of industry and 

government acknowledge the need for society's support for production (Snider, 

1987). Clearly an example of this process is the strict liability offence, which does 

not require proof of intention to commit an offence. Lacey, et al (1990) observe 

that capital has accepted this form of offence, as the removal of intent creates the 

perception that these are not `real crimes' but `quasi crimes'. This is probably true, 

however, further factors to consider are the increased efforts and resources required 

to prosecute strict liability offences as `conventional crime'. Hence, strict liability 

appears a compromise in order to demonstrate that a form of regulation exists. 

However this may not be effective in terms of harm prevention. Strict liability in 

practice does not operate, as state rhetoric would have us believe. As Carson (1970) 

noted in his classic study, these rules are enforced in such a way that only offenders 

who repeatedly ignore warnings and advice are prosecuted. Carson's observation 

was reflected in the attitude of the interviewees: 

Something we have been using for years is a tick sheet that we had which listed all 
of these type of things and it has got an `either or scenario'. So for instance, it says 
`history of pollution', `no history of pollution', so you put your tick against the 
appropriate one and you simply add up the ticks at the end... You say it wasn't 
weather related, it was foreseeable we told this guy before, it did cause quite a 
serious pollution, it is in the public interest to do it because the people in the village 
are fed up with this problem or there is quite a big media interest. (EA 
Representative) 

The interviewee describes the bureaucratic `checklist' which shapes decisions upon 

prosecution, which serves to exclude any explicit reference to the harm the polluter 

caused through the rather ambiguous category of `serious pollution'. Even this 

consideration is given equal weight to the other factors on the list, such as the 

polluter's previous record. The subjugation of harm in the prosecution of polluters 

has a further dimension - the level of public resistance to the polluting activity. The 

prosecution of pollution has little to do with its impact upon human health. 

Consequently polluting companies are unlikely to be prosecuted for the harm they 

cause. A point illustrated by Friends of the Earth research, which found that during 

the period of October 1995 to September 1996 that water pollution limits were 

breached 2,152 times in 830 locations across England and Wales. As a result of 

these breaches only 17 companies were prosecuted by the Environment Agency, 

whilst no directors of these companies were held liable for this harm (Friends of the 

Earth, 1997a). Furthermore, of the 20,000 pollution incidents that occur a year 
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around 250 prosecutions result, which means there is a one in eighty chance of a 

company being prosecuted for these incidents (Friends of the Earth, 1997a). 

7.4.2 Defining Environmental Harm 

The subjugation of human harm in the process of environmental regulation can be 

situated in the regulatory agent's ambivalence to the issue of human health. The 

interviewees from the Environment Agency reflected the following position: 

Now, how do you mean harm to the environment? Is it to the human environment 
or to the green environment? Because in many ways there is an overlap within that. 
What can be of harm to human's expectancies and lifestyles can be totally different 
in many ways and may not be good for the green environment... We all might like 
to have some activity which gives us pleasure and recreation and we see it as a good 
human environment because we are getting lots of exercise and fitness, but that 
activity in itself may in fact impact upon the local environment. (EA 
Representative) 

But we of course have to have a view on the human harm because it is all part of the 
whole environment. But we are not the enforcing authority on human health issues. 
(EA Representative) 

The first quote demonstrates the interviewee's perception of environmental harm to 

be restricted to the harmful consequences which human action may inflict upon the 

physical environment. This logical connector neglects the reality that human 

polluting activity has consequences for both humans and the `green environment'. 

This device serves to prioritise the agency's responsibility to the physical 

environment, whilst `backgrounding' its responsibility for human harm. 

The second quote reinforces the first interviewee's position by placing the issue of 

human harm outside of the bureaucratic remit for the `green environment'. This 

serves to deny the actor's moral responsibility for these issues. These opinions are 

reflected in the Environment Agency's list of institutional aims, which similarly fail 

to acknowledge human health (Environment Agency, 1998). The position of the 

Environment Agency has not gone unchallenged. Friends of the Earth have sought 

to bring reform to the `environmental regulator' which claims that it `doesn't have expertise 

on health issues' (Friends of the Earth, 9/11/01). Furthermore, the agency's position 

was seemingly contradicted by an interviewee from a Local Environmental Quality 

team: 

We are actually there to protect the public and to ensure the air the public breathe 
and the water the public come into contact with and the land over which the public 
walk, isn't going to cause them harm. Whereas the Environment Agency have the 
same general aims but they are much more focused upon particular processes to 
best practical means. So they have a more focused approach to v. -hat is allowed to 
come from any single stack. ( Environmental Quality Team representative) 
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This interviewee accepts the bureaucracy's responsibility for public health from the 

aggregate impact of pollutants. Similarly, the interviewee recognises the 

Environment Agency's responsibility for the pollution resulting from specific 

industrial processes and their human consequences. 

The Environment Agency's distinction of harm caused by pollution to the physical 

and human environment has served to obscure the relationship between polluting 

activities and their resulting human harm. This is starkly demonstrated in the case of 

Heather Preen, which was referred to in the following quote made by an 

Environment Agency representative: 

I suppose in so far ... as we enforce compliance with the bathing water directive, the 
human health angle, I say indirectly. It is not effect per se, if you breach the 
bathing directive, but the bathing directive is something we can take into account 
and you sense that. Keeping the beaches nice and clean and you avoid the fuss over 
the poor girl who died at Dawlish Warren. As a result of that the local water 
company are going to comply with our emission discharge from the Dawlish 
treatment works. (Environment Agency Representative) 

The interviewee's reference to the case of Heather Preen in the form of a 

euphemism you avoid the fuss over the poor girl who died' serves to deny uncomfortable 

aspects of the case for the Agency. Furthermore, this device promotes a `reality' 

that this death was a tragic accident. By referring to the concerns of the family as 

fuss , an attempt is made to devalue the genuine concerns that surround the 

incident. These concerns challenge the `mini moral community' of the agency 

because it demonstrates the consequences when the principal environmental 

regulator denies responsibility for the human consequences of environmental harm. 

Heather Preen died from Haemolytic Uraemic syndrome on the 8th April 1999. She 

contracted the disease after coming into contact with the E. coli. 0157 bacteria, whilst 

on holiday with her family in Dawlish Warren. A further four families were affected 

by the E. coli bacteria after visits during the same period as Heather Preen's family 

(Guardian, 25/8/99). The Environment Agency is responsible for monitoring the 

quality of sewage discharges along this coastline. At the inquest held into Heather 

Preen's death, her family's legal representation presented evidence supported by 

independent scientific and medical experts. This evidence stated that on the day of 

the Preen's visit, due to specific weather conditions, the crude sewage discharged 

into the sea through a nearby- long sea outfall pipe was washed back to shore (Leigh, 

Day and Co, 2002). The Environment Agency, on the 22nd, 2411' (the date of 

Heather Preen's visit) and 29th received complaints about sewage discharges at a 
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point two kilometres from the beach (Guardian Newspaper, 11/2/00). 

Furthermore, the Surfers Against Sewage (SAS) pressure group discovered during 

this period three incidents of raw sewage being washed onto the beach (Guardian, 

25/8/99). 

Mr Preen gave a sceptical response to the Water Company's claim that the bacteria 

may have been contracted from dog faeces on the beach because he recalled 

encountering a `smelly puddle' with pieces of toilet paper in it (Guardian Newspaper, 

18/8/99). As a consequence of the inquest South West Water has sought to install 

ultra violet treatment at its Dawlish treatment plant, which eradicates E. coli bacteria 

from sewage. 

Perhaps a more pro-active agency might have prevented these discharges, yet it 

would be erroneous to locate sole culpability for the ineffective regulation of the 

beach with the Environment Agency. The tragic death of Heather Preen and the 

Environment Agency's role must be seen in the wider context of the water 

industry's privatisation. When privatising the water industry in 1989, the 

Conservative Government sought to protect the `consumer' through the creation of 

the Office of Water Services (OFWAT). OFWAT was charged with the 

responsibility for the economic regulation of the industry, to ensure the industry 

invested sufficiently in its infrastructure. This would be administered through a 

price capping policy which would make water affordable, whilst allowing the 

industry to maintain investment in the system. However the Conservatives refused 

to place restrictions on shareholders' dividends. At the point of privatisation 

OFWAT agreed to a spending plan for the first five years of the water companies' 

operation with each company respectively. In this period, as Scholfield and Shaoul 

(1997) note, the majority of the companies under-spent on their capital expenditure 

for sewage services: 

Overall, for the ten water and sewerage services combined, the companies spent 
£235 million less than they had budgeted. (Scholfield and Shaoul, 1997: p7) 

Furthermore, the water companies spent a total of £2 billion on improving coastal 

discharges in the period 1989-1997, whilst paying dividends to shareholders of an 

estimated £9 billion from 1989-1998 (SAS, 1998). 

Coupled with the failings of the water industry, successive U. K governments have 

sought to comply with the minimum standards required by the 1976 European 

Bathing Water Directive, which has left the UK, alongside Portuggal, as the only 
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member states with High Natural Dispersion Areas. In spite of a House of 

Commons Select Committtee report in 1990, recognising the grave risks associated 

with the practice of long sea outfalls of raw sewage, companies have been allowed 

to continue the practice (SAS, 1998). However, this is a situation which the 

Environment Agency has served to legitimate rather than challenge, through its 

acceptance of the industry's compliance with the minimum EU standards. This is a 

situation, which runs contrary to the interests of human health. To illustrate this 

point, one need only point to the fact that 86% of reported illnesses to the SAS 

medical database are contracted from beaches reaching these minimum standards 

(SAS, 1998). Clearly, these minimum standards negotiated by the water industry are 

not sufficient to safeguard human health. 

7.4.3 Balancing Harm 

The previous section demonstrated the prioritisation of the needs of capital over 

human needs in this regulatory framework. The majority of the interviewees 

referred to the problems of reconciling the interests in this conflict: 

We are very keen now on that lovely phrase sustainable development and everything 
that we do can has to be sustainable in the long term and in comparison or parallel 
to that it has got to be economically viable to do that. It is no good us asking for 
gold plated answers to things when it is not economically viable. So you have this 
very difficult balance to do. (EA Representative) 

The interviewee acknowledges the 'difficult balance' which must be struck in 

environmental policy, however he/she also demonstrates the overriding concern at 

the heart of this process. These notions came to the fore in the interviewee's 

discussion of sustainable development. In the above quote the interviewee presents 

this notion alongside the needs of capital. This serves to construct the reality: if 

sustainable development serves to hinder profits and capital accumulation it will not 

be put into practice. 

The attitudes espoused by the interviewee in the above quote are representative of 

the system of Integrated Pollution Prevention and Control, introduced by the 

Pollution Prevention and Control Act 1999. This system authorises polluting 

activities, where it has been established that it is not practicable to prevent or to reduce 

emissions to air, land and water. This system is governed by the Best Available 

Techniques' principle, which takes into account the balance between financial costs 

and environmental costs of introducing pollution reducing technology. Therefore, a 
balance must be struck at some point in a scenario where: `the greater the environmental 
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damage that can be prevented, the greater the cost for the techniques' (DEFRA, 2002). 

Inevitably the application of these principals is determined by the dominance of 

market talk in these institutions. 

An appropriate example with which to explore the dominance of market talk is the 

decisions taken within these institutions over the distribution of environmental risk. 

Section 7.2 has already presented evidence on the link between the allocation of 

environmental pollution and social inequality. This fact was acknowledged by some 

of the interviewees: 

The residential areas surrounding those locations tend to be those of the workers if 

you like. It is the workers that are exposed to the worst of industrial pollution, that 
is certainly the case in area a, where you have got all the council housing on the 
ridge and there is thirty, forty thousand houses of people living up there. They are 
the ones who are getting the brunt of the pollution from area b as it is brought 

across. 

Then you have got the east area c with all this pollution coming from the main 
roads. When you come through east area c, a lot of the roads that you are going 
through have poor socio economic housing, where the people tend not to use their 
cars for getting to and from work but tend to use the buses, but they are polluted by 

people coming through their area. So that is an inner city ring bit. So that is an area 
that is definitely subject to other people's traffic pollution if you like, whereas other 
parts of the city it is their own pollution. (Above quotes attributed to one Local 
Environmental Quality Team representative) 

The above quotes demonstrate two sources of pollution which are inflicted upon 

disenfranchised communities. The first of these is through the location of polluting 

industries in economically marginalised communities. As an interviewee recounted 

the regulation of polluting activities is dependent upon an individual's willingness to 

complain which in turn is related to socio-economic factors: 

But if you look at the next area, the area just over the hill you have got some of the 
most expensive areas of the city. You do get what we call grounding of pollution 
plumes it generates a hell of a lot of complaints, but it tends to be pollution the size 
of a football pitch which wanders around with the wind. I have been out there in 

my car chasing it and not finding and always getting to where it has just been. 
People there will complain (points to affluent area on map), people there won't 
complain (points to deprived area on map), people there are used to it they don't 

worry, people here are not putting up with it, they are on the phone straight away. 
(Local Environmental Quality Team representative) 

This quote demonstrates a process in which one group's harm claims are accepted 

over another groups. The logical connection between the statement people there 

won't complain' to people there are used to it they just don't worry , suggests this group are 

not bothered by the polluted area. However this has removed the possibility for 

alternative explanations. To say that people do not complain in this area would be 

erroneous, because there has been a history of protests led by local residents against 
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these polluting industries. For instance, concerned residents have been involved 

with the local Friends of the Earth group, who have published a case study of the 

area (Friends of the Earth, 1997b). These residents have campaigned successfully to 

prevent the approval of planning permission for a gas fired power station (Hansard 

Written Answers, 16/12/99). Although it is certainly true that individuals do not 

complain after every emission incident in the area, this should not be mistaken for 

acceptance of this situation. Furthermore, those who live in this area are 

economically reliant on the very industry which pollutes them. The regulatory 

agent's presentation serves to remove the consequences of an individual's socio- 

economic position upon their ability to articulate a successful harm claim. The 

second source of pollution risk is the phenomena of traffic pollution regularly 

brought from external locations into certain socially marginalised areas. This is a 

further example of the material consequences of the acceptance of one group's 

harm claim over another: 

Interestingly enough the pollution generated by the store is not very great when 
added to the existing background it is probably in the region of five per cent 
additional pollution added to the background levels, because there is already a lot of 
pollution in that corridor from the motorway. 

If we didn't have that stationary traffic during August we wouldn't have to declare it 

as a local air quality management area ... If you could ban the use of caravans in the 
month of August we could say `good bye problem'. Seriously it is due to the 
production of Noe and at night the majority of No as it is emitted stays as No and 
doesn't convert to Noe until it is in the presence of sunlight, so it is able to defuse 

and disappear, before the sun rises and we wouldn't then have this problem, but 

some answers are politically acceptable... Some are more politically acceptable, and 
some fit the local circumstances. 

... 
it is a societal thing at the moment, that some economic classes will use buses 

and will use coaches and others just won't, they don't see it as being them. Until we 
are able to smarten up the buses and make them run fast enough, smarten them up 
to the sort of grade that you get on airport buses. Executive and even junior 

executive classes still prefer their car because you can do a lot in your own car... 
he above quotes are attributed to a Local Environmental Quality Team 

representative) 

Before discussing these quotes, the reader should be reminded of the tragic 

consequences of private motorised transport as noted in the Acheson Report (see 

section 7.2): that those disadvantaged in society who do not have the benefits of 

this transport suffer the most from its pollution. In the context of this statement, 

the first quote demonstrates the processes which result in the sustained pollution of 

disenfranchised communities. Here, the interviewee is referring to a decision to 

locate a large furniture store, within an area already subject to high levels of traffic 

pollution. This quote demonstrates how these communities come to experience 
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disproportionate levels of air pollution. The rationale is that these communities 

already live in a damaged environment and, subsequently, the impact of increased 

traffic is less here than if the store had been located in a more pristine environment. 

This argument seriously hinders disenfranchised communities' ability to have their 

harm claims accepted by these institutions, because of its `common sense' appeal - 

why should not an area which is highly polluted be sacrificed for cleaner areas? Consequently, 

institutions have a powerful rationale to burden disenfranchised areas with pollution 

risks rather than seeking to challenge this status quo. 

The second and third quote, place local and institutionally situated harm claims into 

a wider political context. The second quote, recognises that the process by which 

institutions accept certain harm claims are shaped by external social struggles, in this 

case, solutions to traffic pollution must be politically acceptable' Similarly, the third 

quote demonstrates the weight that the harm claims of the `executive' and junior 

executive classes' carry. These claims are based upon individualist liberal discourses to 

maintain the `liberty' of personal motorised transport. Therefore, the search for 

solutions to the poisoning of disenfranchised communities is subjugated to these 

individualist harm claims150. 

These harm claims are grounded in the recent social struggles of the self styled 

people's fuel lobby -a collection of road hauliers, farmers and motorists which 

sought to challenge rising fuel prices. In particular, these protests were aimed at 

New Labour's taxation programme and resulted in Chancellor Gordon Brown's £2 

billion package of cuts, announced in his November 2000 pre-budget speech 

(Guardian, 9/11/00). Consequently, Brown who had frozen fuel duty in the 2000 

Budget, committed himself to freeze fuel duty for the 2001 and 2002 budgets, if oil 

prices remained high (Guardian, 9/11/00). Contrary to the harm claims of the fuel 

lobby, the Green Party in their policy document 'Fair on Fuel, Fair on the Future, note 

that between 1987 and 2000, whilst petrol prices rose 45%, and tax and insurance 

payments by 40%, the cost of motoring had risen in real terms by only 5.6-7.2% 

(Green Party, 2000). However, those using public transport have been subject to an 

150 A caveat should be added to the following discussion of the `fuel debate', which whilst focusing 

upon the role of the `road lobby', acknowledges the fundamental role of the oil industry in 

marginalising the development of cleaner alternative fuels and maintaining a `carbon-centric' society 
(see section '. 3). 
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increase in costs of two to four times that experienced by motorists (Green Party, 

2000). These figures are compounded by the external costs of road transport which 

are estimated at 43.2 billion, these include the cost of road building, noise, 

congestion costs, maintenance, accidents and health impacts (Green Party, 2000). If 

one considers that the revenue received from the roads by the government is L32 

billion a year, then road transport is subsequently annually subsidised by an 

estimated 011.2 billion (Green Party, 2000). 

This example highlights the process of `adiaphorsiation' which has seemingly 

neutralised moral responsibility amongst capitalist society for the costs of air 

pollution caused by car travel. Thus, the assertion of the individual's `right' to the 

freedom of choice would appear to be prioritised above the estimated 24,100 lives 

this freedom claims each year. 

7.4.4 The Causation of Harm. 

In order for a social group to establish a harm claim it not only has to demonstrate 

that its harm must be a primary concern, but it must have the harm's causal path 

accepted as the legitimate cause. However, conditions specific to the institution 

may combine to deny these causal paths: 

Interviewee - Well you need to prove the pathway... 

SP - Is that difficult? 

Interviewee - That can be very difficult. We could have a scenario where a major 
industrial conurbation has dumped a load of plating chemicals down the sewer. 
Extremely toxic nasty stuff and it could be where the surface water system is, it 

could take a long time to get down there and what our guys then have to do is get in 
touch with local authorities as well, and sometimes the water companies, get them 
lifting manholes to try and trace where it has come from. So that can be quite a 
prolonged investigation on that. (Environment Agency Representative) 

The ethos of strict liability is fundamental in restricting the concerns of regulators to 

establishing the link of the pollution to the polluter. This ethos has served to 

background the concerns of regulatory actors for the health effects of these acts. In 

particular, this point is illustrated by the Environment Agency's denial of 

responsibility for human harm. Consequently, regulatory actors' narratives of harm 

have been structured by the notion of strict liability at the expense of the health 

effects caused by these regulatory breaches. 

The following quote demonstrates other devices which have served to deny the 

causal path between air pollution and human harm: 
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When do most people die? On a twenty-four hour clock, it is about three and four 

o'clock in the morning when your bio-rhythms are the lowest. Does that mean you 
should abolish three o'clock to four o'clock in the morning and save all of those 
lives. Or is it just natural that people die when pollution is high. This is a thing 
known as the harvesting effect in pollution terms, if people are going to die and they 
are at deaths door, something triggers their death and no-one knows what it 
is... Death's brought forward by a very short time period, so it doesn't really matter, 
but on the other hand if you might have had thirty years productive life and that is 
therefore lost years, not part of the harvesting effect. 

There is no clear evidence at all which links pollution with the onset of asthma. 
What is clear is that if you do suffer from asthma, then pollution can actually trigger 
asthma attacks - so you get more of them and pollution makes them far more 
harmful. So the pollution, is high more people are admitted to hospital for asthma 
than on days when pollution is low because the medical effect is that much 
stronger. I think that is a very clear bit of evidence, but other people have said that 
you can plot the rise in asthma against the consumption of yoghurt. (The above 
quotes are attributed to a Local Environmental Quality Team representative) 

The above quotes demonstrate the use of analogies to reduce air pollution deaths, 

to processes situated in the `natural world' The `harvesting effect' draws direct 

comparisons with the process of natural selection and presents an inevitability about 

these deaths. Thus, the source of these deaths, human pollution, is relegated to a 

peripheral role. A further distinction is drawn between the harvesting effect and the 

notion of deaths brought forward. Although these concepts seem to overlap, the 

interviewee seeks to emphasise this distinction, in order to reinforce the `natural' 

aspect of the `harvesting' deaths which do not `really matter, compared to those 

brought forward by years. 

This quote demonstrates the interviewee's wholehearted acceptance and promotion 

of `ageist' discourses which surround this issue. These arguments clearly resonate 

with the terminology of the state of `deaths brnught forward' as opposed to deaths 

`attributed' or `ended' by pollution (COMEAP, 1998). Furthermore, this line of 

thinking is clearly shaped by the needs of capital and the `ageism' it consequently 

promotes. For capital the elderly are a surplus population, they have passed 

`productive age' and are considered a burden upon growth because of the demands 

they place upon the nation state - namely in the form of pensions and health care. 

Secondly, a further strategy deployed in these extracts to undermine the link 

between air pollution and human harm is the presentation of this causal path as a 

pseudo-scientific theory. Thus, the interviewee's bio-rhythm and yoghurt- 

consumption analogies are an attempt to trivialise the notion of the causal path. 

This device serves to devalue the harm claims of polluted communities because the 

interviewee suggests that if this rationale is deployed then perverse policy outcomes 
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would result - `Does that mean you should abolish three to four o'clock in the morning? '. The 

point of this nihilistic reasoning is to restrict the levels of societal culpability for 

these deaths which air pollution claims each year. Consequently, this serves to 

maintain regulatory indifference and marginalize public concern over this harm 

production: thereby reducing the potential conflicts between capital and civil society 

this harm may cause. 

In spite of the `pseudo-scientific' bio-rhythm and yoghurt analogies of these 

regulatory actors there is considerable epidemiological evidence which details the 

link between air pollution and adverse health effects. For instance, there are a 

number of recent studies which detail this relationship with asthma (Morris et al 

2000; D'Amato et al, 2001; Lin et al, 2003) and cardiovascular disease (Ballester et 

al, 2001; Tertre, 2002; and Sunyer et al, 2003). Similarly, the Department of Health's 

Committee on the Medical Effects of Air Pollutants (COMEAP) has estimated that 

the deaths brought forward by the pollutants Pm1°, Sot, and Ozone claim: 8,100; 

3,500; and 12,500151 lives respectively (COMEAP, 1998). 

7.4.5 Re sponsibility for Harm Reduction 

In the context of these figures, estimates of deaths caused by pollution would seem 

to rival any other category of physical harm. This section has demonstrated 

regulatory actors' participation in moral indifference to the harm caused by 

pollution. Whilst it has been noted that the interests of the powerful have shaped 

these institutions, they are also the sites of conflict in which society's social struggles 

are acted out. Thus they have served to reconstitute these power relations and 

discourses in the specificity of the institutional context. Admittedly, the possibility 

for the regulatory actors' moral autonomy has been severely curtailed by 

bureaucratic restraints, which frequently conflict with the provision of need. To 

illustrate this point is the response of interviewees when questioned about their 

personal objectives: 

Well we talked about authorisations, indicators of performance, 'how many 
breaches there were of authorising activities? ', we can look in very simplistic terms 
of `how many authorising incidents from whatever polluting industrial sector there 
is? ' A downturn, have we targeted the oil industry to get those reductions. Can we 
demonstrate that there has been a pro rata decline in the number of incidents in that 

151 This figure is dependent upon which air pollution threshold is accepted as being linked to these 
adverse health effects. The lowest threshold has been taken here. 
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sector? If for some reason it has escalated we have failed for some reason we have 
failed in our job. (Environment Agency Representative) 

Well, do I do what I am told properly and a reasonable amount of it ,I suppose. 
(Environment Agency Representative) 

Response rate, resolution rate, and all this sort of stuff. That is a quantity type thing 
it is not really a quality type thing. How I judge it is are we managing to resolve 
complaints relatively quickly, are we keeping a lid on the number of complaints, 
reducing the numbers per year. (Local Pollution Team Representative) 

These quotes demonstrate that the interviewees perceived their roles heavily in the 

terms prescribed by the agency. This is evidenced in their references to pe / rmance 

indicators' which correspond closely to those set by the bureaucracy. However, none 

of the interviewees judged their role by their perceived effectiveness in reducing 

human harm. Furthermore, they did not gauge the effectiveness of their role in, for 

instance, the agencies' ability to reduce the number of the deaths caused by air 

pollution. The individual actors remain tied to the role provided by the bureaucracy 

and appear compelled by their moral obligation to perform their task. As a 

consequence, they remain indifferent to the inability of the agency and their role 

within it, to protect individuals from the harm inflicted by pollution. 

7.5 Conclusion 

This chapter sought to situate the continued production of environmental harm in 

the dominance of capital's needs over human needs. Furthermore, the social 

relations of capitalist society ensure that marginalized communities 

disproportionately shoulder the poisonous by-products of consumerism. 

However, in order to convince civil society of the legitimacy of this harm - the 

estimated 24,100 lives ended prematurely by pollution -a number of sophisticated 

devices have been deployed to maintain the hegemony of the historical bloc. The 

chapter has demonstrated the ideological and material structures which have sought 

to uphold the current hegemony. This has been maintained through the devices of 

harm talk and moral indifference. The chapter has noted the success of market talk 

in reducing the role of the nation state in protecting its populations from the by- 

products of capitalism. In particular, it noted the role of the discourses of science 

and risk in the legitimation of this deregulation. The chapter demonstrated that the 

actors in this regulatory framework have readily accepted the harm claims of 

individualism propagated by neo-liberalism. Consequently, harm talk has operated 
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in this framework to project the needs of capital over human need - demonstrated 

most clearly in the notion of sustainable development. 

The prioritisation of the needs of capital over human need has received `moral 

weight' through the process of adiaphorisation. Thus, those who fall outside the 

sphere of consumerism have been removed from the realm of moral responsibility. 

Thus the `haves' have conveniently wiped their consciences clear of the plight of the 

`have-nots' - who ironically suffer disproportionately the poisonous by-products of 

consumerism. A manifestation of this moral indifference can be identified in the 

withdrawal of the interviewees into their respective mini moral communities to deny 

their responsibility for harm. In order to justify this position, these actors have 

actively sought to obfuscate the link between pollution and human harm. 
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CHAPTER 8: CONCLUSIONS 

This study has sought to understand the production of harm in capitalist society. In 

doing so this thesis explores two themes. The first outlined the social relations of 

capitalist society which habitually deprive individuals of the necessities required for 

human well-being. Furthermore, it described the disproportionate burden of harms 

borne by those who find themselves at the bottom of the social hierarchy. The 

second sought to investigate the conditions which have perpetuated this harm 

production. In particular, its focus fell upon the regulatory systems which preside 

over the continual production of harm. The existence of regulatory frameworks, 

arguably the product of hegemonic compromise, have been given the responsibility 

to protect the population from pre-specified harms. An irony of capitalist society is 

that harm exists in spite of these structures. Thus, the central aim of this study has 

been to understand the processes which have seriously curtailed the role of these 

frameworks in harm reduction and have arguably resulted in the legitimisation of 

harm. 

These issues were explored through the research questions in this thesis. This 

chapter will seek to summarise the responses to these questions, and it will suggest 

ways in which they may be further developed. To remind the reader, research 

question one demanded: 

1 How can harm be identified? 

Is the approach of criminology to harm sufficient to encapsulate the vicissitudes of life? 

What normative approach best captures the reality of socially mediated harm? 

Thus research question one sought a critique of criminology, as an existing 

approach to harm, alongside the development of an alternative framework to reflect 

the socially mediated nature of harm. Chapter two provided the theoretical 

response to this research question. The chapter drew upon Foucault's 

power/knowledge axis in order to assess the relationship between criminology and 

power. Furthermore, this notion was deployed to suggest ways in which the social 

harm perspective, espoused as an alternative approach to harm, may minimise the 

effects of power upon the emergent discipline. Thus, the primary purpose of this 
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chapter was to demonstrate the problems that have arisen from the proximity of 

criminology to power. 

This critique consisted of five major points. The first point highlighted the 

ontological ambiguities of the notion of crime, and the consequences of 

criminology's acceptance of the term. Criminology has served to incorporate a 

number of very distinct social events under one banner and subjects them to a 

uniform causal analyses. In contrast to mainstream criminology, critical criminology 

has done a great deal to problematise the notion of crime and to demystify the 

process of criminalisation. However, as Hulsman points out, critical criminology 

has remained tied to the criminal justice system, which remains the sub-discipline's 

informational base. In many ways critical criminology's calls for the criminalisation 

of the powerful can be seen to have reinforced criminal justice as a form of conflict 

resolution. This is not to say that critical scholars should discard the criminal law as 

a political strategy against the harms of the powerful. Rather that its political utility 

must be carefully considered. However, a social harm perspective must detach itself 

from the notion of crime if socially mediated harms are to be accurately mapped. 

The second point noted the irony that the notion of crime and, subsequently, 

criminology focus upon a number of petty social events at the expense of more 

serious harms. Again critical criminology has done a great deal to highlight this 

issue and, in particular, to demonstrate the determining social contexts of class, race, 

and gender of this differential criminalisation. However, the sub-discipline in 

identifying a variety of activities, often those of the nation state and corporation, 

fails to outline a rationale which connects these activities. Consequently, it was 

argued, a social harm perspective must detail a number of aspects of the human 

condition which are essential to our well-being and without which we may be 

harmed. 

The third point highlighted the extent to which the criminal law's focus upon 

individualistic notions of intent, has served to remove from the criminological 

agenda, the harm caused by powerful social groups. The works of Box and Reiman 

seeks to draw criminological attention: firstly, to the extent of harm caused by the 

indifference of actors in state bureaucracies and corporations; and secondly, to the 

difficulties of placing acts of intention above those of indifference. However, many 

left wing criminologists, such as Stan Cohen, remain firmly attached to this 

hierarchy. Thus, Cohen arranges the acts of genocide and economic exploitation in 
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differing moral categories, as the former results from intention and the later from 

indifference. Consequently, it is the role of a social harm perspective to deconstruct 

this hierarchy in order to analyse all socially mediated harms. 

The fourth point demonstrated that criminology's failure to challenge the politicised 

nature of the criminal law has resulted in the discipline's legitimation of increasing 

levels of criminalisation and punishment. Christie's `Crime Control as Industry' exposes 

the capitalist interests which underpin the processes of criminalisation/punishment 

of pre-specified groups. The chapter sought to demonstrate the growing number of 

`professionals', `experts' and so on, who have their careers and livelihoods invested 

in this process. Criminologists are no exception to this process and many have 

provided the `knowledge' upon which this industry is based. However, the social 

harm perspective should not delude itself that the arenas of social policy, sociology 

or epidemiology are removed from questions of power. For instance, chapter four 

highlighted the increasing `marketisation' of the social sciences. Consequently this 

chapter devoted considerable attention to the challenges these processes pose for 

the social harm perspective. 

The final point sought not only to summarise the ways that criminology serves 

power, but also to identify the methodological characteristics of critical criminology 

that have minimised the effects of the power/knowledge axis. In particular the 

discussion recognised the sub-discipline's efforts to contextualise the criminal justice 

system within the structural relations of production, reproduction and neo- 

colonialism and its specific use of the politics of interventionism to demonstrate the 

structural issues involved in specific cases. The purpose of this was to demonstrate 

the very important aspects of this critical scholarship which should be adopted by 

the social harm perspective. 

In short the critique of criminology demonstrated mainstream criminology's narrow 

conception of harm by drawing upon the work of critical criminology which has 

highlighted a number of serious harms neglected by mainstream criminology. 

Although critical criminology has drawn attention to these harms it was been 

achieved in a rather ad hoc manner. Consequently, critical criminologists have failed 

to identify a normative schema which demonstrates why certain activities should be 

considered harmful than others. Thus it was asserted that the role of a social harm 

perspective is to develop a coherent schema which identifies a number of diverse 

harms. However, in responding to the question of criminology's ability to map the 
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harms of capitalist society this discussion raised a number of important points for 

the development of this alternative approach to harm. In particular, it raised the 

question of social harm's relationship with critical criminology and the criminal 

justice system. These issues were reflected in the later development of the social 

harm definition. 

The definition of social harm was divided into two parts. The first part sought to 

establish what is meant by the `social' in social harm. In order to demonstrate the 

socially mediated nature of harm in capitalist society the social relations that 

organise these societies were identified. Drawing upon pre-existing critical 

scholarship, for example critical criminology's attempts to contextualise 

criminalisation in structural relations, this approach to social harm seeks to 

understand the determining contexts in which harm occurs. In order to 

accommodate the social relations of production, patriarchy, and neo-colonialism 

Fraser's (1995,1997, and 1998) work on the interrelationship between the injustices 

of maldistribution and misrecognition was drawn upon. Furthermore, Frasers's 

notion of bivalent collectivities provides an instrument to resolve the dialectical 

nature of these social relations. Fraser's bivalent collectivities were illustrated by the 

work of Gilroy (2002), Sivanandan (2001), and Eisenstein (1999) that reflect upon 

the dialectical relationships of race, gender and class. A caveat should be added to 

this theoretical framework which recognises some of the problems with this 

approach. The use of Fraser's framework to integrate the works of these writers is 

open to the criticism of eclecticism, because of the differing political projects these 

writers are involved in. There was not space to develop a more comprehensive 

theoretical integration of these works and this is an area which should be developed 

in the future. However, chapters five, six, and seven demonstrated - through the 

analysis of the social relations upon which the respective harms are based - how this 

may be achieved empirically. 

The second part of the definition of social harm sought to outline a normative 

framework through which harm can be identified. In chapter two it was argued that 

this framework should not be developed using pre-existing discourses such as 

human rights. It was felt that human rights may provide an avenue for potential 

interventions and the social harm perspective must explore this further. However, 

the problematic nature of liberal individualist theories, from which human rights 

derive, means a differing framework should be sought to capture the necessities of 
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the human condition. Doyal and Gough's work on human needs was drawn upon 

in order to achieve this task because, it not only offers a perspective upon the 

fundamental aspects of the human condition but also, seeks to demonstrate the 

social pre-requisites necessary to achieve human liberation. 

This framework was utilised in the case studies in the empirical identification of 

harm. From this process a number of advantages to this approach may be 

discerned. The first (a seemingly trite) point was the ability of this approach to 

demonstrate the harmful nature of low pay, policing and pollution. However, this is 

nonetheless important because as chapters five, six, and seven demonstrate, 

considerable ideological and material resources have been invested by the economic 

and political elites to deny the harmful consequences of these activities. This point 

was illustrated by the criminal law's inability to incorporate these harms within its 

remit. Furthermore, this approach allowed not only these initial harms to be 

identified, but a series of resulting secondary harms to be considered as well. For 

instance, section 5.2 demonstrated the secondary harms which occur as a result of 

dominant accounts after deaths in police custody to both the families of these 

victims and their communities. Finally, this framework demonstrated the social pre- 

requisites necessary for need fulfilment and, consequently, this facilitated the 

analysis of state agencies' response to be considered as contributory causal factors 

of harm. For example, section 7.2 demonstrated the societal needs which remain 

unfulfilled and have led to the disproportionate location of polluting activities 

within marginalised communities. 

In spite of these advantages to this normative framework the irony of developing 

such an approach within the social harm discourse was not lost. Thus, chapter two 

acknowledged that the social harm perspective must seek to minimise the effects of 

the power/knowledge axis. The perspective must remain reflexive to the impact of 

the imposition of discursive norms. In particular, concern was expressed with the 

potential post-modernist criticism of the `totalising' nature of this normative project. 

This issue was explored through Soper's (1993) critique of Doyal and Gough's 

(1984,1991) `thin' theory of need. In response to Soper's critique, Gough (2000) 

stresses the importance of need satisfaction through both expert and experiential 

knowledge. Consequently chapter four demonstrated how the data collection, upon 

which the case studies are based, sought to draw from these different knowledge 
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types. Thus, chapters five, six and seven all drew upon experiential testimony and 

used material from `grassroots' campaign groups as a significant source. 

Furthermore, Soper argues that Doyal and Gough reduce the serious harm which 

results from non-fulfillment of need to the sum of our bodily functions, neglecting 

the importance of subjectivity. Doyal (1993) responds to this criticism by stating 

that their theory of need specified that serious harm results from the `disabled social 

participation' caused by the non-fufi iment of need. Thus, the definition of harm in 

these case studies sought to identify the cultural context in which need exists. To 

illustrate this point, chapter five demonstrated that the harm caused by low pay 

follows from the `disabled social participation' caused by economic inequalities. In 

order to develop a more complex notion of `disabled social participation' and, 

subsequently harm, then Soper's critique should be further addressed through the 

existing marxist literature upon the human condition. It is suggested that this 

theoretical exercise should be accompanied by the empirical fine-tuning of this 

framework. 

The remaining research questions sought to identify the reasons why the process of 

harm production, identified above, has come to be accepted by capitalist society. To 

remind the reader of these questions: 

2. What are the structures which legitimate harm production? 

What are the material interests which are invested in the production of harm? 

What are the ideological conditions which facilitate the production of harm? 

3. What institutional level practices which perpetuate harm 
production? 

What are the discursive formations which perpetuate harm? 

What are the social practices which perpetuate harm? 

4. What is the relationship between the structures identified in 
question two and the practices identified in question three? 

These questions sought to identify the processes at work within capitalist society 

which have legitimated the harm its organisation causes. In order to approach these 

questions, a theoretical framework was outlined in chapter three to demonstrate 

both the macro/micro levels and the material/ideological elements of these 

processes. Thus, the concepts of the historical bloc and hegemony were drawn 

upon to understand the manner in which groups with diverse interests are 
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organised. In particular, these concepts are central to our understanding of the 

dominant groups' ability to convince subordinate groups of their leadership. As 

Gramsci notes, the withering of coercive elements of the state are surpassed by 

more conspicuous elements of control. Thus civil society has become the arena in 

which consent to leadership has been sought and the capitalist state seeks to `organise 

permanently the impossibility of internal disintegration' (Gramsci, 1999, p234). An 

important element of achieving this hegemony has been to persuade the 

subordinate groups to accept the harm production which results from the current 

organisation of the historical bloc. Consequently chapter three outlined two 

theoretical concepts - harm talk and moral indifference - in order to understand this 

aspect of capitalist hegemony. 

The first concept, harm talk, is the process in which different groups compete for 

societal recognition of the `harms' they perceive to be inflicted upon them. Thus, 

this process dictates whether a group's claims are accepted or rejected by society. 

This selection process has operated because power in society attaches values to 

these claims. Consequently, harm talk has come to be organised into hierarchies 

and whether a claim exists at the apex or the base of the hierarchy is dependent 

upon the value attached to these. Clearly those groups who wield power in society 

naturally possess the resources to attach greater value to their harm claims. In 

short, powerful groups are more likely to have their harm claims accepted. 

In a Foucauldian sense power has imposed a number of strategies upon the 

discourses of harm talk providing the means by which certain group's harm claims 

are prioritised over others. Chapter three identified Foucault's three external 

constraints placed upon discourse that influence the meanings it produces. Each of 

these external discursive frames was discovered to be operating in the harm talk 

detailed in chapter, five, six, and seven. 

The first, the prohibitory strategy has operated in harm talk to exclude or dismiss 

certain forms of argument. Thus, any harm claim which relates a harm to the 

organisation of capitalist society is naturally subjugated to those harm claims which 

are based upon its organising principles. For example, chapter five described the 

subjugation of the harm claims of the low paid to market talk. Hence, the claims of 

the low paid that serve to challenge the inequities inherent to the organisation of 

capitalist society's relations of production, were marginalized by the individualist 
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claims of the market that highlight the harm inflicted when autonomous actors are 

prohibited from entering freely into the employment contract. 

The second discursive strategy, division/rejection, serves to exclude certain actor's 

experiences from its boundaries. This strategy places constraints upon whose 

voices and experiences of harm are to be considered. For example, chapter seven 

demonstrated that the harm claims of marginalized communities - who bear the 

brunt of traffic pollution - carry less weight than those who wish to exercise their 

`right' to private transport. 

The third strategy, the will to truth, confers the status `truth' and `falsehood' upon 

certain forms of knowledge. Thus expert knowledge which is more often than not 

aligned to power has operated to legitimate the harm claims of the powerful. 

Chapter five demonstrated the use of the `expert' knowledge of neo-liberal 

economics by both the interviewees from the Inland Revenue and DTI to justify 

the promotion of market talk over the harm claims of the low-paid. Chapters six 

and seven demonstrated regulatory actor's use of scientific knowledge to accept the 

claims of state and market talk respectively. 

In spite of the success of the powerful in having their harm claims accepted, the 

hegemonic quality of harm talk must be recognised. This characteristic is reflected 

in the fact that the harm claims of the powerful are not habitually found at the apex 

and the claims of the powerless at its base. This is illustrated in the case of the 

minimum wage, clearly to some extent the harm claims of subordinate groups 

gained a foothold in New Labour's reconfiguration of the current hegemony. Thus, 

against the context of the rising inequalities of the Conservative administration, the 

harm claims of the subordinate groups carried greater value at this point. However, 

chapter five demonstrated that the unfulfilled human needs of these workers did 

not ensure their harm claims of in-work poverty resonated at the apex of this 

hierarchy. 

Although harm talk has been referred to in terms of a discursive process its material 

nature must be acknowledged. Thus the study was at pains to identify the existence 

of harm as a reality external to this discursive process. This was reflected in the case 

studies that sought to establish these social activities as harmful. For instance, 

chapter six cited the ideological resources which have been deployed by the state to 

deny the reality of the force and neglect that characterise deaths in police custody. 
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Hence, section 6.1 demonstrated that although these deaths fail to fall within the 

remit of the criminal law, they should be considered to be socially mediated harm. 

Furthermore, harm claims are underpinned by a series of material rewards, which 

serve to co-opt a number of subordinate fractions into accepting these discursive 

hierarchies. In all of the case studies it was demonstrated that state and market talk 

has permeated the regulatory institutions. These discourses have served the 

ideologies that maintain the current hegemony in which many of these regulatory 

actors have their own interests realised. For example, chapter five demonstrated the 

challenge that deaths in police custody represent to the legitimacy of `law and order' 

society. If one takes the example of omission cases, the PCA members sought to 

justify these deaths by emphasising the societal demands for the police to remove 

the `drunks' `drug addicts' and `mentally ill' who threaten the fabric of our 

communities152. Implicit in this construction is the notion that the security of the 

`haves' must forego the needs of the `have-nots'. These actors do not exist 

externally to this 'trade-off, they too are members of `law and order' society with 

interests invested in this process. Consequently, through their discursive practices 

these actors are instrumental to the consolidation and generation of `law and order' 

ideology. Through the acceptance of state talk, the PCA are active in the 

promotion of dangerous /reckless identities of the victims alongside the dangers 

they pose to the policels3. In short, their role within the process of harm talk 

cannot be divorced from their material position in the `law and order' society. 

The second concept, moral indifference describes the moral inactivity/ silence which 

greets the human suffering caused by socially mediated harm in capitalist society. 

Through a series of processes the dominant group has achieved moral indifference 

in a significant proportion of capitalist society, in order to legitimate the harm its 

organisation of the historical bloc causes. 

However, as chapter two demonstrated, moral indifference has come to be 

subjugated in the `common sense moral hierarchy of immorality' to intention (Box, 1983: 

p21). Box points to the clear ambiguities in this hierarchy. Firstly, moral 

indifference is arguably the cause of greater harm. Secondly, it appears morally 

incoherent to place intentional acts above acts of indifference because to be 

152 See page 171. 

15.1 See section 6.4.2. 
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indifferent demonstrates a disregard for human life in general as opposed to a 

specific person. In spite of these ambiguities this moral hierarchy and the rationales 

it has inspired have served to conscript a number of subordinate groups into the 

historical bloc. 

This study has demonstrated that moral indifference is both an implicit and cultural 

cause of harm. As an implicit cause of harm, moral indifference has structured the 

actions of those within the institutions of capitalist society. In the context of this 

study, moral indifference can be seen as an implicit cause because it has undermined 

regulatory actors' capacity to intervene within harm production. Thus, once a series 

of values or policies are decided upon at the macro societal level and reconstituted 

within the institution, these actors have sought to retreat within their mini-moral 

community to avoid some of the uncomfortable issues these policies raise. 

Consequently, the social distance that appeared between the regulatory actor and 

the victims of harm has negated `being for the other' and rendered the actor impotent 

to challenge this situation. 

In the pollution case study, the Environment Agency, declined responsibility for the 

effects of pollution upon human harm. The agency's actors have retreated into their 

mini-moral community, demonstrating loyalty to the bureaucratic task at the 

expense of human well-being. Hence, when questioned over their personal 

objectives, these interviewees failed to identify playing a role in harm reduction, 

instead they cited the importance of the bureaucracy's `performance indicators' 

154,155. Arguably, the material structures of the bureaucracy have conditioned these 

`immoral' responses, as there are rewards for such loyalty to a pre-defined task - in 

the form of remuneration and promotion for those who excel in these roles. 

Secondly, moral indifference has operated as a cultural cause of harm. In the 

context of regulatory institutions the case studies demonstrated the role of these 

actors in the construction of cultural indifference to harm. These actors are 

151 See page 221. 

155 _. A further example of a `mini moral community' can be found in chapter six (see section 6.4.4). 
The PCA members have sought to exchange responsibility for the rising levels of deaths in police 
custody for loyalty to the `law and order' bureaucracy. They have retreated into the `mini moral 
community' in order to negate moral impulses for the other. This has been achieved through the 
actor's assumption of a neutral stance charged with the role to bring `credibility' to the complaints 
procedure. Synonymous with neutrality has been the deployment of bureaucratic check lists which 
add a semblance of objectivity to this process. Excluded from this stance is the moral compulsion 
and willingness to intervene in this harm production. 
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conditioned by the dominant moral rationales, but also serve through their daily 

practice to reconfigure these discourses. In chapter three, Bauman's recent work 

upon the consequences for morality of economic restructuring over the last thirty 

years, was used to demonstrate the nature of societal indifference to human 

suffering in late modernity. This period has been characterised by the loss of a 

`collective sense of moral responsibility' for the `losers' of capitalist society. Bauman's 

notion of adiaphorisation captures this process. It describes a process whereby 

individualist and economic rationality has come to overshadow concerns for the 

other. Thus, this process has resulted in `ethical opprobrium' being removed for 

morally unconscionable acts. 

There was evidence of the regulatory actors' participation in adiaphorisation in all 

the case studies156. For example, in chapter five the dominance of economic 

rationality over the plight of the other produced moral indifference to those 

experiencing `in-work' poverty. Both the DTI and Inland Revenue representatives 

interviewed were not only conditioned by this `moral' ideology, but were active in 

the reconfiguring this ideology through their discursive practices. By legitimating 

the avoidance strategies that occurred after the act - that have arguably maintained 

`in-work' poverty - they have not only reinforced this ideology but have produced 

discourses which further legitimate this position. To illustrate this point was the 

DTI civil servant's reasoning that the avoidance strategies used by employers were 

`rational' responses to the act157. The fact that these avoidance strategies were 

responsible for some low paid workers experiencing little or no improvement in 

their weekly incomes, after the introduction of the NMWA, would appear to be 

morally justifiable. In fact, the DTI civil servant argued that for the low-paid 

worker to work a few less hours and receive the same wage was a `benefit'. 

However, the continued plight of the low paid worker appeared to be of little moral 

consequence. This example also demonstrates the material nature of moral 

156 Similarly, there are examples in chapters six and seven of regulatory actor's participating in the 
process of adiaphorisation. In chapter six both PCA Members and Senior Investigating Officers 

were active in legitimating police violence through the discursive frame of institutional norms (see 

page 177-181). These discourses serve to legitimate a system that seeks to recognise the moral worth 
of `individual' freedoms of the `haves' over the needs of the `have-nots'. In chapter seven, regulatory 
actors were active in obfuscating the relationship between human harm and polluting activity. This 

process was underpinned by the adiaphorisation of moral responsibility for the other and served to 
promote the morality of economic individualism above being for the other. 

157 See page 141. 
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indifference. These regulatory actors are generally located within society's `haves', 

and it is unsurprising that they seek to underpin an hegemony in which they 

perceive their interests to be realised. Thus the harm production that results from 

the current organisation of the historical bloc is unsurprisingly beneficial to these 

regulatory actors. 

In order to develop this concept of moral indifference, the study has drawn heavily 

upon the work of Bauman. However, a couple of caveats must be added to the use 

of Bauman in the study. The first caveat refers to the possibility for interventions 

after Bauman's rejection of ethical codes. It is of great significance, for those 

engaged in critical scholarship, to be able to distinguish between circumstances that 

are advantageous to moral thinking and moral action and those that are not. From 

these theoretical exercises political strategies may be organised to promote 

alternative spaces in the neo-liberal hegemony in which `being for the other' thrives. 

The addition of the concept of `identification' to Bauman's theory would serve to 

incorporate the concerns of critical scholarship whilst remaining faithful to the 

notion of `being for the other'. There is not room to discuss this concept further. 

However it does offer the opportunity for inter-subjective frameworks to be 

considered which promote moral thinking and action158. 

The second caveat relates to the empirical reality of Bauman's theoretical 

observations in his work upon morality in late modernity. Due to the limitations of 

time and space some of the ambiguities between Bauman's theory and the reality of 

the social world remained unexplored. In order to develop the notion of moral 

indifference a number of empirical issues must be explored in relation to the trends 

which Bauman bases his theoretical observations on. For instance, Bauman's 

arguments are based on an assumption that an increasing proportion of our society 

has been excluded from the job market. However, the reality is perhaps more 

complex than he suggests. For example in the United Kingdom, the 2002 claimant 

count was the lowest since 1976 (ONS, 2003). Putting aside disputes over the 

changing methodologies used to measure unemployment, these figures suggest that 

some of Bauman's theoretical assertions require further refinement in their 

empirical application. This does not discredit Bauman's work, as it is certainly true 

158 For further explanation of this concept see Pemberton (Forthcoming). 
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that inner-city communities have become excluded from the labour force (Torok, 

2000), but it raises the need to treat these assertions with caution. 

A further example considers Bauman's portrayal of the penal complex. It is 

undeniable that there has been a uniform rise in the levels of the prison population 

and that prison is increasingly being used as a tool to remove unwanted members of 

society. However, whether prison has now become a factory of exclusion rather 

than one of discipline is questionable. Again, if we take the example of the United 

Kingdom, there remain a number of disciplinary initiatives in U. K. prisons. This 

point is illustrated in the continued `treatment' of prisoners with drug dependency, 

through `post detox centres' and the CARAT (Counselling, Assessment, Referral, 

Advice and Treatment) programme. Again, in order to develop Bauman's 

theoretical work such contradictions between theory and practice must be 

addressed. 

Chapter three described the theoretical rationale upon which the interrelationship of 

moral indifference and harm talk is based. The basis of this dialectical relationship 

is the hierarchies present in both concepts. Thus harm talk is based upon a 

hierarchy in which the powerful are more successful in getting their harm claims 

accepted over the powerless. This ordering of harm claims has served to underplay 

the harm acts of the powerful characterised by indifference. The hierarchy of harm 

talk operates in tandem with the `common sense moral hierarchy' which promotes 

acts of intention above acts of indifference. As was explained earlier, acts of 

intention have come to be associated with the harm acts of the powerless, whilst 

indifference characterises the harm acts of the powerful. The process of 

adiaphorisation has further contributed to this moral hierarchy, because it has 

promoted `moral' concerns for economic /individualist freedom above `being for 

the other'. Hence, harm talk's discursive ordering of harm claims has been 

underpinned by the differing `moral' weight attached to these claims. Chapters five, 

six and seven illustrated this point, by demonstrating the inter-relationship between 

the promotion of state/market talk over human needs and the moral value given to 

these harm claims by the process of adiaphorisation. For example, in chapter five 

the benefits of the NMWA were obscured because market talk was underpinned by 

a process of adiaphorisation which has legitimated the continued existence of `in- 

work' poverty. 
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Ultimately this study has sought to demonstrate, through these two concepts, how 

the powerful groups of capitalist society have gained the consent of civil society for 

the harm produced by its organisation. Clearly, the focus of the study has fallen 

upon consent, however the important issue of coercion fell outside of its remit. 

This is not to deny the importance of the issue but to recognise the practical limits 

of this study. However, in order to complete this analysis upon the production of 

harm, then the coercive interventions of the capitalist state must be reflected upon. 

It would be an inaccuracy to suggest that the capitalist state's ethico-political 
leadership continually secures agreement of civil society for the production of harm. 

Rather, there are moments when hegemony fails to reconcile the interests of all 

groups. Thus, the state is often required to coercively intervene in political dissent 

which threatens to undermine the historical bloc159. A number of nation states have 

sought to use this oppressive apparatus in order to intervene in organised political 

dissent over harm production. This has been evidenced in the state responses to 

the recent `anti-capitalist' demonstrations against the World Trade Organisation in 

Seattle, and the G8 summit in Genoa, over the role of these organisations in the 

production of harm. Hence, an important avenue of future research is not only to 

reflect upon these coercive interventions, but also to understand why the 

hegemonic apparatus of capitalist society fails in these instances to secure consent 

for harm production. 

To summarise, this study has sought to develop a `sociological' approach to reflect 

the reality of socially mediated harm in capitalist society. Through a critique of 

criminology it has been demonstrated that power has removed many important 

issues relating to socially mediated harm from the agenda of the social sciences. 

Thus, this social harm perspective has sought to develop a framework that not only 

details the harms inherent to the organisation of capitalist society, but understands 

its production. In short, it is imperative that the social harm paradigm continues to 

develop, so that the human suffering inflicted by capitalist society upon the `have- 

nots' may be acknowledged and continue to be challenged. 

159 Chapter seven touched upon this issue when it reflected upon capital and the state's use of the law 
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to undermine the environmental protests against road building schemes. 
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APPENDIX I: INTERVIEWEE RECRUITMENT 

Figure 1: The Recruitment of Interviewees: Low Pay Case Study. 

Inland Revenue contacted: Four Regional Low Pay 

access denied by communications 

officer 

Units contacted 

independently: each unit's 

Employment fights Officer's 

agree to interview 

Regional Inland Revenue 

Compliance Teams contacted: 

access denied by communications 

officer 

Inland Revenue communications officer 

contacted: interviewed and 

contact given at DTI 

DTI Civil Servant contacted: 

interviewed. 
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Figure 2: The Recruitment of Interviewees: Deaths in police 

custody case study 

Police Complaints Authority 

contacted: interview arranged 

Crown Prosecution 

Service contacted: 

access denied 

Interview conducted with PCA 

Member 1: Member 1 suggests 
Member 2 as potential 

interviewee and a gatekeeper in 

Gatekeeper in Police 

force A suggests four 

potential interviewees 

Interviews with Senior 

Investigating Officers 1, 

2,3, and 4 conducted 

Interview conducted 

with PCA Member 2: 

Member 2 suggests 

contact with Members 3 

Interviews conducted 

with PCA Members 3 

and 4 
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Figure 3: The Recruitment of Interviewees: Pollution case study 

Environment Agency 

contacted: 

access granted 

Environment Agency 

Regional Pollution Prevention 

Officer interviewed: suggested 

Environment Protection Team 

Leader as potential 

interviewee and gatekeeper in 

Legal Department 

Environment Protection 

Team Leader interviewed: 

Gatekeeper in 

Environmental Planning 

Section suggested. 

Local Authority Pollution 

Control Team contacted: 

access granted 

Pollution Control Team 

Leader interviewed: suggested 

Pollution Control Team 

caseworker and 

Environmental Quality 

Team Officer as potential 
interviewees 

Pollution Control Team 

caseworker interviewed 

Environmental 

Quality Team Officer 

interviewed 
Gatekeeper in Legal 

Department contacted: 

Regional Solicitor 

interviewed 

Gatekeeper in 

Environmental Planning 

contacted: Environmental 

Planning Officer 
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APPENDIX IV: CAUSES OF POLICE OFFICERS' DEATHS 

(1994-1998) 

Year Road Traffic Murder Other Total 
Accidents 

.. 

1994 4 11 6 

(stabbed) (heart attach on baton 

training) 

1995 3 1- 4 

(shot) 

1996 7 1- 8 

(stabbed) 

1997 3 1- 4 

(stabbed) 

1998 4 -2 6 

(1 collapsed in office; 
1 killed in helicopter crash) 

All 21 43 28 

years 

Source: Hansard, House of Lords, 10 November 1999, cols: 175-176 
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APPENDIX V: USE OF FORCE MONITORING FORM 

Use of Force Monitoring 

When do I fill in this form 
When YOU have used force. 

Rank Insp. Sgi PC SC Other 

QQQQQ 

in dodics QEl QQQ 
Typo of Duty (ooty X one box) I 

Mobae Patm( 

Food Palo( 
Traffic I ARV 

D Ms 
ao 

Footh2a oucy 
PSU 

Dog Section 
Mod 
Off Duty 

Other (speci(y) 

Revised 01 (2000 
Please complete this form by 

entering an X in the chosen boxes 
using blue oo btac k ink. 

lac Numboc 

Incident 

Public Order 
Custody 

Currie 
Stmal Offonce 

Domestic 
Traffic 
arm, » SuSp'Idous Person 

Assault 
Other (SPAY) 

0 

1 
2 
3 
4 
5 
6-10 
Moce than 10 El 

Location 
mboc of subjects I ofh ndocs 

One 
Two 

The 
Foci 41 
Five 

More than Five (specify below) 
r-_ 

-- --I 

Length of time since you last 

recoi eed Officer S fcty Training 
(choose the range that best fits your 
circumstances) 

I-3 mths 
3-6 mVu 
6-9mdhs 

9-12mths 
12 - 18 mths 

Ovc 18 mlhs 

Roadway Q Oweling Q Car Park Q 
Public Park GanderVD(iveway Q Polk buitdicig Q 
Custody Bloat Motor Vcliýtle Q Train f 
Licensed pýmiaes Q Conxneraal pcenvses 

OüKf 

Reason for Use of Force (Cross as many as Bbd of &%32U1t by 
uppcopriate) o4endo 

Protect self I other officer 
Protect Public Fis ipunch 

Protect I secure property I evidence lGck 
Prevent harm to subject 

Head butt 

Effect arrest 
Struggle I 

Prevent oflonce 
Resist arms( 

Effect search 
Threat of Vdencc 

Remove Handcuffs Othc" 

Accidental 

Destroy animal 
Olhet (soecity) 
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00uuYYYY 
mLLi[11 

, 

Was tho incident ctlatcd to 

AlooW 

-. Drugs 
MenbTHefth 

Total Hornbor of oEr&cem at inident z ccne 



Which of the foUowing did you use? 

Yes 

Mandibular Mgte (ear) 
BcaChlal Piexus (nook) 

Sub Clavian (co(lar bone) 
Transport Wrist lock 
Arm Entanglement 
Arm t (escort) 

Non Compliant Handcuffing 
Knee Sie 
B &bxn Fist 

Sweeping Leg IGck 
Inca(acitant drawn 
Inr. apadtant used 

Baton drawn 
Baton striYa 

Baton rtsfraint 
Police Dog 
Shield Used 

F"reann drawn 
Firearm discharged 

Other (spedty bel)g) 

Nti of 

oý 

Was il a(Tective7 Wo2poCs Carried by LocatSon of WeapoNs 
subjoct 

Yet No 

er officers injured 

10 2E] 30 4D5p 
Paaso Indic tc what Pec9onai 
Protectfve! DefensNe Equipment you were in 
possession of at the type of the incidont 

tncapacitant Spray 
Rigid Handcuffs 

Amo(d Straight Baton 
Friction lock Baton 

Other handcuffs 
Protective Vest - Std. Foote Issue 

Protective Vest - (Batltstic/Spedatist issue) 
Shield 

Firearm 
Other 

SIgNtv2 of O(ficel c4m%cl. ng O's lo. m 

supcovkor 

Oetc 

Numbs 

None 
Firearm 
syringe 

Bladed Weapon 
Pointed Weapon 

Blunt Weapon 
Missile 

Botäe 
00 -ter (specify) 

In hand 
Cbse by 

Concea ed on person 
Above waist 
Below waist 
In grein ocea 
Other person 
Mo6x vehicle 

Ottes (spe ) 

0 
Your Injury - 

Body Part/9 
of your injuries 

None 
None Stab Wound 
Head &visittig 
Torso Stash I Laceration 
limb Broken bone 

Ott« 
Remembe to compl ete 
Accidert & assault torte 

6Q 7Q8Q 9+Q 

LPU of Incident 

BC S8 XB 
80 SC XC 
BE SO XD 
8F SE XE 
BG SF XF 
C8 SG XG 
CO SH XH 

0 

CE St 
CF 
CG 
CH 

Namc - -- -- 031c 

Submit This Form Direct to POT Headquarters 
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APPENDIX VI: ENIVRONMENT AGENCY 

ENFORCEMENT AND PROSECUTION POLICY 

THE ENVIRONMENT AGENCY ENFORCEMENT AND PROSECUTION 
POLICY 

INTRODUCTION 

1. The Environment Agency's aim is to provide a better environment for England 

and Wales both for the present and for the future. It will achieve much of this 
through education, by providing advice and by regulating the activities of others. 
Securing compliance with legal regulatory requirements, using enforcement powers 
including prosecution, is an important part of achieving this aim. 

2. The Agency's functions are extensive. They include pollution control, waste 
regulation, the management of water resources, flood defence, fisheries, 

conservation and navigation. The activities dealt with range from the regulation of 
recreational pursuits to the most complicated industrial processes. 

3. Agency staff work with Local Government and other Regulators on matters such 

as planning, air pollution, public health and occupational safety to ensure coherent 

regulation. They also work with many conservation bodies, voluntary groups and 

non governmental organisations in order to achieve common goals. 

4. The Agency regards prevention as better than cure. It offers information and 

advice to those it regulates and seeks to secure co-operation avoiding bureaucracy 

or excessive cost. It encourages individuals and businesses to put the environment 
first and to integrate good environmental practices into normal working methods. 

5. This Policy sets out the general principles which the Agency intends to follow in 

relation to enforcement and prosecution. It is to be used in conjunction with more 
detailed specific guidance for staff in respect of each of the Agency's functions. The 

implementation and effectiveness of the Policy will be monitored by the Agency. 

PURPOSE AND METHODS OF ENFORCEMENT 

6. The purpose of enforcement is to ensure that preventative or remedial action is 

taken to protect the environment or to secure compliance with a regulatory system. 
The need for enforcement may stem from an unlicensed 'incident' or from a breach 

of the conditions of a licensed activity. Although the Agency expects full voluntary 

compliance with relevant legislative requirements and licence provisions, it will not 
hesitate to use its enforcement powers where necessary. 

7. The powers available include enforcement notices and works notices (where 

contravention can be prevented or needs to be remedied), prohibition notices 
(where there is an imminent risk of serious environmental damage), suspension or 
revocation of environmental licences, variation of licence conditions, injunctions 
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and the carrying out of remedial works. Where the Agency has carried out remedial 

works, it will seek to recover the full costs incurred from those responsible. 

8. Where a criminal offence has been committed, in addition to any other 

enforcement action, the Agency will consider instituting a prosecution, 

administering a caution or issuing a warning. 

PRINCIPLES OF ENFORCEMENT 

9. The Agency believes in firm but fair regulation. Underlying the policy of firm but 
fair regulation are the principles of; proportionality in the application of the law and 
in securing compliance; consistency of approach, transparency about how the 
Agency operates and what those regulated may expect from the Agency, and 
targeting of enforcement action. 

Proportionality 

10. In general, the concept of proportionality is included in much of the regulatory 

system through the balance of action to protect the environment against risks and 

costs. 

11. Some incidents or breaches of regulatory requirements cause or have the 

potential to cause serious environmental damage. others may interfere with people's 

enjoyment or rights, or the Agency's ability to carry out its activities. The Agency's 

first response is to prevent harm to the environment from occurring or continuing. 
The enforcement action taken by the Agency will be proportionate to the risks 

posed to the environment and to the seriousness of any breach of the law. 

Consistency 

12. Consistency means taking a similar approach in similar circumstances to achieve 

similar ends. The Agency aims to achieve consistency in, advice tendered, the 

response to pollution and other incidents, the use of powers and decisions on 

whether to prosecute. 

13. However, the Agency recognises that consistency does not mean simple 

uniformity. Officers need to take account of many variables; the scale of 

environmental impact, the attitude and actions of management and the history of 

previous incidents or breaches. Decisions on enforcement action are a matter of 

professional judgement and the Agency, through its officers, needs to exercise 
discretion. The Agency will continue to develop arrangements to promote 

consistency including effective arrangements for liaison with other enforcing 

authorities. 

Transparency 

14. Transparency is important in maintaining public confidence in the Agency's 

ability- to regulate. It means helping those regulated and others, to understand what 
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is expected of them and what they should expect from the Agency. It also means 

making clear why an officer intends to, or has taken enforcement action. 

15. Transparency is an integral part of the role of Agency Officers and the Agency 

continues to train its staff and to develop its procedures to ensure that: where 
remedial action is required, it is clearly explained (in writing, if requested) why the 

action is necessary and when it must be carried out; a distinction being made 
between best practice advice and legal requirements. opportunity is provided to 
discuss what is required to comply with the law before formal enforcement action is 

taken, unless urgent action is required, for example, to protect the environment or 
to prevent evidence being destroyed. where urgent action is required, a written 
explanation of the reasons is provided as soon as practicable after the event written 
explanation is given of any rights of appeal against formal enforcement action at the 
time the action is taken. 

Targeting 

16. Targeting means making sure that regulatory effort is directed primarily towards 

those whose activities give rise to or risk of serious environmental damage, where 
the risks are least well controlled or against deliberate or organised crime. Action 

will be primarily focused on lawbreakers or those directly responsible for the risk 

and who are best placed to control it. 

17. The Agency has systems for prioritising regulatory effort. They include the 

response to complaints from the public about regulated activities, the assessment of 

the risks posed by a licence holder's operations and the gathering and acting on 
intelligence about illegal activity. 

18. In the case of regulated industries, management actions are important. Repeated 

incidents or breaches of regulatory requirements which are related may be an 
indication of an unwillingness to change behaviour, or an inability to achieve 

sufficient control and may require a review of the regulatory requirements, the 

actions of the Operator and additional investment. A relatively low hazard site or 

activity poorly managed has potential for greater risk to the environment than a 
higher hazard site or activity where proper control measures are in place. There are, 
however, high hazard sites (for example, nuclear installations, some major chemical 

plants or some waste disposal facilities) which will receive regular visits so that the 

Agency can be sure that remote risks continue to be effectively managed. The 

Agency will continue to develop models and tools to enable risks to be assessed and 

compared. 

PROSECUTION 

Purpose 

19. The use of the criminal process to institute a prosecution is an important part of 

enforcement. It aims to punish wrongdoing, to avoid a recurrence and to act as a 
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deterrent to others. It follows that it may be appropriate to use prosecution in 

conjunction with other available enforcement tools, for example, a prohibition 
notice requiring the operation to stop until certain requirements are met. Where the 
circumstances warrant it, prosecution without prior warning or recourse to 
alternative sanctions will be pursued. 

20. The Agency recognises that the institution of a prosecution is a serious matter 
that should only be taken after full consideration of the implications and 
consequences. Decisions about prosecution will take account of the Code for 
Crown Prosecutors. 

Sufficiency of Evidence 

21. A prosecution will not be commenced or continued by the Agency unless it is 

satisfied that there is sufficient, admissible and reliable evidence that the offence has 

been committed and that there is a realistic prospect of conviction. If the case does 

not pass this evidential test, it will not go ahead, no matter how important or serious 

it may be. Where there is sufficient evidence, a prosecution will not be commenced 

or continued by the Agency unless it is in the public interest to do so. Public interest 

factors that can affect the decision to prosecute usually depend on the seriousness 

of the offence or the circumstances of the offender. 

Public Interest Factors 

22. The Agency will consider the following factors in deciding whether or not to 
prosecute: 

> environmental effect of the offence, 
foresee ability of the offence or the circumstances leading to it, 

> intent of the offender, individually and/or corporately, 

¢ history of offending, 

> attitude of the offender, 
> deterrent effect of a prosecution, on the offender and others. 

personal circumstances of the offender 

23. The factors are not exhaustive and those which apply will depend on the 

particular circumstances of each case. Deciding on the public interest is not simply a 
matter of adding up the number of factors on each side. The Agency will decide 

how important each factor is in the circumstances of each case and go on to make 

an overall assessment. 
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Companies and Individuals 

24. Criminal proceedings will be taken against those persons responsible for the 
offence. Where a Company is involved, it will be usual practice to prosecute the 
Company where the offence resulted from the Company's activities. However, the 
Agency will also consider any part played in the offence by the officers of the 
Company, including Directors, Managers and the Company Secretary. Action may 
also be taken against such officers (as well as the Company) where it can be shown 
that the offence was committed with their consent, was due to their neglect or they 
'turned a blind eye' to the offence or the circumstances leading to it. In appropriate 
cases, the Agency will consider seeking disqualification of Directors under the 
Companies Act. 

Choice of Court 

25. In cases of sufficient gravity, for example serious environmental damage over a 

wide area, where circumstances allow, consideration will be given to requesting the 

magistrates to refer the case to the Crown Court. The same factors as listed in 

paragraph 22 (above) will be used, but including consideration of the sentencing 
powers of the Magistrates' Court. 

Penalties 

26. The existing law gives the courts considerable scope to punish offenders and to 
deter others. Unlimited fines and, in some cases, imprisonment may be imposed by 

the higher courts. The Agency will continue to raise the awareness of the courts to 

the gravity of many environmental offences and will encourage them to make full 

use of their powers. Examples of penalties presently available to the courts for 

certain environmental offences are: 

¢ Magistrates' Courts; up to 6 months imprisonment and/or L20,000 fine. 

¢ Crown Court: up to 5 years imprisonment and/or an unlimited fine. 

27. The Agency will always seek to recover the costs of investigation and Court 

proceedings. 

Presumption of Prosecution 

28. Where there is sufficient evidence, the Agency will normally prosecute in any of 
the following circumstances: 

ý- Incidents or breaches which have significant consequences for the 

environment or which have the potential for such consequences. The 

Agency takes seriously such incidents or breaches 

¢ Carrying out operations without a relevant licence. It is a pre-requisite to 

successful regulation that those required to be regulated come within the 

appropriate licensing system. 
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i Excessive or persistent breaches of regulatory requirements in relation to 

the same licence or site. failure to comply or to comply adequately with 
formal remedial requirements. It is unacceptable to ignore remedial 
requirements and unfair to those who do take action to comply. 

r Reckless disregard for management or quality standards. It is in the interests 

of all that irresponsible operators are brought into compliance or cease 
operations. 

> Failure to supply information without reasonable excuse or knowingly or 
recklessly supplying false or misleading information. It is essential that 
lawful requests for information by the Agency are complied with and that 
accurate information is always supplied to enable informed regulation to be 

exercised. 

¢ Obstruction of Agency staff in carrying out their powers. The Agency 

regards the obstruction of, or assaults on, its staff while lawfully carrying 
out their duties as a serious matter. 

> Impersonating Agency staff. The Agency regards impersonation of staff, for 

example, in order to gain access to premises wrongfully, as a serious matter. 

Alternatives to Prosecution 

29. In cases where a prosecution is not the most appropriate course of action the 

alternatives of a caution or warning will be considered, the choice depending on the 
factors referred to above. 

30. A caution is the written acceptance by an offender that they have committed an 

offence and may only be used where a prosecution could properly have been 

brought. It will be brought to the Court's attention if the offender is convicted of a 

subsequent offence. 

31. A warning is a written notification that, in the Agency's opinion, an offence has 

been committed. It will be recorded and may be referred to in subsequent 

proceedings. 

32. As with a prosecution, additional enforcement mechanisms may also be used in 

conjunction with a caution or warning. 

Working with other Regulators 

33. Where the Agency and another enforcement body both have the power to 

prosecute, the Agency will liaise with that other body, to ensure effective co- 

ordination, to avoid inconsistencies, and to ensure that any proceedings instituted 

are for the most appropriate offence. 
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APPENDIX VII: ENVIRONMENT AGENCY POLLUTION 

INCIDENT CLASSIFICATION 

EXPLANATORY NOTES TO TIER 2- EP FUNCTION INCIDENTS 

The following notes are designed to give the user further guidance on assessing the 

environmental impact on any incidents falling under the responsibility of the EP 

function. They are divided into the impact on Water, Land and Air. With additional 

guidance on incidents that have no observable environmental impact. 

4.1 GUIDANCE NOTES FOR ENVIRONMENTAL IMPACT: WATER 

4.1.1 CATEGORY 1 (Major) 

A) Persistent and/or extensive effect on water quality 

For the purpose of this document only "persistent" means an effect is still in 

evidence or likely to be evident at least 7 days from the date of the pollution 
incident. 

Extensive is taken to mean an effect over several km of a watercourse or a large 

area of a still water, as a minimum. (As a guide 1-2km should be used, but again 
some subjectivity may be applied, for example a major deterioration in water quality 

over half km on a large important river such as the lower Seven or Thames would 

certainly be a Category One incident). 

Serious effects on water quality would include for example levels of Dangerous 
Substance(s) in the waterbody exceeding toxicity levels known to cause serious 
harm/death to aquatic life and/or dissolved oxygen levels falling to critical levels for 

aquatic life. It would not include minor impacts such a thin oil sheen or a slight 
drop in dissolved oxygen levels even if they extend over several km. 

B) Major damage to aquatic ecosystems 

This category is subdivided into a number of possible effects, one or all of which 
maybe relevant! It is designed to give an overall assessment of the impact of the 
incident on the aquatic environment. 

i) Destruction or major damage to fish population and/or habitat 

When assessing the significance of a fish kill the investigating officer needs to 
consider the impact on either (or both) the fishery and the ecology of the 

waterbody. General guidance is given below, whilst more detailed information can 
be found in Fisheries Technical Manual 7. 'A fish Kill Assessment Guidance 
Manual'. Guidance from Fisheries should also be sought when required. 
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Impact on Fishery 

As a general rule incidents involving the death of more than 100 fish of any notable 

species should normally be classed as Category 1. However this should only be used 

as a guide as it is a difficult area in which to be prescriptive. The investigating officer 

must make a professional judgement based on a local knowledge of the Catchment 

and the Fishery status of the water. For example the death of 200 fish in a river with 

an abundant population maybe less significant than the death of 50 fish in a river 

with a poorer population. If there is any doubt guidance from Fisheries should be 

sort. 

The officer should also consider the effect the incident has on the ability of the 

water body to support a fishery, e. g. Silt deposits on spawning areas. 

Ecology 

Additionally or in cases where there is no fishery present the impact on the ecology 

of the waterbody should be considered. For example the loss of a large number of 
minor species such as Sticklebacks, Minnows and Bullheads in a small headstream. 

could be extremely important ecologically as they represent an important food 

source for resident fauna. 

ii) Destruction or major damage to SSSI or other important aquatic wildlife 
habitats 

This covers pollution incidents, which destroy or severely damage an SSSI or other 
important conservation areas. Again judgement will be required as the overall 
damage may appear limited, but investigations subsequently reveal that the pollutant 
has wiped out or severely effect the species giving the site special designation. 

Incidents such as these should be notified to relevant conservation bodies such as 
English Nature, Countryside Commission for Wales, RSPB etc, (as per Regional 

Incident Procedures) from which advice should be sought if necessary. 

iii) Destruction or major impact on invertebrate populations 

Incidents should be recorded as major where there has been destruction or 
extensive damage, e. g. lowering of biological GQA class, to the invertebrate 

community and other aquatic fauna and flora, over an extensive area, see (Section 4. 

1.1 A of this Annex). 

iv) Gross and extensive contamination of bed of watercourse 

Incidents should be recorded as major where the bed of the watercourse has been 

grossly contaminated with one or more of the following: sewage fungus, sewage 

solids, silt and other particulates over a significant area. These incidents may result 
in the Agency undertaking habitat remediation. 
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C) Closure of a potable abstraction point 

If the closure of an abstraction point is as a result of a plug of pollutant entering or 
approaching the intake, the incident will be categorised as Category 1 as closure is 
justified. Closure of an intake purely as a precautionary response should not 
automatically result in the incident being classified as Category 1. 

Closure of a minor unlicensed potable abstraction i. e. serving one or two 
households over a limited period should be normally be recorded as Category 2, 

unless other Category 1 impact criteria are meet. 

D) Major impact on amenity value 

Such impacts could include major adverse affects on an EC designated bathing 
beach or other popular bathing beach or the cancellation/postponement of an 
important recreational event or activity, e. g. Henley or a National Angling event. 

E) Major damage to agriculture and/or commerce 

Pollution incidents should be recorded as Category 1 when they cause serious 
financial damage to agricultural or commercial activity. Such damage could include 

the total loss of stock at a fish farm or a field of crops following the abstraction (or 

closure of an abstraction) of polluted water. 

Similarly the long-term interruption of production and/or extensive contamination 
of products at an industrial site should be recorded as a Category 1. 

F) Serious impact on Man 

Although the Agency does not have direct responsibility for human health due to 

water pollution it is important to record the impact any water pollution incident has 

directly on man. This includes health problems following contact with polluted 
'controlled waters' and/or abstraction and supply of water contaminated following a 

pollution incident in controlled waters. 

It is appreciated that this is a difficult area for the Agency and is likely to require 
liaison with local Environmental Health Official/and or Public Health 

Departments. Examples of the types of incident could include fatal or serious health 

problems resulting from contact/ exposure to pollutants in controlled waters, e. g. 

members of the public affected by fumes emanating from a contaminated 

watercourse, or following a pollution incident in controlled waters, members of the 

public have been supplied with contaminated drinking water with levels of 

pollutants exceeding toxicological limits known to cause short or long term heath 

problems. 

Incidents such as Camelford would be excluded as contamination occurred after the 

point of abstraction. 
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4.1.2 CATEGORY 2 

A) Significant effect on water quality 

Category 2 incidents may have effects over several km, e. g. a heavy rainbow 

coloured oil film. However serious effects on water quality will generally be 
localised e. g. low dissolved oxygen and high ammonia, levels along the length of a 
small ditch or stream or alternatively up to a couple of hundred meters in a larger 

waterbody. 

B) Significant damage to aquatic ecosystems 

As with Category 1 this category is subdivided into a number of possible affects one 
or all of which maybe relevant, and is designed to give an overall assessment of the 
impact of the incident on the Aquatic Environment. 

i) Significant impact on fish population and/or fish habitat 

Like Category 1 incidents it is difficult to be prescriptive as it will not simply be an 
issue of numbers or species of fish killed as the overall the impact on the Fishery 

and the ecology of the waterbody should be considered. Guidance from fisheries 

should usually be sought. 

However as a guide the loss of between 10 and 100 notable species in a fishery 

would normally qualify as a Category 2 incident. 

Similarly an incident involving the loss of a significant number of minor species in a 
headstrearn could be important. However for it to be a Category 2 the effects are 
likely to more localised and short term than for Category 1. 

ii) Significant but localised damage to an SSSI or other important aquatic 

wildlife habitats 

This covers pollution incidents, which cause some damage to an SSSI(s) or other 
important conservation areas. Like Category 1 incidents judgement will be required 

as the damage may be limited, but still affect the species giving the site special 
designation. The impact is however only temporary and is reversible and will not 
threaten the site designation. 

Incidents such as these should be notified to relevant conservation bodies such as 
English Nature, Countryside Commission for Wales, RSPB etc, (as per Regional 

Incident Procedures) from which advice should be sought if necessary. 

iii) Significant effect on invertebrate population and other aquatic fauna and 
flora. 

Incidents should be recorded as Category 2 when there has been destruction or 

extensive damage to the invertebrate community in a localised area, e. g. in the area 

around the point of discharge, or a more limited effect over a wider area, e. g. the 
loss of some pollution sensitive species over several km. of a watercourse. 
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iv) Serious but localised contamination of bed of watercourse 

Incidents should be recorded as Category 2 where the bed of the watercourse has 
been grossly contaminated with one or more of the following: sewage fungus, 

sewage solids, silt and other particulates in the area around the point of discharge. 
Alternatively some contamination is evident over a more extensive area. 

C) Non-routine notification of potable abstractors 

Where a pollutant has entered a waterbody and a warning has been issued to 

potable abstractors, but closure is not necessary, then the incident should be 

classified as a Category 2. 

Short-term closures of non-licensed minor potable abstraction should normally be 

recorded as Category 2. 

D) Reduction in amenity value 

Such reductions in amenity value could include adverse affects on an EC designated 
bathing beach or other popular bathing beach or the cancellation of a recreational 
event or activity. 

E) Damage to agriculture or commerce 

Pollution incidents should be recorded as significant when they cause notable 
financial damage to agricultural or commercial activity. Such damage could be the 
loss of a limited number of stock at a fish farm or part of a field of crops following 

the abstraction (or closure of an abstraction) of polluted water. 

Similarly the interruption of production for several hours and/or contamination of 
limited amount of product at an industrial site. 

F) Impact on Man 

Incidents should be recorded as Category 2, when the public are exposed to 

pollutant levels that are likely to result in possible minor health problems, e. g. mild 

gastroenteritis following contact with polluted 'controlled waters' and/or abstraction 

and supply of water contaminated following a pollution incident in 'controlled 

waters'. 

4.1.3 CATEGORY 3 

Incidents falling within this category must be where pollution has been confirmed 
but the effects are very limited and localised. These will represent the bulk of 
incidents. The categories listed under the scheme are generally self-explanatory. 

Examples, could include a limited growth of sewage fungus around an outfall pipe, 

a minor oil sheen extending over a few km of a stream, a minor fish mortality 
involving the loss of small number of minor species such as stickleback and/or no 
more than 10 coarse fish in a good fishery. 
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4.1.4 ADDITIONAL NOTES TO WATER IMPACT SCHEME 

A) Natural Phenomenon/Pollution 

This is a difficult area to be prescriptive, particularly as the cause of the natural 
phenomenon may in itself be anthropogenic. 

However as a guide, incidents that can be attributable to a natural pollution source, 
that have an effect on water quality, aquatic wildlife, aesthetic quality etc such as 

natural iron deposits on a stream bed, rising sludge, oil films from decaying 

vegetation/peat should be recorded under the EP impact scheme according to their 
impact on the environment and the cause recorded as Natural on NIRS. 

Whilst the death or fish and other aquatic wildlife caused by other natural 

phenomenon such as low flows, fish disease, spawning stress should be recorded 

under the appropriate Water Management impact scheme. 

In other cases such as fish kills following algal blooms which maybe due to low 

D/0, algal toxin, it is recommended that the function taking the lead in the incident 

classifies the incident 

B) Groundwater 

Incidents affecting Groundwaters should be classified using the criteria in the EP 

Water impact scheme and the incident recorded as affecting Groundwater on NIRS. 

4.2 GUIDANCE NOTES FOR ENVIRONMENTAL IMPACT: LAND 

4.2.1 CATEGORY 1 

This category is aimed at covering incidents involving serious pollution of the 

environment or serious harm to human health or very serious detriment to the 

amenity of an area. 

A) Persistent and extensive contamination of Land 

This category is aimed at serious contamination of Land. For contamination within 
this category it should be severe, that is causing or having the potential to cause 

serious harm to human health and/ or pollution of the environment. In relation to 
fly-tipping if the tipping would be classified as E* in the LGA/Agency fly-tipping 

protocol then the incident should be categorised as a Category 1. 

B) Major damage to terrestrial ecosystems 

i) Destruction or major damage to SSS1 or other important wildlife habitats 

This covers pollution of the terrestrial environment, which destroy or severely 
damage a Site of Special Scientific Interest (SSSI) or other important wildlife 
l abitats.. )udgement will be required as the damage may be limited but still severely 

affect the species(s) giving the site special designation. 
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ii) Widespread destruction or major impact on terrestrial fauna and flora 

When an incidents has resulted in the death/destruction of fauna and flora in large 

numbers and over a large area the incident should be recorded as a Category 1. 
(Again it should be remembered that the seriousness of the impact will depend not 
just of the number of animals and plants killed but their rarity 
nationally/internationally, the impact on the ecosystems due to the loss of the flora 
/fauna, the capacity of the flora/fauna to replace itself) etc. 

C) Major impact on property 

Any incident involving a site, process or substance under the control of the Agency 

that destroys a site, residential housing or commercial building or renders them 

unusable should be categorised as a Category 1 incident. 

D) Major effect on amenity value 

If a National/ International event is significantly affected (for example called off/ 

postponed/ reduced) by any emission to land then the incident should categorised 

as a Category 1 incident. 

When levels of Landfill gas exceed trigger levels of more than 1% v/v 
Methane/ Flammable gas or 1.5% carbon dioxide within general voids in an 

occupied area, unoccupied voids near occupied areas or points of ingress into 

occupied areas, (e. g. service ducts). Any evacuation due to landfill gas should be 

regarded as a Category 1 incident. 

E) Major damage to agriculture /commerce 

Where there is a major impact on commercial operations (including farming) 
following emissions to land then the incident should be considered to be a Category 

1 incident. Such damage could include the total loss of a field of crops and/or the 
long-term interruption of production at an industrial site. 

F) Fatal or serious impact on man 

Any permanent injury such as the loss a limb or organ/ loss of use of a limb or 

organ associated with Waste Management Activities would categorise the incident as 

a Category 1. Passing /temporary effects on health (such as temporary sore throats 
/headaches) would be insufficient to classify the incident as a Category 1. 

Incidents should also be recorded as Category 1 when members of the public have 

come into contact with substances whose handling is regulated by the Agency, (e. g. 

controlled wastes) and have been exposed to concentration levels exceeding 
toxicological limits known to cause short or long term serious health problems. 

4.2.2 CATEGORY 2 

This category is aimed at covering incidents involving pollution of the environment, 
harm to human health or serious detriment to the amenities of the locality. 
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A) Significant contamination of land 

This Category either covers those incidents where the contamination is serious but 

localised i. e. it is causing or having the potential to cause localised (to the point of 

contamination) harm to human health/ pollution of the environment or the 

contamination levels are less severe but over a wide area. Reduction in amenity of 
an area is insufficient in itself to cause an incident to be categorised in this section. 
In relation to fly tipping if the tipping would be classified as D in the LGA/Agency 
fly-tipping protocol then the incident should be categorised as a Category 2. 

B) Significant damage to terrestrial ecosystem 

i) Significant but localised damage to an SSSI or other important wildlife 
habitats 

This covers pollution of the terrestrial environment, which cause some damage to 
SSSIs or other important wildlife habitat. The impact is however only temporary 

and is reversible and will not threaten the site's designation. 

I ii) Significant effect on terrestrial fauna and flora 

A Category 2 incident is where there is a significant impact on local populations of 
flora or fauna around the effected area or less severe effects over a wider area. The 

impact does not threaten the extinction of that flora or fauna in the locality. 

C) Significant impact on property 

A situation where there has been a fire/explosion involving a site, substance or 

process under the control of the Agency which has damaged a building including 

superficial damage but has not rendered it unusable should be regarded as a 
Category 2 incident. 

D) Reduction in amenity value 

Cancellation or postponement of an organised event or recreational activity or 

continuing impact preventing/restricting use of the normal range of amenity 
facilities. 

Where an incident has had a distinct effect on the amenities of a locality short of 

cancellation etc of a National/ International event the incident should be considered 
to be a Category 2 incident. Minor amenity problems such as small amounts of litter 
/minor smells should not render an incident as a Category 2 

When levels of landfill gas are discovered to be below 1% v/,, - Methane/Flammable 

gas or 1.5°o Carbon Dioxide anywhere in a building, (i. e. occupied or unoccupied 

voids) but were seen to be rising above background levels (unless of course the 
levels rose to such an extent to make the incident a Category 1). 
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E) Significant damage to agriculture /commerce 

Pollution incidents should be recorded as Category 2 when they result in a 
significant financial impact on agricultural and/or commercial activity e. g. the 
short-term closure of a small factory. 

4.2.3 CATEGORY 3 

This category is aimed at covering incidents that cause only minor pollution of the 
environment, no harm to human health or any detriment to the amenities of the 
locality. 

A) Minimal contamination of land 

Where a piece of land has been contaminated with litter or where the contamination 
is insignificant and temporary leading cause minimal pollution of the environment 
or no harm to human health. The incident should be recorded as Category 3. In 

relation to fly-tipping if the tipping would be classified as A, 13, or C in the 
LGA/Agency fly-tipping protocol. 

B) Minor damage to local ecosystem 

Where the incident has caused minor damage to flora /fauna (e. g. grass crushed 
/sinall branches broken) A small numbers of invertebrate deaths (unless rare 

species) by mechanical (e. g. crushed) means would classify the incident as a 
Category 3. 

C) Public warnings not necessary. 

4.2 GUIDANCE NOTES FOR ENVIRONMENTAL IMPACT: AIR 

4.2.3 CATEGORY 1 

A) Persistent-and extensive effects on air quality 

Application to releases causing exceedences of NAQS (National Air Quality 
Strategy) targets requires further definition. The need to differentiate between 

effects of weather, traffic or the impact of a particular polluting source would need 
to be considered. In addition other aspects would need to be determined to classify 
the incident and enable the appropriate Agency response: * the duration of the 
incident, the actual pollutant levels, * the frequency of the incidents and their 
immediate and/or longer term impact on NAQS targets or local Eqs, the scale of 

any pollutant releases arising from sources for which the Agency is responsible * it 

is possible that exceedences may not be reported by the public, but arise from alarm 

conditions from NETCEN and the Las. 

It is proposed initially due to the as yet unresolved problems of applying the NAQS 

targets and the dispersed responsibilities that Agency should use the Protocol 

agreed with tie Local Authorities namely: 
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+ Minor Incident is one which is notified to Agency (usually by Las) which results 
in only the basic analysis being carried out under the Assessment of Air protocol. 
Note that this analysis may show no Agency regulated process to be involved. 

+ Significant Incident is one which has resulted in extended analysis of the 
Assessment of Air pollution episodes protocol to be carried out and which imply 

that Agency regulated processes have contributed to a value more than 75% of the 
air quality criteria used by the protocol. 

+ Major Incident as significant but where Agency regulated processes have 

contributed to more than 100% of the air quality criteria used by the protocol. 

NB: -Further development of the protocol will be required as Agency gain 
experience of operating the guidance within the incident system. 

* It should be noted that major incidents arising from an EPA 90 Part A Authorised 

process for which Agency has responsibility would likely cause one or more 
breaches of the Authorisation with gross exceedence of limits. 

B) Major damage to ecosystem 

This can arise from acute effects of a major toxic or radioactive release although 
dispersion by wind of the pollutants even for large releases usually ameliorates the 
impact of single major incidents. Chronic effects can arise however from sustained 

pollutant release although the full impact may only become evident some months or 

even years later. The CRI could produce some useful historical emission history for 

a particular Part A Process to view the seriousness and abnormality of the release. 

* The European Union has set down some criteria for reporting Major accidents 

which may be appropriate to consider for releases to air: 

- Immediate damage to the environment 

permanent or long-term damage to terrestrial habitat - 0.5 ha or more of a habitat of 
environmental or conservation importance protected by legislation, - 10 or more 
hectares of more widespread habitat, including agricultural land. 

Less widespread damage to the environment than the EU Major accident reporting 

criteria can also constitute a Category 1 if. 

i) there is destruction or severe damage of designated wildlife habitats. Judgement 

on the seriousness of the impact will be required when the damage is more limited 

but the impact seriously effects particular protected species. Additional advice may 

also be needed from the relevant conservation bodies. 

ii) death and destruction of flora and fauna over a large area has occurred. The 

seriousness of the environmental impact will not only depend on the amount of 
damage but also the rarity of the species and their capacity for renewal. 
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C) Serious impact on Man 

A major incident seriously effecting air quality (level of pollutants and duration) 

which gives rise to actual health risks and may require significant intervention and 
remedial action by the Emergency services through which Agency staff would 
conduct their immediate activities. Agency staff will often be active for some time 
(days and months) after the incident and long after the Emergency Sen-ices have 

stood down. 

4.3.2 CATEGORY 2 

A) Significant damage to the ecosystem 

Significant but localised damage to the surrounding area. If a protected wildlife site 
is effected, the impacts will be reversible and not threaten designation. Recovery of 
the ecosystem is to be expected. 

B) Impact on Man 

Effects of smells and visual impact can sometimes result in serious "perceived" 

issues by the public or a few persistent complainants. Although there may be little 

environmental damage or low health risks, incidents may require more action from 

Agency than would normally be expected from the Category of incident. However 

most odour related complaints should fall into Category 3. Note: More guidance on 

assessing odours will be produced early in the New Year). 

4.3.3 CATEGORY 3 

A) Effect on air quality 

The majority of Schedule 1 Part A notifications of exceedence of limits from Part A 

processes do not have any environmental impact as the Authorisation is based on 

the application of BATNEEC criteria. Historically self-notification of breach of 
Authorisation limits by the operator have been linked to very few reported 
incidents. 

4.4 GUIDANCE NOTES FOR ENVIRONMENTAL IMPACT: NO 
IMPACT 

4.4.1 CATEGORY 4 

Category 4 incidents are those where an event has taken place but no environmental 
damage/impact has resulted or can be confirmed. For example an overturned Milk 

Tanker on the Highway where the spilt milk is contained before entering a 

waterbody or illegal fishermen apprehended before any fish have been taken. 
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4.4.2 UNSUBSTANTIATED 

Where no evidence of the reported incident is apparent, e. g. a report of an oil film 

which is not observed on investigation, a report of illegal abstraction which again 

can not be confirmed on inspection. These are termed unsubstantiated incidents 

and should be recorded as aU (Unsubstantiated) on NIRS. 

4.5 ADDITIONAL NOTES FOR RSR INCIDENTS 

RSR incidents should be classified using the CICS Methodology with the impact on 
the environment being assessed using the criteria in the EP impact section. 
However to help clarify how the impact of such incident should be assessed some 
examples of typical incidents and the category into which they should be assigned 
are listed below. 

It should be noted however that due to the limited number of RSR incidents and in 

view of their sensitivity, their classification should only be undertaken by a person 

experienced in RSR in consultation with colleagues. 

4.5.1 CATEGORY 1 

Incidents resulting in significant and extensive radioactive contamination requiring 
major intervention and countermeasures, and for which a national response plan 
may be executed, or an incident in which a member of the public receives a 
significant radiation dose. An example would be a major nuclear site emergency in 

the UK leading to a significant release of radioactivity off site. 

4.5.2 CATEGORY 2 

Incident resulting in localised contamination requiring limited intervention and 
countermeasures or an incident with the potential to give rise to a significant 
radiation dose. Examples would be a loss of control and dispersion into the 

environment of radioactive materials arising form a significant breach of an 

authorisation, a fire involving radioactive materials or loss of a radiography source 

of significant activity. 

4.5.3 CATEGORY 3 

Incident requiring no or very limited intervention. Examples, would be the loss of a 
low dose rate sealed source or a minor breach of authorisation. 
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