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   I. INTRODUCTION  

      Th e limitations statutes we are familiar with today are rooted in the 
limitation periods of 13th-century land-related actions in England. It was 
not until the Limitation Act 1623, however, that the notion was extended to 
non-land-related claims, including torts. Under that Act, limitation periods of 
two years for actions on the case for words, four years for actions of assault 
and false imprisonment and six years for most other actions were introduced. 
Th e law of limitations was left  virtually undisturbed until Parliament enacted 
a single limitation period of six years under the Limitation Act 1939 from 
when the cause of action in tort and contract, but not on a specialty, accrued. 
Parliament intervened more frequently thereaft er among other things to 
reduce the limitation period for personal injury claims to three years (under 
Law Reform (Limitation of Actions, etc) Act 1954); to introduce an alternative 
period which commenced, in personal injury actions, when  ‘ material facts ’  
were known to the claimant (under the Limitation Act 1963); and to legislate 
for judicial discretion to set aside the ordinary time limit in personal 
injuries cases (under the Limitation Act 1975). Th e current principal piece 
of legislation on the subject, the Limitation Act 1980, entered into force on 
1 May 1981 1  and applies in England and Wales only. As its Preamble notes, the 
statute is:  ‘ An Act to consolidate the Limitation Acts 1939 to 1980 ’ . 
Important amendments have since been made to the Limitation Act 1980, 
for our purposes, by the Latent Damage Act 1986 (which is also limited 
in its application to England and Wales), 2  the Consumer Protection 
Act 1987 (which applies across the UK), 3  the Administration of Justice 

1
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 4    In force since 30 October 1985. Th e Act led to new secs 4A, 28(4A), 32A, etc of the Limitation 
Act 1980. However, those provisions were substituted by the Defamation Act 1996.  

 5    In force since 4 July 1996.  
 6    Limitation Act 1980, sec 1(1).  
 7    Limitation Act 1980, sec 1(2).  
 8    Limitation Act 1980, sec 34 has been repealed.  
 9    Cf sec 37(2) of the Limitation Act 1980.  
 10    Limitation Act 1980, sec 39 reads:  ‘ Th is Act shall not apply to any action or arbitration for 

which a period of limitation is prescribed by or under any other enactment (whether passed 
before or aft er the passing of this Act) or to any action or arbitration to which the Crown is 
a party and for which, if it were between subjects, a period of limitation would be prescribed 
by or under any such other enactment. ’   

 11     A McGee , Limitation Periods (2014), para 1.062.  
 12        Birmingham City Council v Abdulla   [ 2012 ]  UKSC 47   , [42] per Lord Sumption.  
 13     A McGee , Limitation Periods (2014), para 1.001.  
 14     T Prime and G Scanlan , Th e Law of Limitation (2nd ed, 2005), 2 ff .  

Act 1985 4  and the Defamation Act 1996 (which applies to the whole of the UK 
with the exception of Scotland). 5   

      Part I of the Limitation Act 1980 (secs 1 – 27C) sets the ordinary time 
limits for diff erent classes of action. 6  However, the latter may qualify for 
extension or exclusion in accordance with provisions under Part II of the Act 
(secs 28 – 33B). 7  Miscellaneous and general provisions are contained in Part III 
(secs 35 – 41). 8  By virtue of sec 37 of the Limitation Act 1980, actions involving 
the Crown are generally dealt with in the same way as those between private 
subjects. 9  Several specialised provisions also exist outside the Limitation 
Act 1980. 10  While most aspects of tortious claims are governed by the 1980 Act 
or other statutory limitation periods, with respect to some actions, eg an action 
for breach of copyright, no statute exists:  ‘ [I]t follows from the absence of any 
common law concept of limitation that in the event of a lacuna in the statutory 
provisions, no limitation period will apply. ’  11  However, as indicated  infra  121 ff , 
equity also plays a role in promoting fi nality through the doctrines of laches and 
acquiescence, either of which may operate to bar relief where a claimant tarries 
in pursuing his cause.   

   II. DEFINITION AND STRUCTURE  

   A. DEFINITION  

       ‘ Limitation is a defence ’ . 12  By one account,  ‘ a limitation period is construed 
as including any provision which specifi es a time-limit within which legal 
proceedings of a particular kind must be brought or, exceptionally, within which 
notice of a claim or dispute must be given to another party. ’  13  Th is encompasses 
statutes which do not in themselves create causes of actions. 14  Where a wrong 

2

3



Intersentia 247

England and Wales

 15    See     Henderson v Merrett Syndicates   [ 1995 ]  2 AC 45   .  
 16    Limitation Act 1980, sec 11(2).  

results in concurrent liability, eg in contract and tort, 15  the starting point is 
that a party may pursue his grievance under either cause and in so doing take 
advantage of the longer of the two limitation periods relevant for the action 
in question. In the case of medical malpractice leading to personal injury, 
however, actions against the UK ’ s National Health Service (NHS), which 
provides free healthcare at the point of delivery, would necessarily have to be in 
tort given the absence of a contract. While a private patient can generally frame 
his action in either contract or tort, special rules apply in respect of personal 
injuries which displace the application of the limitation period ordinarily 
applicable for actions founded on simple contract ( infra  26). Where a claimant 
elects to seek compensation for personal injury the period prescribed for such 
injuries applies by default. 16  In the case of (particularly) minor personal injury 
combined with other loss, however, a claimant may choose to abandon the 
personal injury aspect of the claim and sue purely in contract for the other loss.   

   B. STRUCTURE OF THE REPORT  

      Various considerations underlie the law of limitations (Section IV), an area of 
law which regulates: 

 –    when time starts to run (rules of accrual, Section V);  
 –   the duration of the period (the limitation period, Section VI); and  
 –   the consequence of the expiry of that period (the nature of prescription and its 

eff ects, Section III).    

      As regards the last enumeration, it may be that certain rules or discretions 
operate to infl uence the eff ective time limit, whether to shorten or lengthen it. 
In particular, English law applies: 

 –    rules of prolongation: postponement, renewal or extension of the prescription 
period (Section VII);  

 –   ceilings on the eff ective time of prescription (Section VIII); and  
 –   statutory, judicial discretion and equitable rules (Section IX).    

      Procedural rules and rules regulating a change of the parties (Section X), in 
addition to possible reform relating to whiplash and the impact that would have, 
if implemented, on the law of limitations (Section XI), are also set out in this 
report.    
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 18        Page v Hewetts Solicitors   [ 2012 ]  EWCA Civ 805   .  
 19        Barker v Hambleton District Council   [ 2011 ]  All ER 23   , albeit an action under the Planning 

and Compulsory Purchase Act 2004.  
 20        Marren v Dawson Bentley and Co   [ 1961 ]  2 QB 135   .  

   III. THE NATURE OF PRESCRIPTION AND ITS EFFECTS  

      Before elaborating on other aspects of the law of limitation, it is perhaps 
useful to begin with rules governing when time stops running, the eff ects of 
the statutory bar and other preliminaries. Th e Limitation Act 1980 is peppered 
with references that actions shall not be  ‘ brought ’  aft er the expiry of certain 
time periods. Th e word is not defi ned in the Act itself; however, by virtue of 
CPR r 7.2(1), proceedings are started when the court issues a claim form at 
the request of the claimant. CPR r 7.2(2), adds that a claim form is issued on 
the date entered on the form by the court. It is on this date that time stops 
running against the claimant.  

      Practice Direction 7A (para 5.1) addresses the issue of where a claim form 
was received in the court offi  ce on a date earlier than the date on which it was 
issued by the court in providing that the claim is  ‘ brought ’  for the purposes 
of the Limitation Act 1980 and any other relevant statute on that earlier date. 
Although later than the point at which the defendant has notice of the action 
against him, that the action is brought when proceedings are issued (and at that 
point the limitation clock stops running) is justifi ed on the grounds that that 
date, as opposed to the date of service upon the defendant, promotes certainty 
and avoids the problem of the defendant seeking to evade service. 17  While 
para 5.2 of Practice Direction 7A goes on to state that the court will record 
the relevant date, by a date stamp either on the claim form held on the court 
fi le or on the letter that accompanied the claim form, case law confi rms that 
bringing a claim is a unilateral act so that if the form is lost and no stamp is 
ever affi  xed on it, a claimant will not be prejudiced. 18  A claimant will, however, 
have to prove on the balance of probabilities that they delivered the claim form 
and indeed para 5.4 of Practice Direction 7A states that:  ‘ Parties proposing to 
start a claim which is approaching the expiry of the limitation period should 
recognise the potential importance of establishing the date the claim form 
was received by the court and should themselves make arrangements to record 
the date. ’  A claim that expires on a particular day but is posted under the locked 
doors of a court which has closed for business will be considered out of time. 19   

      To avoid computing parts of a day, the day of the occurrence of the event which 
founded the claim is generally disregarded from the calculation of the period 
within which the action should be brought. Th us, in  Marren v Dawson Bentley 
and Co , 20  where the claimant was injured at work at 13:30 on 8 November 1954 
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 21    Council Directive 85/374/EEC of 25 July 1985 on the approximation of the laws, regulations 
and administrative provisions of the Member States concerning liability for defective 
products, as amended.  

 22    Rome, 4 November 1950, as amended.  

and  issued a claim against his employers for damages arising from their 
negligence on 8 November 1957, Havers J held that the claim was valid since 
time began to run from the very fi rst moment of 9 November 1954 and expired 
at the very last moment of 8 November 1957.  

      Th e eff ect of an expiry of a limitation period depends largely on the tort in 
question. With the exception of conversion and the long-stop period under 
the Consumer Protection Act 1987, the general rule is that the expiration of 
the limitation period does not extinguish a claimant ’ s rights. As regards the 
former, sec 3(2) of the Limitation Act 1980 states that the title of the owner 
of the chattel is extinguished (and consequentially any remedy they might 
otherwise have been entitled to is lost) once the period prescribed for bringing 
the action has expired and the owner failed to recover possession of the chattel. 
Similarly, by virtue of sec 11A(3) of the Limitation Act 1980 (which transposes 
art 11 of Directive 85/374/EEC on defective products), 21  no action can be 
brought aft er the expiration of the period of ten years from the date on which 
the producer put its product which caused damage into circulation and 
the right of action shall be extinguished ( infra  65). Limitation operates as a 
 procedural  defence that bars a judicial remedy. Th e claimant is not, however, 
prevented from pursuing his grievance by other lawful self-help means.   

   IV.  CONSIDERATIONS FOR AND AGAINST 
PRESCRIPTION OF TORT CLAIMS  

      Th e right to a fair trial entails a right to have one ’ s case heard (fairly). It is a 
right which in more modern times is entrenched in the Human Rights Act 1998 
(sch 1, art 6), incorporating the European Convention on Human Rights 
(in particular, art 6 ECHR), 22  but one which long preceded that enactment. 
Indeed, the 39th clause of the Magna Carta of 1215 gave all  ‘ free men ’  the 
right to justice and a fair trial. Justice and fairness also underlie the various 
enactments on limitations leading up to the limitation statute currently in 
force. Th e Preamble to the 1540 Act of Limitation, while limited to land-related 
claims, is still instructive. It opened: 

  Forasmuch as the time of limitation appointed for suing [ … ] extend and be of so far 
and long time past, that it is above the remembrance of any living man, truly to try 
and know the perfect certainty of such things, as hath or shall come in trial, or do 
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 23     Law Commission , Limitation of Actions Consultation (1998) CP 151, para 1.22. See also 
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 24        A ’ Court v Cross   ( 1825 ),  3 Bing 329, 332 per Best CJ, 130 ER 540, 541   .  
 25        AB v Ministry of Defence   [ 2013 ]  1 AC 78   , [164] per Lady Hale.  

extend unto the time and times limited by the said laws and statutes, to the great 
danger of mens ’  consciences that have or shall be impanelled in any jury for the trial 
of the same; and it is also a great occasion of much trouble, vexation, and suits to 
the king ’ s loving subjects at the common laws of his realm, so that no man, although 
he [ … ] [has] been in peaceful possession for a long season, of and in lands, tenements 
and other hereditaments, is or can be in any surety, quietness or rest, of and in the 
same, without a good remedy and reformation be had, made, and provided for the 
same [ …  ]  

      Th e law of limitation seeks to promote fi nality in civil disputes and from the 
above Act, which was the fi rst to set limitation periods by reference to a fi xed 
period of time in the manner we are familiar with today, we derive three 
categories of subjects which this area of law seeks to protect, namely  defendants , 
 claimants  and  the public . In a consultation on the Limitation of Actions 
conducted in 1998, the Law Commission echoed the above sentiments by 
observing that:  ‘ In general terms, limitation of actions is necessary in the 
interests of defendants and of the state ’ , but added that:  ‘ In formulating a 
limitation regime one must also ensure that it works fairly for plaintiff s. ’  23   

   A. DEFENDANTS ’  INTERESTS  

      As has been observed,  ‘ long dormant claims have oft en more of cruelty than 
justice to them ’ . 24  Th e lack of fi nality troubles and vexes  ‘ the King ’ s loving 
subjects ’  and robs them of their peace. Fairness demands that persons be put 
on notice, without undue delay, of any wrong they may have committed rather 
than harassing them with stale claims; 25  hence the reference to statutes of 
limitation as  ‘ statutes of repose ’  or  ‘ Acts of peace ’ . Th e revival of ancient claims 
also hampers parties from planning ahead since their settled expectations 
may be disrupted at any time; parties are consequently discouraged from 
dealing with those who face potential liability of ambiguous magnitude and 
temporal exposure, to their and indeed possibly society ’ s loss.  

      Reference in the Preamble to a period being so long that it is  above the 
remembrance  of any living man to be certain of things in trial is reference to 
the loss, or deterioration, of evidence through the passage of time. Th e law does 
not work fairly for defendants if limitation periods are such that it is diffi  cult 
and, in the worst case, impossible for them to prove their cases or if they are 
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forced to expend huge fi nancial resources in the preservation of evidentiary 
records.   

   B. CLAIMANTS ’  INTERESTS  

      Lawmakers are obligated to reconcile, as far as possible, the confl icting 
interests of each litigating party. Th e law of limitations encourages claimants 
 ‘ not to go to sleep on their rights ’ , 26  and in so doing urges them to settle disputes 
or institute proceedings at a time when the quality of evidence is relatively 
reliable. To that extent, claimants ’  and defendants ’  interests overlap. A delicate 
balance has to be struck, however, between aff ording claimants suffi  cient 
leeway to decide if a case should be brought against a defendant and to gather 
preliminary evidence on the one hand without inspiring the precipitation of 
litigation on the other.   

   C. THE PUBLIC ’ S INTEREST  

      Courts are ill-suited to determine stale demands. If based on inaccurate or 
incomplete evidence, deciding them is more likely to be time-intensive and 
indeed such cases are prone to (wasteful) appeals and add to costs associated 
with the administration of justice, costs it might be added which are ultimately 
borne by taxpayers. Claimants should thus be discouraged from sitting on their 
rights to the extent that legal certainty, the eff ective administration of justice 
and public confi dence in the justice system demand.   

   D. THE CURRENT LEGISLATIVE APPROACH  

      Th e weight of the various considerations discussed above is refl ected in the 
present trend which has been for the legislature to formulate shorter periods 
with the more fl exible approaches: 

 –    fi rst, of taking account of the claimant ’ s knowledge  –  eg since the Limitation Act 
1963, which was enacted following the injustice in the personal injury case of 
 Cartledge v E Jopling  &  Sons Ltd , 27  a trigger based on reasonable discoverability 
exists. A similar rule was also introduced for actions not involving personal 
injuries under the Latent Damage Act 1986 ( infra  45); and  
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 32    Senior Courts Act 1981, sec 151(1) .  Emphasis added.  
 33    By sec 38(11): actions under Part 3 of the Social Security Administration Act 1992, sec 127(c) 

of the Social Security Contributions and Benefi ts Act 1992 and Part 1 of the Tax Credits 
Act 2002.  

 34        Letang v Cooper   [ 1965 ]  1 QB 232, 242 ff     per Diplock LJ. See also  infra  42.  

 –   second, of conferring courts with a discretion to allow an action to proceed 
in certain cases despite the fact that the claim is already statute-barred (since 
the Limitation Act 1975,  infra  80). 28       

   V.  THE STARTING POINT OF THE PRESCRIPTION 
PERIOD  

   A. CAUSE OF ACTION  

      Section 2 of the Limitation Act 1980, which sets out the ordinary time limit 
in tort, reads:  ‘ An action founded on tort shall not be brought aft er the 
expiration of six years from the date on which the  cause of action  accrued. ’  29  It 
was the Limitation Act 1939 that introduced the principle of a fi xed limitation 
period running from the  accrual of the cause of action  30  and indeed the current 
instrument, the Limitation Act 1980, makes nearly 50 references to a  ‘ cause 
of action ’ . It does not, however, go on to defi ne the term, although  ‘ action ’  is 
taken to embrace  ‘  any  proceeding in a court of law, including an ecclesiastical 
court ’ . 31  Th at said, in legal parlance  ‘ action ’  is restricted to  ‘  civil  proceedings 
commenced by writ or in any other manner prescribed by rules of court ’ . 32  
Certain actions, which need not detain us here, are expressly excluded from the 
scope of the 1980 Act. 33   

      For assistance on the meaning of a  ‘ cause of action ’  one must therefore 
turn to case law which defines it as  ‘ a factual situation the existence 
of which entitles one person to obtain from the court a remedy against 
another person ’ . 34  A  cause of action thus exists where all the essential 
elements needed to support an enforceable claim have arisen, these being 
duty, breach, causation and damage in the case of negligence, for example. 
Whether one has arisen therefore requires an enquiry into substantive 
law. The 1980 Act makes specific reference to certain causes of action in 
tort  –  such as conversion, defamation, malicious falsehood, negligence, 
nuisance, breach of duty, actions under the Consumer Protection 
Act 1987, actions under the Fatal Accidents Act 1976, etc  –  subjecting them 
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to special rules. A competent claimant and competent defendant are further 
essential elements to ground a cause of action so that no action can be 
brought, for example, in the case of an injured claimant and a dissolved 
corporate defendant, unless the latter is restored to the register  ‘ for the 
purpose of bringing proceedings against the company for damages for 
personal injury ’ . 35   

      As seen  supra  18 time begins to run, for limitation purposes, when the 
cause of action accrues. As mentioned, when the cause of action accrues is a 
question of common law. Th e enquiry hinges on whether the tort is one that is 
actionable per se, that is without proof of damage (eg trespass to the person), 
or one that is not actionable per se (eg negligence). In the former case, the 
cause of action accrues  when the wrong is committed . Since  ‘ [n]egligence alone 
does not give a cause of action, damage alone does not give a cause of action: 
the two must co-exist, ’  36  where damage is the gist of the action, the cause of 
action accrues  upon the damage occurring . 37   

   1) Single Wrongful Act Precipitating Separate Incidents of Damage  

      Th e principle of  res judicata  precludes the relitigation of already decided 
claims. 38  To ensure that a defendant does not answer more than once for 
the consequences of the same act, 39  English law imposes a general policy  –  
referred to as the  ‘ single action ’  rule  –  in favour of awarding damages resulting 
from one and the same cause of action once and for all. According to Coke 
this old rule is based upon the maxim  interest rei publicae ut sit fi nis litium  
and justifi ed by the concern that  ‘ otherwise great oppression might be done 
under colour and pretence of law ’ . 40  Once  some  damage has occurred as a 
result of a single wrongful act, therefore, the cause of action has accrued. Th e 
extent or type of damage need not be known. Otherwise undesirable states of 
uncertainty would exist in cases where the full extent of damage cannot be 
ascertained long aft er the limitation period has expired. Rather, compensation 
is available for future or indeed prospective (whether certain or contingent) 
damage which the claimant can reasonably anticipate will arise as a result of 
the wrong. 41  Th is is especially the case with personal injury  ‘ where every 
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 47        Gibbs v Cruikshank   ( 1873 )  LR 8 CP 454   .  

day damages are awarded which take into account prospective pain and 
suff ering, prospective loss of amenities of life, prospective medical expenses 
and prospective loss of earnings. ’  42  Th us in  Fetter v Beale , 43  where the claimant 
recovered damages in an action against a defendant for injury following 
assault and battery and years later,  ‘ by reason of the same battery, part of his 
skull was come out, ’  the claimant was barred from pursuing a subsequent action.  

      A corollary of the single action rule is that a claimant seeking damages for a 
 tort actionable on proof of damage  must do so within the relevant time limit 
set, that period commencing  –  in the case of separate incidents of damage 
arising from a single wrongful act  –  on the date the  earliest  damage was 
suff ered. As has been observed:  ‘ A house that has received a shock may not at 
once shew all the damage done to it, but it is damaged none the less then to the 
extent that it is damaged, and the fact that the damage only manifests itself 
later on by stages does not alter the fact that the damage is there. ’  44  Although 
the earliest damage completes the cause of action, in practice establishing the 
starting date for torts not actionable per se can prove diffi  cult.  

      Th ere are exceptions to the single action rule, however, so that a single wrongful 
act may entitle the claimant to more than one recovery. Th is is the case where 
the wrong precipitates multiple causes of action, in particular: 

 –    where more than one protected interest is infringed by a wrong;  
 –   where a single act not actionable per se causes damage on two or more separate 

occasions in respect of the same protected interest; or  
 –   in the case of a continuing wrong.    

      Where more than one protected interest is infringed by a wrong, eg damage 
to a cab driver and his vehicle, the authorities state that a separate cause of 
action arises in respect of each interest. Th us in  Brunsden v Humphrey  45  the 
claimant was not prevented from pursuing damages for personal injury aft er 
he had already received damages in respect of the damage to the vehicle he 
was driving. 46  Th is was also the case in  Gibbs v Cruikshank  47  where it was held 
that trespass to land accompanied by the seizure of property under distress 
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amounted to interferences with two separate protected interests giving  rise 
to two separate causes of action. Separate causes of action exist in the 
case of an accident which causes injury to a person and kills their spouse, 
for example, since the tort gives rise to an action for personal injury caused 
to the former and damages for dependants 48  under the Fatal Accidents 
Act 1976 in respect of the death. 49  Although the foregoing remains the law in 
England and Wales, the practice has been criticised. While not a true case of 
 res judicata , it is thought contrary to public policy and an abuse of process, 
subject to special circumstances,  ‘ that matters which could have been litigated 
in earlier proceedings should thereaft er be allowed to proceed. ’  50  It was thus 
said in  Talbot v Berkshire County Council  that had  Henderson v Henderson  51  
been cited in  Brunsden v Humphrey  the rule in  Henderson , that a party is 
estopped in subsequent litigation from raising a claim which they ought 
properly to have been raised in a previous action, would have prevented the 
subsequent recovery. 52  Th at the days of  Brunsden  and similar authorities are 
 ‘ numbered ’  53  has been noted. In  Talbot  itself, three examples were given of 
special circumstances in which the above rule can be set aside: ignorance of 
the existence of a claim, an agreement between the parties to hold a claim in 
abeyance and a representation relied upon by the claimant which resulted in 
the claim being deferred. For limitation purposes, time runs from the moment 
each cause of action is complete.  

      A single act not actionable per se may also cause damage on two or more 
separate occasions in respect of the same protected interest. At Court of Appeal 
level Brett MR in  Darley Main Colliery Co v Mitchell , a case on subsidence 
in consequence of the defendant ’ s excavation work on land adjoining the 
claimant ’ s, observed:  ‘ It may be argued that the  causa causans  is not the same. 
Th e  causa causans  of the fi rst is the excavation [ie a non-continuing act causing 
damage]; the  causa causans  of the second is, as a matter of fact, the excavation 
unremedied, or the combination of the excavation and of its remaining 
unremedied [ie causing new damage]. ’  54  On appeal, Lord Fitzgerald, whose 
decision supplies us with the relevant facts, ruled in the same vein that:  ‘ Th ere 
was a complete cause of action in 1868, in respect of which compensation 
was given, but there was a liability to further disturbance. Th e defendants 
permitted the state of things to continue without taking any steps to prevent the 
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occurrence of any future injury. A fresh subsidence took place, causing a new 
and further disturbance of the plaintiff  ’ s enjoyment, which gave him  a new 
and distinct cause of action . ’  55  Such a rule takes the pressure off  claimants 
from having to litigate at the point of the initial damage for speculative future 
damage lest they be barred by the time that damage manifests. Admittedly, 
the reasoning adopted by some of the authorities on this subject is diffi  cult to 
follow, especially where analogies are drawn with continuing wrongs. 56   

       Case 1   –   Physician D treats patient P negligently and performs three mistakes 
on the day of the treatment: A, B and C. Mistake A causes harm X aft er a year. 
Mistake B causes harm Y aft er two years. Mistakes A and C together cause harm 
Z aft er three years.    

 In applying the law to a fact scenario in which D, a physician, negligently 
treats P, a patient, causing damage, one must fi rst note that an action can be 
brought in tort (for negligence causing personal injuries) or in contract, if 
one existed. Personal injuries are defi ned under sec 38(1) of the Limitation 
Act 1980 as including  ‘ any disease and any impairment of a person ’ s physical 
or mental condition ’ . Th e provision adds that  ‘  “ injury ”  and cognate expressions 
shall be construed accordingly ’ . P ’ s action against D ’ s mistakes A, B and C would 
fall within the language of  ‘ personal injury ’  and the relevant limitations rule 
will be that of sec 11 of the Limitation Act 1980 on the special time limit for 
actions in respect of personal injuries. Th is is also the case notwithstanding 
the existence of an underlying contract, since sec 11 applies in respect 
of  ‘ damages for negligence, nuisance or breach of duty ( whether  the duty 
exists  by  virtue of a contract  or of provision made by or under a statute or 
independently of any contract or any such provision) where the damages 
claimed by the plaintiff  for the negligence, nuisance or breach of duty consist of 
or include damages in respect of personal injuries to the plaintiff  or any other 
person. ’  57  Th us P cannot rely on the time limit for actions founded on simple 
contract under sec 5 of the Limitation Act 1980 which is six years from the 
date on which the cause of action accrued (ie when the breach took place; in 
this case, on the date of treatment). Dealing exclusively with the cause of action 
limb for now, by virtue of secs 11(3) and (4)(a) of the Limitation Act 1980 an 
action cannot be brought aft er the expiration of the period of three years from 
the date on which the cause of action accrued. It has already been seen above 
that in the case of negligence the date P suff ered damage is the date of accrual. 
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As one is told that injury A  caused  harm X a year aft er the treatment, it is 
at that point that the cause of action accrues. Time does not start afresh 
in respect of harms Y (caused by mistake B) and Z (caused by mistakes A 
and C combined) since they relate to a single act, the negligent treatment. 
Th e position under English law is that if  ‘ A assaults B today and again tomorrow, 
two actions lie. Should A, however, in one and the same fi ght break B ’ s nose 
and knock out some of his teeth, then B has only one cause of action. ’  58  Given 
that harm Y arose two years aft er the treatment (ie a year aft er cause of action 
accrued) and harm Z arose three years aft er the treatment (ie two years 
aft er cause of action accrued), however, P will not be time-barred in respect 
of them.  

       Case 2  –    D, a ski instructor, negligently fails to make sure that all skiers in her  ‘ off -
piste ’  group wear helmets. P, a skier in the group, hits a tree. P immediately suff ers 
head injury X, and years later another head injury Y that developed from the same 
accident.  

 Th e facts in the skiing hypothetical scenario diff er to the extent that P suff ers 
an immediate head injury, X, and  years  later head injury Y developed from 
the same accident. As regards injury X, there is concurrency of both the date 
of the tort and the date on which the cause of action accrued. Th e position as 
regards injury Y is that time commences with injury X, the corollary being 
that an action will be statute-barred if not pursued within three years of the 
cause of action accruing, ie the accident. It is of course open to P to argue 
his claim along the lines of the claimant in  Darley Main Colliery Co ; that 
is, that a single act, the negligent failure of the instructor to warn P to wear 
a helmet, led to injury X and injury X combined with injury Y gave rise to a 
new cause of action and a fresh limitation period commencing on the date of 
harm Y. However, this will certainly not succeed. As Lord Holt CJ explained in 
 Fetter v Beale  (noted  supra  21):  ‘ Every new dropping is a  new nuisance ; but 
 here is not a new battery . And in trespass, the grievousness or consequence of 
the battery is not the ground of the action, but the measure of the damages; 
which the jury must be supposed to have considered at the trial. ’  59  Should 
P indeed be barred in respect of harm Y, he can always rely on sec 33 of 
the Limitation Act 1980 ( infra  80). It is open to the court under sec 33 if it 
appears equitable to do so to allow an action to proceed aft er the expiry of the 
period in sec 11. In exercising this discretion, a court will take several factors 
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into consideration including on the one hand the length of, and the reasons 
for, the delay on the part of the claimant (sec 33(3)(a)) and the extent to 
which he acted promptly and reasonably once he knew whether or not the act 
or omission of the defendant, to which the injury was attributable, might be 
capable at that time of giving rise to an action for damages (sec 33(3)(e)) and 
on the other the degree to which such a decision would prejudice the defendant 
(sec 33(1)(b)).  

      Returning to the exceptions to the single action rule enumerated  supra  23, 
a fresh cause of action accrues every day in the case of a single act or omission 
that continuously invades the claimant ’ s interest(s) by going on  de die in diem  
or from day to day. Responding to the question  ‘ What is a continuing cause 
of action ?  ’ , Lord Lindley in  Hole v Chard Union  60  replied that:  ‘ Speaking 
accurately, there is no such thing; but what is called a continuing cause of 
action is a cause of action which arises from the repetition of acts or omissions 
of the same kind as that for which the action was brought. ’  Th e rule is that 
 ‘ there is a fresh cause of action arising every day, and if the breach and resulting 
damage have continued for more than the period of limitation, the Limitation 
Act, if relied upon by the defendant, will bar the plaintiff  ’ s action for the 
damage occurring before the critical date but not for the damage occurring 
aft er it. ’  61  Whether  ‘ separate acts are so knit up together, so close in time and 
quality ’  as to be described as continuing wrongs is said to be a  ‘ question of 
degree ’ . 62  What is clear, however, is that a continuing cause of action is not 
 ‘ constituted by repeated breaches of recurring obligations nor by intermittent 
breaches of a continuing obligation. ’  Rather, there must  ‘ be a quality of 
continuance in both the breach and the obligation ’ . 63  In  National Coal Board v 
Galley , it was observed that:  ‘ Th e general proposition that persistence in tortious 
conduct of particular kinds such as trespass or nuisance constitutes a continuing 
cause of action must be regarded as established ’ . 64   Konskier v B Goodman Ltd  65  
is an example of a continuing trespass committed where a builder failed to 
remove rubbish that had been dumped on the claimant ’ s property; whereas 
 Shadwell v Hutchinson , a case on the obstruction of ancient lights, illustrates 
continuing nuisance. 66  Note, however, that trespass and nuisance need not be 
continuous and, conversely, continuity is by no means limited to such torts. 

28



Intersentia 259

England and Wales

 67        Coventry v Apsley   ( 1691 )  2 Salk 420   . See also     Hardy v Ryle   ( 1829 )  9 B  &  C 603   .  
 68        Clarkson v Modern Foundries Ltd   [ 1957 ]  1 WLR 1210   .  
 69    See McGregor on Damages (19th ed, 2014), para 11-022 for more details.  
 70        Midland Bank v Hett, Stubbs  &  Kemp   [ 1978 ]  Ch 384   .  
 71        Cartwright v GKN Sankey Ltd   [ 1972 ]  2 Lloyd ’ s Rep 242   .  

In  Coventry v Apsley , 67  for example, it was held that a continuing cause of 
action arose out of the claimant ’ s false imprisonment and that the defendant ’ s 
benefi t of the statute of limitations was ousted in respect of that part of the 
imprisonment that was within the limitation period. In  Clarkson v Modern 
Foundries Ltd , 68  a case on pneumoconiosis, it was held that the wrong constituted 
continuing negligence between the period of 1940 – 1951 when the claimant 
was exposed to the off ending dust while employed by the defendant. 69  A fresh 
action accrues anew until the tort ceases, or in the case of an omission until the 
defendant is no longer able to remedy his wrong. 70  As inferred earlier, when the 
limitation period for the fi nal cause of action expires, only damage occurring 
within the applicable period is recoverable. 71   

       Case 3  –    Assuming that in Case 1 above the three treatment mistakes (A, B, C) 
were performed in three consecutive weeks and not on the same day  –  would the 
three mistakes be considered  ‘ a continuous tort ’  rather than three individual torts 
(A, B, C) ?  And if so, what would be the accrual date of this continuous tort (harm 
X, harm Z or another date ? ).  

 Assuming in the example given  supra  26 that the three treatment mistakes 
A, B and C were performed in three consecutive weeks and not on the same 
day, mistakes B and C would not amount to a continuance of mistake A; they 
are repeated breaches of recurring obligations. In the absence of a continuing 
tort, a new cause of action accrues once harms X, Y and Z occur. Th is should 
leave P with ample time to lodge his claims.  

       Case 4  –    D, an employer, negligently exposes P, an employee, to unreasonable 
noise at the workplace for three years. P ’ s hearing is thereby weakened on a daily 
basis, gradually restricting P ’ s ability to communicate and enjoy music.   

 If D, an employer, negligently exposes P, an employee, to unreasonable levels 
of noise at a workplace for a period of three years and P ’ s hearing progressively 
deteriorates over time, D may be found liable for failing to implement 
appropriate safe work practices to prevent the damage in question from 
arising. Th is is because, where risks are an inherent and inescapable feature 
of an industry, employers must take precautions known to be available to 
prevent them from materialising into harm. Th ey must also take initiative 
and keep up to date with improvements in knowledge and technology in their 
respective  fi elds. However, the courts are slow to blame employers  ‘ for not 
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 72        Th ompson v Smiths Shiprepairers (North Shields) Ltd   [ 1984 ]  QB 405, 415 – 416    per Mustill J.  
 73     M Lunney, D Nolan and K Oliphant , Tort Law: Text and Materials (6th ed, 2017), 201 f.  
 74        Th ompson v Smiths Shiprepairers (North Shields) Ltd   [ 1984 ]  QB 405   . See also  Crookall v 

Vickers -Armstrong Ltd [1955] 1 WLR 659.  
 75     Kellett v British Rail  (unreported, QBD, 3 May 1984).  
 76    See  Law Commission , Limitation of Actions Consultation (1998) CP 151, para 3.28.  
 77    See  K Oliphant and V Wilcox , Product Liability in England and Wales, in: P Machnikowski 

(ed), European Product Liability: An Analysis of the State of the Art in the Era of New 
Technologies (2016), no 79 ff .  

ploughing a lone furrow ’  72  by adopting standards which are disproportionate 
to all likelihood of risk. 73  Th e question is what a prudent employer would have 
done in light of what he knew or ought to have known at the time of the incident. 
In  Th ompson v Smiths Shiprepairers (North Shields) Ltd , 74  1963  –  the year in 
which the Ministry of Labour published its Noise and the Worker practice 
guide  –  was considered to be the relevant date, in noise-induced hearing loss 
claims, from which employers should have been aware of the risks posed by 
their industry. Since employers in the industry ought to have provided their 
workers with ear protectors only from that year onwards, damage sustained 
before then was not actionable. Th e earliest dates employers can be held 
liable for other work-induced diseases (including dermatitis, work-related 
upper limb disorders and vibration white fi nger) have already been settled 
and, although these may be adjusted, eg to take the size of the employer into 
consideration, 75  they are likely to be admitted. In  Th ompson , the cause of action 
was expressly described as continuing and indeed personal injury cases involving 
continuing torts are most likely to be employers ’  liability cases concerning 
failure to provide safe systems in the workplace. 76  Returning to the hypothetical 
fact scenario, P ’ s action would fall to be described in the same manner as that 
in  Th ompson  and a fresh cause of action will accrue every day for as long as 
the breach continues, on the proviso that D was under a duty to prevent noise-
induced hearing loss during the period of exposure or at least parts thereof.  

       Case 5  –    Is a continuous failure of producer D to recall a defective product that 
causes harm to consumer P regarded as a continuous tort ?   

 Where D, a producer fails to recall a defective product that causes harm to 
consumer P  –  eg a defective pacemaker that causes damage to P ’ s heart over a 
period it ought to have been recalled  –  one must turn to the product liability 
rules in force. Th e Consumer Protection Act 1987 does not itself provide for 
a producer ’ s liability for damage caused by its failure to recall a dangerous 
product, but in appropriate circumstances a duty to recall and a corresponding 
liability for breach of that duty can arise at common law. In practice, the content 
of that duty is likely to be shaped by the General Product Safety Regulations 2005, 
reg 15 of which deals specifi cally with recall notices. 77  Although there 
has been no case on the point, such a failure does seem to be the kind of 
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 78        Hole v Chard Union   [ 1884 ]  1 Ch 293   .  
 79    Historically words that imputed: (a) unchastity or adultery to any woman (under sec 1 

Slander of Women Act 1891); (b) that a person had a contagious or infectious disease; (c) a 
crime punishable with imprisonment; (c) or if they were calculated to disparage the plaintiff  
in any offi  ce, profession, calling, trade or business held or carried on by him at the time 
of the publication (under sec 2 Defamation Act 1952) were actionable per se. Section 14 
Defamation Act 2013, which entered into force on 1 January 2014, repeals the Slander of 
Women Act 1891 and also requires special damage in the case of (b) above so that only two 
categories of slander per se remain.  

mischief that gives rise to a continuing wrong. Criminal liability and other 
consequences may also ensue for the contravention of various provisions 
under the Regulations. However, no cause of action can be brought under the 
common law of negligence in the absence of damage ( supra  20). Even where 
damage does arise, no continuing tort exists unless the damage in question is 
continuing. Where, for example, P is injured by a defective gadget and suff ers 
minor injuries from which he recovers and fi ve years later is injured by the 
same gadget, that ought to have been but is yet to be recalled, he will be barred 
from bringing an action outside the three-year limit in respect of the fi rst tort 
(under sec 11 Limitation Act 1980).  

      Where a waste management company throws toxic substances in bins into holes 
in the ground, the contents of which seep into the soil and leak into ground 
water causing damage on a daily basis, such facts are on all fours with those 
in the continuing nuisance case of  Hole v Chard Union  where the defendant 
was found liable for polluting a stream running through the claimant ’ s land 
with sewage. 78  P ’ s action would, therefore, be in respect of a continuing 
nuisance and a fresh cause of action arises every day until D abates the nuisance 
two years later when the bins are removed.   

   2) Defamation  

      Generally, multiple causes of action may be pursued against a defendant 
that engages in a series of separate wrongful acts. Th e approach taken 
under the law of defamation, however, is fact-dependant: English law 
continues to draw a distinction between statements published in writing or 
other permanent form (libel) and statements not published in writing or other 
permanent form (slander). Traditionally, for libels and slanders actionable per 
se, 79  the cause of action was complete at the time of publication. For slander of 
a kind where proof of special damage is an ingredient, the cause of action is 
complete when the special damage is suff ered. Th ese principles are not impacted 
by the introduction of a new serious harm test in all defamation actions under 
sec 1 of the Defamation Act 2013. Th e new test goes only to the requirement 
for the statement to be defamatory, and it is enough that the publication 
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 80        Loutchansky v Times Newspapers Ltd (No 2)   [ 2001 ]  EWCA Civ 1805   , noted by  K Oliphant , 
England and Wales, in: H Koziol and BC Steininger (eds), European Tort Law 2001 (2002), 
131, nos 76 ff .  

 81    Consultation Paper CP 3/11, March 2011, paras 70 ff .  

is  likely to  cause serious harm to the claimant ’ s reputation, even if it has not 
already caused such harm.  

      Under the common law, a new cause of action accrued on each publication of 
defamatory material, including every  republication  (the  ‘ multiple publication 
rule ’ ). Section 8 of the Defamation Act 2013, however, introduces a single 
publication rule where a person publishes a statement to the public and 
subsequently publishes (whether or not to the public) that statement or 
a statement which is substantially the same. Th is responds to problems 
highlighted in  Loutchansky v Times Newspapers Ltd (No 2)  80  where the Court 
of Appeal reaffi  rmed the orthodox rule in concluding that every time material 
archived on the internet was accessed it was deemed to give rise to a separate 
cause of action, subject to its own limitation period. In a Consultation 
on the Draft  Defamation Bill, 81  the Ministry of Justice explained that this 
multiple publication rule was wholly unsuitable for the modern internet 
age, thus leading to the proposal which in turn led to the enactment of the 
single publication rule. Th e cause of action will thus be treated as having 
accrued on the date of the fi rst publication, notwithstanding the subsequent 
republication, unless the manner of that republication is materially diff erent 
from the manner of the fi rst publication (sec 8(3) and (4) Defamation Act 2013).  

       Case 6  –    Every week D publishes a defaming article on P, each time in another 
newspaper. Is this a continuous tort ?  Would it matter if D publishes the same 
defamation every week in the same newspaper owned by him or defames P 
diff erently in diff erent newspapers each time in the same jurisdiction ?   

 Where D publishes a defamatory article about P every week, whether in the 
same or a diff erent newspaper, this would not constitute a continuing tort. Th e 
starting point is that the single publication rule applies so that time begins to 
run for the purpose of sec 4A of the Limitation Act 1980 from the date of the 
fi rst publication unless it can be shown that the subsequent publications were 
materially diff erent from the fi rst. Section 8(5) of the Defamation Act  2013 
provides a non-exhaustive list of considerations a court may have regard 
to in determining this question, including the level of prominence that a 
statement is given and the extent of the subsequent publication.   

   3) When does Harm Occur ?   

      Where damage is the gist of the claimant ’ s action, for example in the case of 
negligence, the presence of a risk of damage, even where this is established 
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H Koziol and BC Steininger (eds), European Tort Law 2007 (2008), 242, no 12.  
 85        Cartledge v E Jopling  &  Sons Ltd   [ 1963 ]  AC 758, 772   , per Lord Reid.  
 86        Cartledge v E Jopling  &  Sons Ltd   [ 1963 ]  AC 758, 774   , per Lord Evershed.  
 87    Th e law of limitation has now been amended (see sec 11 Limitation Act 1980).  

and could give rise to signifi cant injury, does not constitute the requisite 
damage so that no cause of action can be made out. Th is was made clear in 
the conjoined appeals in  Rothwell v Chemical  &  Insulating Co Ltd, Re Pleural 
Plaques Litigation , 82  where claimants who were exposed to asbestos while 
working for their respective employers developed pleural plaques which 
did not in themselves cause other asbestos-related disease, but indicated the 
presence of asbestos fi bres in the lungs. Th e House of Lords ruled that proof 
of damage is an essential element in a claim in negligence and symptomless 
plaques were not compensable damage. Moreover, while a diagnosis of pleural 
plaques may cause attendant anxiety or even clinical depression, in the absence 
of suffi  ciently serious injury to found a claim there can be no recovery for such. 
Th eir Lordships also dismissed the claimant ’ s argument that the presence of 
pleural plaques, the risk of future asbestos-related disease and anxiety about 
the onset in the future of a life-threatening disease can constitute damage so 
as to complete the cause of action in tort, holding that:  ‘ Th e aggregation theory 
put forward in these appeals fails [ … ] not because the three elements, plaques, 
risk and anxiety, are in aggregation too trivial, but because none can sustain 
a tort action. Nought plus nought plus nought equals nought. ’  83  Th e ruling 
can be contrasted with that of  Cartledge v E Jopling  &  Sons Ltd  84  where the 
plaintiff s had undoubtedly suff ered actionable injury (pneumoconiosis) as the 
result of toxic exposure in the workplace, but its onset was only gradual and the 
question was  when  the physical eff ects to which the plaintiff s were subjected 
constituted such injury. Diff erent formulations of the relevant requirement 
are to be found in the opinions delivered in the House of Lords  –  for example, 
that there should be  ‘ personal injury beyond what can be regarded as 
negligible ’  85  or  ‘ real damage as distinct from purely minimal damage ’ . 86  
On the facts, the House of Lords found that the onset of pneumoconiosis 
consequent upon the inhalation of silica participles amounted to actionable 
damage, completing the plaintiff s ’  causes of action and triggering the relevant 
limitation period. It was immaterial that the plaintiff s were unaware they had the 
condition  –  which, in its early stages, could not even be detected on X-ray 
examination  –  and experienced no symptoms. 87  It seems that the factors 
distinguishing such injury from the pleural plaques in the previous case 
included its negative eff ects on lung capacity (which would be apparent in 
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 88    See [8], per Lord Hoff mann.  
 89        Pirelli General Cable Works Ltd v Oscar Faber  &  Partners   [ 1983 ]  2 AC 1   .  
 90        Ibid   , 16   .  
 91          Ibid. Emphasis added.  
 92    Eg in     Ketteman v Hansel Properties Ltd   [ 1987 ]  2 WLR 312   , Lord Keith and Lord Brandon 

branded the passage in  Pirelli obiter dicta.   
 93        Tozer Kemsley and Millbourn (Holdings) Ltd v J Jarvis  &  Sons Ltd   ( 1984 )  1 Const LJ 79   . See 

also     Chelmsford District Council v TJ Evers   ( 1983 )  25 BLR 99    and     Kaliszewska v John Clague 
 &  Partners   [ 1984 ]  Construction Law Report 62    (on the facts in  Kaliszewska  the start of the 
period postponed on grounds of estoppel).  

situations of unusual exertion), susceptibility to other conditions, and life 
expectancy, and its potential to advance without further exposure. 88   

      In an action for damages for negligence other than for personal injuries, 
eg for a defect caused by negligent advice, design, etc (ie a risk of damage), 
proof of a damage-causing breach is no less essential. In  Pirelli General 
Cable Works Ltd v Oscar Faber  &  Partners , 89  a case of a defective chimney, 
the House of Lords ruled that the cause of action accrued when the physical 
damage to the building fi rst occurred, Lord Fraser explaining that  ‘ damage will 
commonly consist of cracks coming into existence even though they may be 
undiscovered or undiscoverable ’ . 90  On the facts, the claimant ’ s right of action 
was time-barred. Th e real-damage rule does, however, admit an exception. 
In  Pirelli  itself Lord Fraser went on to express the view that: 91  

  Th ere may perhaps be cases where the defect is so gross that the building  is doomed 
from the start , and where the owner ’ s cause of action will  accrue as soon as it is built , 
but it seems unlikely that such a defect would not be discovered within the limitation 
period. Such cases, if they exist, would be exceptional.   

      A statutory period that starts on the completion of a thing may be unjust to 
a claimant who, at the time of completion, was unaware of the existence 
of his cause of action and only becomes cognisant of the fact aft er the expiration 
of the period. Th e rigour of that rule is somewhat ameliorated by the fact that 
it facilitates a claimant ’ s recovery of pure economic loss at an early stage.  

      Although subsequent courts have questioned Lord Fraser ’ s ruling, 92  the 
exception to the requirement of damage has been applied. In  Tozer Kemsley 
and Millbourn (Holdings) Ltd v J Jarvis  &  Sons Ltd , 93  a case in respect of an 
air-conditioning plant that was defective as a result of negligent design and 
installation, for example, Sir William Stabb QC ruled that  ‘ a building in that 
defective state is a damaged building. It is a damaged article in the sense 
that it is not a sound one [ … ] a building is a manufactured thing, and if it is 
unsuitable or defective when it is handed over it seems to me that the cause of 
action arises when the person acquires it in its defective state. ’  Th e authorities 
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 95        London Congregational Union Incorporated v Harriss and Harriss (a fi rm)   [ 1988 ]  1 All ER 15   .  

on the threshold for establishing whether a structure is so grossly and obviously 
defective that it is doomed from the start although no physical damage has yet 
occurred are limited: in  Jones v Stroud District Council  Neill LJ, with whom 
the other judges concurred, emphasised that  ‘ Lord Fraser intended to limit 
his exception of  “ a building which is so defective as to be doomed from the 
start ”  to extreme cases where the defects were likely to be disclosed almost 
immediately. ’  Lord Fraser ’ s words were thus not intended to apply to a case 
 ‘ where the defect, though serious, might not have led to any danger to health 
or safety for many years ’ . Furthermore, his Lordship added that the exception 
was limited to  ‘ gross defects and to the rare case ’ . 94  Th e house in  Jones  had 
been completed in 1964, purchased in 1975 and in late 1976 a corner of one 
of the bedrooms began to subside, cracks appeared in the roof and a wall and 
the house became noticeably damp. A report completed in 1977 concluded 
that in part this was due to a drought and in part inadequate foundations. 
Subsequent remedial work was carried out and completed in 1978. Th e Court 
of Appeal held that the cause of action did not arise until 1976 when the 
condition of the property fi rst gave rise to a present and imminent danger to 
the health of its occupiers.  London Congregational Union Incorporated v Harriss 
and Harriss (a fi rm)  95  is another instructive case. Th e building in that case was 
designed, and its construction supervised, by a fi rm of architects engaged in 
1969. It was completed in 1970 but fl ooded following heavy rainfall in 1971. 
Further damage occurred in subsequent years and an action was eventually 
brought against the defendant architects in 1977,  inter alia , for damages for 
negligence in the design of the surface of the water drains. Since the drains 
had functioned satisfactorily for some 20 months and had not produced 
immediate damaging eff ects, it followed that the defect in the drains was latent 
and distinct from the subsequent physical damage. Furthermore, the design 
could not be said to have caused the claimant ’ s economic loss (ie the cost of 
putting the drains in order) at the date of completion, because the ordinary 
relationship of client and architect which existed between the parties was not 
such that liability for pure economic loss would arise on proof of negligent 
design without proof of damage to the property.  

       Case 7  –    Builder D lays down defective foundations for a building thereby 
creating the risk of future collapse if heavy rain falls. As a result, the value to the 
owner of the building P decreases (harm A). One year later heavy rain indeed 
falls. Two years later the foundation subsides and requires fi xing paid by P 
(harm B). Th ree years later cracks appear in the building fi xed by P (harm C). 
Four years later the building collapses (harm D).   
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 96    Nor on the other hand should a case be treated as  ‘ outside any exception on the ground 
only that the repair or correction of the defect is practicable. ’ :     London Congregational Union 
Incorporated v Harris and Harris (a fi rm)   [ 1988 ]  1 All ER 15, 27    per Lawton LJ.  

 Where D lays down defective foundations for a building thereby creating 
the risk of future collapse if heavy rains fall, the question whether, by way of 
exception, the underlying risk will be deemed as harm for accrual purposes 
hinges on whether it constitutes an extremely high risk of imminent future 
physical damage. Th e exceptional nature of the rule must be emphasised and 
indeed one judge has clarifi ed that it cannot be accepted that a case is:  ‘ to 
be treated as within an exception to the general rule if it can be shown that 
 “ nothing practicable could be done ”  to save the building or that part of the 
building which is the subject of the action ’ . 96  It follows that where, as a result 
of D ’ s conduct, P suff ers losses A (fall in value of the building), B (subsidence 
fi ve years aft er completion which was repaired), C (cracks eight years aft er 
completion which were also repaired) and D (collapse 12 years aft er completion), 
the exception to the general rule that the cause of action does not accrue until 
damage occurs would not apply given the lack of immediacy between defect 
and damage. Moreover, as seen  supra  39, the pure economic loss argument 
(loss A), would not stand. Rather, the action accrues when the foundations 
subside (at the point of damage B). (Th e above analysis must, however, be seen 
in the context of the discoverability test inserted as secs 14A and 14B of the 
Limitation Act 1980 by the Latent Damage Act 1986 ( infra  68).)  

       Case 8  –    A negligent medical treatment by physician D more than triples the 
probability that patient P will contract a disease. P indeed contracts the disease 
aft er fi ve years.  

 Where a negligent medical treatment by D more than triples the probability 
that patient P will contract a disease and P indeed contracts the disease 
fi ve years later, it is at that point that the cause of action accrues. (Th e doomed 
from the start exception is limited to non-personal injury cases.) Moreover, 
neither consequent anxiety of the risk of future disease, nor indeed any clinical 
depression arising out of fear, is actionable in the absence of a compensable injury 
( supra  36).   

   4) Temporal Uncertainty  

       Case 9  –    Employer D negligently exposes employee P to toxic radiation at the 
workplace for ten years. It is known that during this period P ’ s lungs were injured 
by the radiation, but because P is a heavy smoker, it is unknown when exactly.  
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 Where D, an employer, negligently exposes P, an employee, to toxic radiation 
at a workplace for ten years and it is known that during this period P ’ s lungs 
are damaged by the radiation but because P is a heavy smoker it is not known 
when exactly the damage occurred, the question is one of evidence. A cause of 
action accrues when there exists  ‘ every fact which it  would be necessary  for the 
plaintiff  to prove, if traversed, in order to support his right to the judgement 
of the Court ’ ; 97   ‘ once those facts exist, it is irrelevant that the plaintiff  will have 
great diffi  culty in proving them. He cannot claim that time does not run against 
him until he has all the evidence he requires. ’  98  Th e cause of action thus accrues 
when P suff ers more than minimal damage, notwithstanding he is not aware of it 
(as was the case in  Cartledge v E Jopling  &  Sons ,  supra  36). Th is moment is to be 
estimated by medical experts. As regards P ’ s habit of smoking and the diffi  culties 
that that causes in diagnosing the damage, D must take his victim as he fi nds 
him. 99  As long as the initial injury was foreseeable, D will be liable for all the 
harm caused by the toxic exposure.  

       Case 10  –    A concert pianist is injured by a reckless cyclist, during his summer 
holiday (1 July). His fi ngers are broken, and he can no longer play. His fi nancial 
loss occurs only in August, at the time of the fi rst planned concert.    

 Where a pianist is injured by a reckless cyclist during the summer holidays 
(more specifi cally, in July) and his fi nger is broken, preventing him from playing, 
yet his financial loss only arises in August, at the time of his first planned 
concert, damage to his finger completes a tortious cause of action in 
negligence. It is at that moment  –  or the moment after which the damage 
could no longer be characterised as trivial  –  that the cause of action accrues. 
Assuming a hearing took place immediately after the incident, a claim 
for loss of prospective earnings (as well as pain and suffering and loss of 
amenity)  –  even despite uncertainties and imponderables  –  could be lodged 
( supra  21). 100     

   B. DATE OF KNOWLEDGE  

      Th e defi ciencies of setting the accrual of the cause of action as a starting date 
for the purpose of limitations of actions were made apparent by the facts in 
 Cartledge v E Jopling  &  Sons  ( supra  36). While the Limitation Act 1939 had 
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 101    Limitation Act 1963, sec 7(3), no longer in force, read:  ‘ [ … ] any reference to the material facts 
relating to a cause of action is a reference to any one or more of the following, that is to say - 

   (a)    the fact that personal injuries resulted from the negligence, nuisance or breach of duty 
constituting that cause of action;   

  (b)    the nature or extent of the personal injuries resulting from that negligence, nuisance or 
breach of duty;   

  (c)    the fact that the personal injuries so resulting were attributable to that negligence, nuisance 
or breach of duty, or the extent to which any of those personal injuries were so attributable. ’      

 102    By  Law Reform Committee , Report on Limitation of Actions in Personal Injury Claims (1974, 
Cmnd 5630).  

 103    Sections 14A and 14B were inserted into the 1980 Act by the Latent Damage Act 1986.  
 104    Its sch 1 introduced a new sec 11A, sec 14(1A), sec 28(7), sec 32(4A) and 33(11A) to the 1980 

Act, among other amendments.  

already provided for the postponement of the limitation period in the case of 
fraud and mistake until the latter were, or with  ‘ reasonable diligence ’  could 
have been, discovered by the claimant, no such provision had been made for 
personal injuries so that on the facts, the claimants ’  cause of action accrued 
before the injury (pneumoconiosis caused by the inhalation of noxious dust 
at their place of employment) was discovered. Although their Lordships felt 
bound by the law as it then stood, they decried its harsh eff ect. Th e case 
eventually led to an alternative trigger in the limited fi eld of personal injuries 
under the Limitation Act 1963 so that an action could still be brought later 
than three years from the date on which the cause of action accrued, provided 
it was brought no later than 12 months aft er the claimant had knowledge of 
the  ‘ material facts relating to that cause of action ’ . 101  On the recommendation 
of the Law Commission, which saw merit in harmonising the law in England 
with that in Scotland, the 12-month period was extended to three years under 
the Law Reform (Miscellaneous Provisions) Act 1971 and a subsequent review 
prompted the introduction of a broader defi nition of  ‘ date of knowledge ’  under 
the Limitation Act 1975. 102  Th e 1975 Act was subsequently consolidated into 
the Limitation Act 1980, which also provides an analogous starting point for 
claims under the Fatal Accidents Act 1976. It was not long, however, before 
Parliament was moved to respond  –  in the ad hoc fashion that is characteristic 
of this fi eld of law  –  when the facts in  Pirelli  ( supra  37) came to light. Again, 
the wisdom of time running before a claimant knows or could be expected to 
know they had suff ered damage, this time in a non-personal injury context, 
was questioned.  Pirelli  prompted Parliament to adopt a comparable starting 
point for other negligence claims which run from the claimant ’ s date of 
knowledge (alongside the one that ran from the accrual of the cause of action). 
Th is it did by amending the Limitation Act 1980 (through the Latent Damage 
Act  1986). 103  A corresponding provision was graft ed onto the Limitation 
Act 1980 when the Consumer Protection Act 1987 entered into force. 104  Date of 
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 105     A Burrows , Some Recurring Issues in Relation to Limitation of Actions, in: A Dyson, 
J  Goudkamp and F Wilmot-Smith (eds), Defences in Tort (2015), 320 ff . Th e paper also 
discusses central diffi  culties in applying the discoverability limb.  

 106    Th e Times, 3 November 1986.  
 107    Which reads:  ‘ For the purposes of this section an injury is signifi cant if the person whose date 

of knowledge is in question would reasonably have considered it suffi  ciently serious to justify 
his instituting proceedings for damages against a defendant who did not dispute liability and 
was able to satisfy a judgment. ’   

knowledge (also termed the date of reasonable discovery or discoverability) 
is variously defi ned depending on the action in question. Th e above case 
studies will be looked at again in the context of the more favourable date of 
knowledge test.  

       Case 1  ( supra  26)  –  applying the sec 11(4)(b) Limitation Act 1980 limb to the 
case of the negligent physician, the patient would be subject to a three-year 
period which runs from the date of knowledge (if later than the date of accrual). 
Th e defi nition of date of knowledge for purposes of sec 11 is set out in sec 14(1) 
as the date on which the claimant had knowledge: 

 –    that the injury in question was signifi cant (sec 14(1)(a));  
 –   that the injury was attributable in whole or in part to the act or omission which 

is alleged to constitute negligence, nuisance or breach of duty (sec 14(1)(b));  
 –   the identity of the defendant (sec 14(1)(c)); and  
 –   if it is alleged that the act or omission was that of a person other than the 

defendant, the identity of that person and the additional facts supporting the 
bringing of an action against the defendant (sec 14(1)(d)).    

      As has been observed, an oft en overlooked point is that in  ‘ applying a 
discoverability approach, the claimant will still need to have an accrued cause 
of action ’  albeit the precise need to fi x when the cause of action accrued will 
be diminished in importance. 105  Returning to the hypothetical case, the 
facts are similar to those in  Bristow v Grout . 106  Th e claimant there sustained 
a leg injury and was facially scarred following a road accident. He brought 
an action for damages, for which he received compensation, and pursued 
a subsequent action when he developed signifi cant hip problems which he 
alleged were caused by the accident. In line with the wording of sec 14(2) of 
the Limitation Act 1980, which expands on the notion of  ‘ signifi cant ’ , 107  Jupp J 
held that the date of knowledge for the purposes of sec 11(4)(b) was that of the 
fi rst of the physical injuries the claimant knew to be serious enough for him to 
justify instituting proceedings, and not of a separate injury that was discovered 
aft er the settlement of the initial claim, notwithstanding it arose from the same 
accident. Th is analogous application of the single action rule ( supra  21 ff ) was 
upheld on appeal. Since P had sec 14(2) knowledge at the time of harm X, 
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 108        McCaff erty v Commissioner for Metropolitan Police   [ 1977 ]  1 WLR 1073   ;     Miller v London 
Electrical Manufacturing Co Ltd   [ 1976 ]  2 Lloyd ’ s Rep 284   .  

 109     A McGee , Limitation Periods (2014), para 8.034.  
 110        A v Hoare   [ 2008 ]  AC 844   .  

assuming the latter was signifi cant (and that the all other facts are known), time 
begins to run against him in respect of all the injuries he sustained from that 
moment so that he will be prevented from relying on subsequent knowledge 
of further injuries arising from the same facts. Th is is the case whether or not 
P has recovered any damages in respect of the prior injury. 108  It is perhaps 
worth highlighting that scholars have opined that  ‘ this point might be decided 
diff erently today ’ . 109  In any case, the courts may be willing to exercise their 
sec  33 discretion where a claimant is deprived of an action by the statutory 
bar ( infra  79). On the facts, however, harm Y which arose two years aft er the 
treatment (ie one year aft er the date of knowledge) and harm Z which arose 
three years aft er the treatment (ie two years aft er discoverability) are within 
the limitation period.  

       Case 2  ( supra  27)  –  provided injury X amounted to a signifi cant injury 
in a sec 14(2) of the Limitation Act 1980 sense (and assuming all the 
other sec 14(1) enumerations are satisfi ed), the answer given in the skiing 
hypothetical scenario would not be diff erent since P had the requisite 
knowledge when injury X occurred. Harm Y is not a new cause of action. 
As such P will be defeated by the statute were he to bring a further action 
outside the period in respect of injury X in reliance on the discovery of a more 
serious injury caused by the same incident that gave rise to injury X.  

       Case 3  ( supra  29)  –  where three treatment mistakes A, B and C were 
performed in three consecutive weeks, the point at which P has knowledge that 
harm X is signifi cant (and of attribution) is the point at which the period of 
limitation starts running in respect of mistake A but not in respect of harms 
Y or Z whose periods will be triggered when P discovered their respective 
signifi cance.  

       Case 6  ( supra  35)  –  in the case of defamation, time runs from the date of 
publication or subsequent publication, if any and if materially diff erent from the 
initial publication (sec 8 of the Defamation Act 2013). Knowledge that injury to 
reputation was signifi cant is irrelevant for limitation purposes.  

       Case 4  ( supra  30)  –  time runs for an employee who was negligently exposed 
to unreasonable levels of noise at his workplace from when P had knowledge 
of the facts in sec 14(1) of the Limitation Act 1980, including that the injury 
was signifi cant. Th e House of Lords in  A v Hoare  110  ruled that  ‘ signifi cance ’  is 
an  entirely impersonal  standard, thus marking a decisive shift  away from earlier 
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 111    See, for example,     McCaff erty v Metropolitan Police District Receiver   [ 1977 ]  1 WLR 1073, 1081   , 
per Geoff rey Lane LJ.  

 112    See     McCoubrey v Ministry of Defence   [ 2007 ]  EWCA Civ 17   .  
 113     A McGee , Limitation Periods (2014), para 8.042.  
 114    ‘Subject to subsection (5) below, an action to which this section applies in which the damages 

claimed by the plaintiff  consist of or include damages in respect of personal injuries to the 
plaintiff  or any other person or loss of or damage to any property, shall not be brought aft er 
the expiration of the period of three years from whichever is the later of —  

   (a)    the date on which the cause of action accrued; and   
  (b)    the date of knowledge of the injured person or, in the case of loss of or damage to property, 

the date of knowledge of the plaintiff  or (if earlier) of any person in whom his cause of 
action was previously vested.’     

authorities that had adopted a partly objective, partly subjective approach. 111  
Since the standard is not to be varied with the person to whom it is being 
applied, P ’ s actual personal attributes such as his intelligence, aspirations 
and the like are to be disregarded as is the subjectively perceived eff ect of 
P ’ s gradual loss of hearing to his private life or career. 112  For the purpose of 
deciding when P had knowledge of the various matters in sec 14(1), including 
the fact that the noise-induced hearing loss was suffi  ciently serious to justify his 
instituting proceedings for damages against his employer, D, consideration will 
be had not only to P ’ s actual knowledge but also his imputed or constructive 
knowledge (sec 14(3)). P will probably seek legal advice at some point. 
Subsection (1) of sec 14 expressly states that  ‘ knowledge that any acts or 
omissions did or did not, as a matter of law, involve negligence, nuisance or 
breach of duty is irrelevant. ’  In essence, it is factual, not legal, knowledge that 
counts. As McGee explains, reliance on expert advice is limited to questions 
of fact. Th e most important consequence of the provision, therefore, is that 
incorrect legal advice given by P ’ s legal team would not aid him under the 
1980 statue. Rather the remedy would be for damages in respect of such 
negligent legal advice 113  (see also  infra  55).  

       Case 5  ( supra  31)  –  the option of commencing a limitation period from the 
date of discoverability is also available for actions in respect of defective 
products under sec 11A of the Limitation Act 1980, which tailors the defi nition 
of knowledge to the specifi c context (sec 11A(4)). 114  Since sec 11A applies 
exclusively to actions under the Consumer Protection Act 1987, and failure 
to recall would be actionable only under common law, sec 11 would apply 
to determine the time limit within which an action for such failure resulting 
in personal injury must be brought; if the action is exclusively for property 
damage, it would be squarely covered by sec 2 (time limit for actions founded 
on tort) or possibly sec 14A (special time limit for latent non-personal injury 
negligence actions ( infra  52). Note that unlike the other sections mentioned 
in this paragraph, sec 2 does not incorporate a secondary limitation period 
( infra  58).  
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 115    Th e material facts about the damage are such facts about the damage as would lead a 
reasonable person who had suff ered such damage to consider it suffi  ciently serious to justify 
his instituting proceedings for damages against a defendant who did not dispute liability and 
was able to satisfy a judgment.  

 116    Th e other facts referred to in subsection (6)(b) above are: (a) that the damage was attributable 
in whole or in part to the act or omission which is alleged to constitute negligence; and (b) the 
identity of the defendant; and (c) if it is alleged that the act or omission was that of a person 
other than the defendant, the identity of that person and the additional facts supporting the 
bringing of an action against the defendant.  

 117     A McGee , Limitation Periods (2014), para 6.014.  
 118     Wilson v Le Fevre Wood  &  Royle  (1995) 66 Con LR 74.  

      An action against the waste management company ( supra  32), assuming it was 
a case of negligence and not intent (as to which see  infra  68), would be dealt 
with under sec 14A of the Limitation Act 1980. In the case of latent damage 
not involving personal injuries, sec 14A(6) provides that knowledge means 
knowledge both of the material facts (as defi ned in sec 14A(7); essentially 
the same as sec 14(2)) 115  about the damage in respect of which damages are 
claimed and of certain other facts relevant to the action (broadly similar to 
sec 14(1)(b) – (c)). 116  Indeed, the courts have  ‘ been prepared to cite cases on 
the date of knowledge under s. 14 of the 1980 Act as aids to interpreting the 
meaning of s. 14A, ’  117  albeit with some exceptions. Th e issue of attributability 
is well illustrated by the facts in  Wilson v Le Fevre Wood  &  Royle , a case on 
damp caused by the negligent construction of a property. 118  Th e defendant 
in that case repeatedly represented that the property was not defective and 
only needed time to dry out thus delaying the claimant from seeking advice. 
Th e latter was considered to have had the knowledge required by sec 14A(5) 
for bringing an action for damages when he fi nally dismissed the defendant ’ s 
assertions about condensation and sought advice. Since he failed to take action 
within three years from the relevant date, however, his action was barred. 
Section 14A(8)(c), the exact counterpart of sec 14(1)(d), applies where, as 
is likely to be the case here, the off ending act or omission is attributable 
to an employee. In that case, P is fi xed with knowledge when the identity of 
the employer (ie of the waste management company in this case) and any 
additional facts supporting the bringing of an action against the defendant 
company are known. As with sec 14(1), it is factual, not legal, knowledge 
that triggers the starting date (sec 14A(9)). Knowledge includes constructive 
knowledge (sec 14A(10)).  

       Case 7  ( supra  40)  –  where D lays down defective foundations, the clock 
starts to tick against P when he had knowledge of the facts in sec 14A(5) – (10) 
of the Limitation Act 1980, including that the injury was suffi  ciently serious 
to justify his instituting proceedings for damages against D. Th is is likely to be 
the date the foundations subsided (at the point of damage B).  
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 119        A v Hoare   [ 2008 ]  AC 84   , at [33] per Lord Hoff mann.  
 120        AB v Ministry of Defence   [ 2013 ]  1 AC 78   , at [35] per Lord Walker. See  A Morris and 

K Oliphant , England and Wales, in: K Oliphant and BC Steininger (eds), European Tort Law 
2012 (2013), 174, no 17 ff .  

 121        AB v Ministry of Defence   [ 2013 ]  1 AC 78   , at [11] per Lord Wilson.  
 122            Ibid, at [83] per Lord Mance.  
 123          Ibid, at [13] per Lord Walker.  

       Case 8  ( supra  41)  –  as regards the negligent medical treatment administered 
to patient P that more than tripled the probability that P would contract 
a disease and P indeed contracts the disease fi ve years later, the date of 
knowledge under sec 11 of the Limitation Act 1980 is the date P had knowledge 
of the various matters listed in sec 14(1), including the fact that the injury 
was signifi cant: that is, if P would reasonably have considered the injury 
suffi  ciently serious to justify proceedings ( supra  50 and  infra  55).  

       Case 9  ( supra  42)  –  where D, an employer, negligently exposes P, an employee, 
to toxic radiation at a workplace for ten years and it is known that during this 
period P ’ s lungs are damaged by the radiation but because P is a heavy smoker 
it is not known when exactly the damage occurred, the date of knowledge 
under sec 11 of the Limitation Act 1980 is the date P fi rst had knowledge that 
the toxic radiation has caused him signifi cant injury (sec 14(1)(a)) and that 
the injury was attributable in whole or in part to the act or omission which 
is alleged to constitute negligence, nuisance, or breach of duty (sec 14(1)(b)). 
As seen  supra  50, no account is to be taken of P ’ s personal characteristics, 
either pre-existing (ie including that P is a heavy smoker) or consequent 
upon the injury which he has suff ered. 119  As regards what the claimant needs 
to know, the Supreme Court in  AB v Ministry of Defence  clarifi ed that a  ‘ real 
possibility of a causal link ’  is suffi  cient for  ‘ attributability ’ . 120  As regards what 
requisite state of mind amounts to knowledge, the court ruled that a claimant 
is deemed to have acquired knowledge of the facts in sec 14  ‘ when he fi rst came 
reasonably to believe them ’ . 121  In referring to  ‘ reasonable belief  ’  as part of the 
description of the requisite knowledge, the focus is not so much on whether 
or how far the belief is evidence-based, but more on whether it is held with 
a suffi  cient degree of confi dence to justify embarking on the preliminaries to 
making a claim including collecting evidence. 122  In other words, the minimum 
standard of knowledge needed for P to commence the limitation period 
under sec 11(4) is a  ‘ reasonable belief  ’  in the  ‘ real possibility of a causal link ’  
between exposure and injury. While the facts P is required to know may 
be ascertainable by him only with the help of experts, the date P consults an 
expert is not, on its own, likely to assist the court in determining whether 
by then he had the requisite knowledge. Section 14(3) deems P to have 
acquired such knowledge only at the point at which he might, with the help 
of advisers, reasonably have been expected to acquire it. 123  Th e diff erence 
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 124        A v Hoare   [ 2008 ]  AC 84   , at [39] per Lord Hoff mann.  
 125     A Burrows , Some Recurring Issues in Relation to Limitation of Actions, in: A Dyson, 

J Goudkamp and F Wilmot-Smith (eds), Defences in Tort (2015), 315 ff .  
 126     Law Commission , Limitation of Actions Consultation (1998), CP 151, paras 15, 13 ff . See 

further  K Oliphant , Basic Questions of Tort Law from the Perspective of England and 
the Commonwealth, in H Koziol (ed), Basic Questions of Tort Law from a Comparative 
Perspective (2015), nos 156 ff .  

 127     Law Commission , Limitation of Actions Consultation (1998), CP 151, para 1.8.  

between secs 14(2) and 14(3) turns on what the claimant ought reasonably to 
have done. Unlike sec 14(3), the test in sec 14(2) (on signifi cance) is external 
to the claimant and involves no inquiry into what P could reasonably have 
been expected to do. 124   

       Case 10  ( supra  43)  –  the date the pianist had the requisite knowledge of his 
injury for the purposes of sec 14(1) of the Limitation Act 1980 and that it 
was serious enough to be signifi cant for the purposes of sec 14(2) is the date 
the three-year period starts to run. On the facts, this is unlikely to be later 
than the date on which the cause of action accrued, ie the date of the accident.    

   VI. PRESCRIPTION PERIODS  

      While a uniform limitation period across the board would promote certainty 
and to that extent suit the convenience of the legal profession and the 
general public, the adoption of such an approach without exceptions would 
produce greater injustice. Nonetheless, the current catalogue of prescription 
periods applicable to tort claims in England and Wales has been labelled as 
 ‘ needlessly complex ’ , and it has been said to be  ‘ a shameful indictment of the 
operation of statutes within our legal system that Parliament has created such 
a mess. ’  125  Th e Law Commission recommend that the uniform limitation 
period within the  ‘ core regime ’  should be three years from the date of 
discoverability. 126  However, a draft  bill to simplify the rules came to nought.  

   A. TIME LIMIT FOR ACTIONS FOUNDED ON TORT – SEC 2  

      Traditionally a six-year limitation period applies to a majority of actions. Th is 
goes back to the Limitation Act 1623. Yet it is diffi  cult to  ‘ trace any information 
on the reason why the six-year period was thought appropriate. ’  127  Th e 
general six-year period continues to apply to actions founded on tort (sec  2 
Limitation Act 1980), including actions under sec 3 of the Protection from 
Harassment Act 1997 (ie to recover damages for  ‘ anxiety caused by the 
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 128    Limitation Act 1980, sec 11(1A).  
 129        R v Secretary of State for Transport ex parte Factortame (No 6)   [ 2001 ]  1 WLR 942   .  
 130    As defi ned in sec 4(5) Limitation Act 1980.  
 131    Administration of Justice Act 1985, sec 57(2).  
 132    Administration of Justice Act 1985, sec 57(4).  
 133    Report of the Committee on Defamation (1975, Cmnd 5909).  

harassment and any fi nancial loss resulting from the harassment ’ ) 128  and 
breach of statutory duty, unless otherwise provided. As a corollary the 
enforcement of European Community rights before English courts is also an 
action founded on tort. 129    

   B. CONVERSION AND THEFT – SECS 3 AND 4  

      Th e time limit for conversion is the same as the general time limit for actions 
founded on tort, namely six years from the date of the conversion, since the 
action lies without proof of damage (sec 2(1)). Conversion is one of the few 
torts, however, in which the right is extinguished aft er the period prescribed 
for bringing the action expires (sec 3(2)). Successive conversions do not restart 
time which continues to run from the date of the original conversion (sec 3(1)). 
In the case of theft , 130  however,  no  time limit applies against a person from 
whom a chattel is stolen (sec 4(1)). Th is is also the case with successive theft s 
(sec 4(2) and (4)). Section 4(1) does not, however, apply to the claimant ’ s 
advantage in the case of a purchase in good faith or any conversion following it, 
even if dishonest (sec 4(2)). Rather sec 3(1) applies.   

   C.  ACTIONS FOR DEFAMATION OR MALICIOUS 
FALSEHOOD – SEC 4A  

      Th e time limit for defamation and malicious falsehood is uniquely short. For 
slander actionable per se, the Limitation Act 1623 set a period of two  years. 
However, the drive for uniformity led to all actions in defamation and 
malicious falsehood falling within the general period for actions in tort 
(and simple contract) of six years under the Limitation Act 1939. Th e period 
prescribed for defamation was reduced to three years by the Administration of 
Justice Act 1985 (which led to the insertion of a new sec 4A in the Limitation 
Act 1980 131 ) but as a quid pro quo this was coupled with a discretionary 
12-month extension (under new sec 32A Limitation Act 1980 132 ), both 
changes being based on the recommendations of the Faulks Committee on 
Defamation. 133  Subsequent recommendations by the Neill Committee, which 
cited evidentiary problems associated with the deferral of defamation actions, 
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 134    Supreme Court Procedure Committee, Report on Practice and Procedure in Defamation 
(1991).  

 135    Inserted by sec 5(2) Defamation Act 1996.  
 136     ‘ In an action for slander of title, slander of goods or other malicious falsehood, it shall not 

be necessary to allege or prove special damage  –  (a) if the words upon which the action 
is founded are calculated to cause pecuniary damage to the plaintiff  and are published in 
writing or other permanent form; or (b) if the said words are calculated to cause pecuniary 
damage to the plaintiff  in respect of any offi  ce, profession, calling, trade or business held or 
carried on by him at the time of the publication. ’   

ultimately led to the introduction of the Defamation Act 1996 and to the 
reduction of the time limit to one year for actions brought in defamation and 
malicious falsehood. 134  Th e clock starts to tick from the date on which the cause 
of action accrues (sec 4A Limitation Act 1980). 135  Since an action in malicious 
falsehood will not be admitted absent special damage, unless an exemption 
applies in line with sec 3 of the Defamation Act 1952, the cause of action 
accrues when such damage arises. 136  (Accrual rules applicable in defamatory 
actions have been dealt with  supra  33 ff .) Where a claimant issues proceedings 
aft er the time limit for actions for defamation or malicious falsehood has 
expired, they may still succeed in persuading the court to exercise its discretion 
to disapply the ordinary time limit, pursuant to sec 32A of the Limitation 
Act 1980.   

   D.  SPECIAL TIME LIMIT FOR CLAIMING 
CONTRIBUTION – SEC 10  

      Section 10 of the Limitation Act 1980 contains a special time limit for claiming 
contribution. Under sec 1 of the Civil Liability (Contribution) Act 1978, a 
person who is liable, D1, in respect of damage suff ered by another person, P, 
may recover contribution from any other person liable in respect of the same 
damage (whether jointly with him or otherwise), D2. However, sec 10(1) limits 
the period within which a contribution can be sought by D1 to two years from 
the date on which a right to recover contribution, from D2, in respect of the 
damage accrues (s 10(2)), namely two years from the date of a judgment or 
award given in civil proceedings in respect of the damage in question (s 10(3)). 
Section 10(3) also states that no account shall be taken of any judgment or 
award given or made on appeal in so far as it varies the amount of damages 
awarded against the person in question (D1 for our purposes). Th at is, the clock 
does not start running from the date of the subsequent decision. Where D1 
makes or agrees to make any payment to P in compensation for damage caused, 
in other words where D1 seeks to settle the dispute with P, the relevant date 
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 137     Law Revision Committee , Fift h Interim Report (Statutes of Limitation) (1936) Cmd 5334, 
para 5. In fact, the Committee went on to advocate uniformity.  

 138        Stubbings v Webb   [ 1993 ]  AC 498   . Noted by  A McGee  (1993) 109 Law Quarterly Review 
(LQR) 356,  M Jones  (1994) 110 LQR 31, and  M Lunney  (1993 – 94) 4 King ’ s College 
Law Journal (KCLJ) 79. See further  A Mullis , Compounding the Abuse ?  Th e House of 
Lords, Childhood Sexual Abuse and Limitation Periods (1997) 5 Medical Law Review 
(Med L Rev) 22,  J Conaghan , Tort Litigation in the Context of Intra-familial Abuse (1998) 
61 Modern Law Review (MLR) 132. See also  K Oliphant , England and Wales, in: M Mart í n-
Casals (ed), Children in Tort Law: Children as Victims (2007), 66 ff .  

 139        Letang v Cooper   [ 1965 ]  QB 232   .  

shall be two years from the date on which the amount to be paid by D1 is agreed 
between D1 and P. Th is is regardless of whether or not D admits any liability 
in respect of the damage or when the payment is actually made (sec 10(4)).   

   E.  SPECIAL TIME LIMIT FOR ACTIONS IN RESPECT 
OF PERSONAL INJURIES – SEC 11  

      Th e general six-year period under the Limitation Act 1939 also applied in 
personal injury cases. However, this was reduced to three years (under Law 
Reform (Limitation of Actions, etc) Act 1954) aft er the Law Revision Committee 
reasoned that  ‘ the desirability of a speedy trial is probably more obvious in 
cases of actions for personal injuries and actions for slander than in other 
actions. ’  137  Th e facts in  Cartledge v E Jopling  &  Sons Ltd  led to the adoption 
of the discoverability test under the Limitation Act 1963 ( supra  44) and 
Parliament would go on to legislate for judicial discretion to set aside the 
ordinary time for actions in respect of personal injuries and death (under the 
Limitation Act 1975; now sec 33 Limitation Act 1980).Th e result of these and 
other reforms is sec 11 of the Limitation Act 1980 which provides that a claim 
shall be brought within a period of three years from the date on which the 
cause of action accrued or the date of knowledge (if later) of the person injured 
(sec 11(4)). Where sec 11 applies, it disapplies all other provisions (sec 11(2)) 
( supra  3 and 26).  

      Before the decision of the House of Lords in  Stubbings v Webb , 138  it was thought 
that the (extendable) three-year period under sec 11(4)(a) applied even to the 
intentional infl iction of personal injury, 139  but the House of Lords there took the 
contrary view. Th e claimant, then aged 30, commenced proceedings against her 
adoptive father and stepbrother in August 1987, claiming damages for sexual 
and physical abuse and rape amounting to trespass to the person. She claimed 
that the relevant incidents occurred when she was between the ages of two 
and 17. She sought to rely upon the latent injury provisions of sec 11 of the 
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 140        Stubbings v UK   [ 1997 ]  1 FLR 105   .  
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 143        A v Hoare   [ 2005 ]  EWHC 2161    (QB).  
 144        A v Hoare   [ 2006 ]  1 WLR 2320   .  
 145    A v Hoare [2008] 1 AC 844 at [63].  

Limitation Act 1980 on the grounds that, although she knew she had been a 
victim of abuse, she did not know until September 1984 that certain psychological 
conditions from which she suff ered were caused by the abuse. Th e House 
of Lords ruled that, as her claim was for trespass to the person, the six-year 
limitation period under sec 2 applied, and no extension was permitted by the 
legislation; the action was therefore statute-barred. Th e claimant subsequently 
brought proceedings before the European Court of Human Rights, but the Court 
found no violation of the Convention. 140  Attempts to circumvent the decision in 
 Stubbings  by  ‘ dressing down ’  an intentional tort as one in negligence were criticised 
by the Court of Appeal in  KR v Bryn Alyn Community (Holdings) Ltd . 141  
In a welcomed move,  Stubbings  was later unanimously overruled by the House 
of Lords in  A v Hoare . 142  In 1988, the claimant in  A v Hoare  was the victim 
of an attempted rape for which the defendant was convicted and sentenced 
to life imprisonment. In 2004, the defendant won  £ 7 million in the British 
national lottery whilst on day release from gaol and the claimant shortly 
aft erwards commenced civil proceedings for damages against him. Th e claim 
was struck out 143  before trial on the ground that it was time-barred in line 
with the decision of the House of Lords in  Stubbings . Th e claimant appealed 
against the striking-out, unsuccessfully, before the Court of Appeal. 144  Th e 
House of Lords ruled, however, that the limitation period correctly applied 
to an intentional (eg sexual) assault is not the general limitation period of 
six years under sec 2 of the Limitation Act 1980, which cannot be extended, 
but the special limitation period provided in respect of personal injury 
which, while of only three years, commences on  ‘ the date of knowledge ’  as 
defi ned in sec 14 of the Act where this is later than the general starting point. 
In Lord Carswell ’ s words,  ‘ breach of duty ’  under sec 11(1)  ‘ must be construed 
broadly enough to include trespass to the person. ’  145   

      On the death of a person, sec 1 of the Law Reform (Miscellaneous Provisions) 
Act 1934 operates to transfer all causes of action vested in him to his estate. 
If the person injured dies before the expiration of the period set out in 
sec 11(4) of the Limitation Act 1980, the period applicable as respects the cause 
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 146    See sec 11(6) and (7) Limitation Act 1980.  
 147        O ’ Byrne v Sanofi    [ 2006 ]  ECR 1-1313   .  
 148    See sec 11A(6) and (7).  

of action surviving for the benefi t of his estate shall be three years from the date 
of death or the date of the personal representative ’ s knowledge, 146  whichever is 
the later (sec 11(5)) (see also  infra  67).   

   F. ACTIONS IN RESPECT OF DEFECTIVE PRODUCTS – SEC 11A  

      Section 11A of the Limitation Act 1980 applies to actions for defective products 
under Part I of the Consumer Protection Act 1987 (sec 11A(1)). It displaces 
the time limits given in the preceding provisions of the Limitation Act 1980 
(sec 11A(2)). Where damages claimed by the plaintiff   consist of or include  
damages in respect of personal injuries to the plaintiff  or any other person 
or loss of or damage to any property, sec 11A(4) provides that a claim 
shall not be brought aft er the expiration of the period of three years from 
whichever is the later of the date on which the cause of action accrued and 
the date of knowledge (see sec 14(1A)) of the injured person or, in the case of 
loss of or damage to property, the date of knowledge of the plaintiff  or (if 
earlier) of any person in whom his cause of action was previously vested. With 
the exception of the ten-year long-stop period under sec 11A(3), the ordinary 
time limit is extendable at the court ’ s discretion (secs 33 and 33(1A)). Th e 
overall long-stop period applies from the relevant time, within the meaning of 
sec 4 of the Consumer Protection Act 1987 (ie when the product was supplied 
to another or  put into circulation ), and operates to extinguish a right of action 
whether or not that right of action had accrued or time had begun to run. 
Th e italicised phrase was said to be interpreted as meaning that a product is 
taken out of the manufacturing process operated by the producer and enters a 
marketing process in the form in which it is off ered to the public in order to be 
used or consumed. 147   

      Where the injured person died before the expiration of the above period, the 
deceased ’ s estate must bring an action for surviving claims (see sec 1 Law 
Reform (Miscellaneous Provisions) Act 1934) within a period of three years 
from whichever is the later of the date of death and the date of the personal 
representative ’ s knowledge (sec 11A(5)). 148  Th ere will be no possibility to 
override the time limit through recourse to sec 33 of the Limitation Act 1980 
(sec 12(1)).   
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   G.  SPECIAL TIME LIMIT FOR ACTIONS UNDER FATAL 
ACCIDENTS LEGISLATION – SEC 12  

      Whereas an action by the deceased ’ s estate falls under the ambit of sec 11(5) 
of the Limitation Act 1980 ( supra  64), dependants pursuing actions under the 
Fatal Accidents Act 1976 come within the language of sec 12. Section 12(2) 
states that no action shall be brought aft er the expiration of three years from the 
date of death or the date of knowledge ( supra  50 and 55) of the person for 
whose benefi t the action is brought, whichever is the later. By virtue of 
sec 12(1), no action can be pursued under the Fatal Accidents Act 1976 if the 
death occurred when the person injured could no longer maintain an action 
and recover damages in respect of the injury (whether because of a time 
limit in the 1980 Act or in any other Act, or for any other reason). Section 13 
contains detailed rules on the operation of the time limit under sec 12 in 
relation to diff erent dependants. Th e court ’ s general discretion to extend time 
under sec 33 applies, except where an injured person would have been barred 
by the time limit in sec 11 or indeed sec 11A in accordance with sec 12(1) 
(sec 33(2)).   

   H.  ACTIONS IN RESPECT OF LATENT DAMAGE NOT 
INVOLVING PERSONAL INJURIES – SECS 14A AND B  

      Section 14A of the Limitation Act 1980 applies to any action for damages 
for negligence other than damage resulting in personal injury or death. 
Th e limitation period is either six years from the date on which the cause of 
action accrued or three years from the date of knowledge. A long-stop period of 
15 years applies (sec 14B(1)).   

   I. ACTIONS TO ENFORCE JUDGMENTS – SEC 24  

      By virtue of sec 24(1) of the Limitation Act 1980, an action to enforce a 
judgment must be brought within six years from the date on which the judgment 
became enforceable. Th e provision does not apply to enforcement by execution, 
only to enforcement by suit. No arrears of interest in respect of any judgment 
debt are recoverable aft er the expiration of six years from the date on which the 
interest became due (sec 24(2)).  

      Th e following table outlines the various statutory prescription periods central to 
tortious actions:    
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 149    Human Rights Act 1998, sec 7(5) is subject to any rule imposing a stricter time limit in 
relation to the procedure in question.  

 150     Law Commission , Limitation of Actions Consultation (1998) CP 151, para 11.3.  

   J. OTHER ACTIONS  

      Th e general six-year period also applies to actions founded on simple contract 
(sec 5 Limitation Act 1980). In actions on a specialty, which includes contracts 
by deed, a period of 12 years applies from the date on which the cause of 
action accrued (unless a shorter period of limitation is prescribed by any 
other provision of the 1980 Act) (sec 8). In the case of restitution, no specifi c 
period exists under the Limitation Act 1980. Rather, the period hinges on the 
specifi c ground for seeking restitution (in the case of mistake, for example, 
it would be six years from the date on which the mistake was or could 
reasonably have been discovered (sec 32)). Injunctions and other equitable 
remedies are discussed more fully  infra  120 ff .  

      Several statutes set out their own limitation periods (see  infra  88 – 89, 95 and 104). 
In the case of the Human Rights Act 1998, for example, actions must be brought 
within a period of one year from the date on which the act complained of took 
place (sec 7(5)(a)). However, the period may be extended where a court or tribunal 
considers it equitable having regard to all the circumstances (sec 7(5)(b)). 149    

   K. CLASSIFICATION OF CLAIMS OR PERIOD SHOPPING  

      Th e  ad hoc  development of the law of limitations means that little thought was 
given to overall coherence with diff erent periods, defi nitions of discoverability, etc, 
applying to diff erent regimes. 150  Th is is exacerbated by the lingering eff ect 
of the forms of action since a number of causes of action in tort alone, and 
correspondingly a number of statutory periods, may apply on a given 
set of facts. In the case of latent damage from an adjoining piece of land, 
for example, whereas a six-year period would apply under sec 2 (time limit 
for actions founded on tort) from the date on which the cause of action in 
nuisance accrued, sec 14A would apply if the action is framed in negligence 
(the period being either six years from the date on which the cause of action 
accrued or three years from the time of reasonable discoverability, if later). 
Subject to constraints by the wording of the Act of 1980, a claimant will be 
advised of the merits both, from a procedural and substantive perspective, of 
choosing one action over another. Th e draft sman ’ s intention to limit choice in 
respect of certain interests, however, is unambiguous. Concerned to protect 
claimants, in the case of concurrent actions for damages for personal injury in 
contract and tort and for personal injuries and property damage, the more 
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 151    See also reference to extension of time limits because of alternative dispute resolution in 
certain cross border or domestic contractual disputes in sec 33 of the Limitation Act 1980.  

 152        Rhodes v Smethurst   ( 1838 )  4 M  &  W 42, 59    per Lord Abinger CB.  
 153        Tito v Waddell (No 2)   [ 1977 ]  Ch 106, 246    per Sir Robert Megarry V-C.  

favourable regime for personal injuries, which is subject to a discretionary 
extension, prevails ( supra  3, 26 and 65). Yet if the personal injury aspects are 
minor and/or the claimant chooses to forgo a claim in respect of them, the 
unextendable periods prescribed for actions founded on simple contract (under 
sec 5) or tort (under sec 2) would apply instead.    

   VII.  RULES OF POSTPONEMENT, SUSPENSION 
RENEWAL AND EXTENSION  

   A. AVENUES TO PROLONG ORDINARY TIME LIMIT  

      Various ways exist through which a claimant can overcome a statutory bar 
otherwise applicable to their claim. Section 1(2) of the Limitation Act 1980 
expressly states that the ordinary time limits given in Part I of the Act are 
subject to extension or exclusion in accordance with the provisions of 
Part II of the Act. Express reference is made, under Part II, to: (a) an  extension  
of limitation periods in the case of disability (discussed  infra  76 and 90 ff ); 151  
(b)  fresh accrual  of action in the case of acknowledgement and part payment 
( infra  77); (c) a  postponement  in the case of fraud, concealment and mistake 
( infra  78); and (d) discretionary  exclusion  of time limit for actions for 
defamation or malicious falsehood and for actions in respect of personal injuries 
or death ( infra  79). All these serve to prolong the eff ective time limit, thus 
operating in the claimant ’ s interest.  

   1) Suspension  

      Th ere is no reference to  ‘ suspension ’  in the Limitation Act 1980. Th is is 
consistent with the general position under English law that  ‘ where an 
action has once accrued, and the statute has begun to run, there being then 
a capacity of suing and of being sued, the statute continues to run ’ , 152  unless 
 ‘ ousted [ … ] by a statutory provision ’ . 153  However, suspension is possible under 
sec 13 of the Arbitration Act 1996, for example, where the period between the 
commencement of arbitration and the date of a court order to set it aside or 
to declare it to be of no eff ect may be excluded from the computation. Also, 
the parties may expressly or impliedly agree, whether before or aft er the 
expiry, that the defendant will not plead the statutory limitation period, that 
the cause of action will not accrue until a condition precedent occurs, that a 
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 154    Arbitration Act 1996, sec 12 specifi cally contemplates this:  ‘ Where an arbitration agreement 
to refer future disputes to arbitration provides that a claim shall be barred, or the claimant ’ s 
right extinguished, unless the claimant takes within a time fi xed by the agreement some 
step —  
   (a)    to begin arbitral proceedings, or   
  (b)    to begin other dispute resolution procedures which must be exhausted before arbitral 

proceedings can be begun,    
 the court may by order extend the time for taking that step. ’   

 155    Unfair Contract Terms Act 1977. See Chitty on Contracts, General Principles (32nd ed, 2015), 
paras 28 – 107 ff  for further details. See also para 4.1 Pre-Action Protocol for Professional 
Negligence.  

 156    Chitty on Contracts, General Principles (32nd ed, 2015), para 28 – 109.  

claimant ’ s right will be extinguished under the terms agreed 154  or indeed 
to suspend its running (via a standstill or tolling agreement), subject to 
legislation on unfair contract terms ( infra  99 ff  and 125 ff ). 155  Such latitude 
is consistent with the fact that for the defence to operate it must be asserted 
( infra  131) and for the most part that the expiry of a limitation period does 
not extinguish the right in question ( supra  10). Granting the parties such 
autonomy may allow the defendant to fulfi l his obligations or it may facilitate 
the extension of negotiations to settle a claim and in so doing saves courts ’  time 
and the public ’ s purse. While it has been suggested that breach of an agreement 
not to plead the statute of limitations would only entitle the innocent party 
to an action for breach of contract, the editors of Chitty on Contracts 
prefer the alternative view that such an agreement would prevent the 
defendant from relying on the Limitation Act 1980. 156    

   2) Extension  

      Th e application of Part II of the Limitation Act 1980 in the case of disability 
is dealt with more fully  infra  90 ff . Suffi  ce to say for now that the existence 
of disability  before  the cause of action accrues delays the starting of the clock 
until that disability ceases. Th e use of  ‘ extension ’  in this context is thus not to 
 ‘ extend the basic limitation period so that it will not end while justifi cation 
exists or before P is given a reasonable amount of time to fi le a claim aft er the 
justifi cation expires ’ . Rather, it is used in the sense of postponing its starting 
point. An extension does, however, arise in the quoted sense, for example under 
sec 11(5) of the Limitation Act 1980 ( infra  64).   

   3) Fresh Accrual, Reset or Renewal  

      While not relevant to tortious actions, secs 29 – 31 of the Limitation Act 1980 set 
out a diff erent approach to prolonging claims. A limitation period of equal length 
may be repeatedly (and automatically) extended by further acknowledgments 
or payments. However, a right of action, once barred by the Limitation 
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 157        Sheldon v RHM Outhwaite (Underwriting Agencies) Ltd   [ 1996 ]  AC 102   .  
 158    Ibid, 144 per Lord Browne-Wilkinson:  ‘ it does not seem to me absurd that a plaintiff  who has 

been prevented by the dishonourable conduct of the defendant from learning of the facts on 
the basis of which to found his action should be aff orded the full six-year period from the 
date of the discovery of such concealment to bring his action. Certainly, that consequence is 
far less bizarre than the result of the construction favoured by the majority of the Court of 
Appeal [1994] 3 WLR 999 under which a plaintiff  ’ s right of action can become time-barred 
before he even becomes aware of the relevant facts, his ignorance being due to the deliberate 
concealment of such facts by the defendant. ’   

 159        Yates v Th akeham Tiles Ltd   [ 1995 ]  PIQR 135   .  

Act 1980, cannot be revived by any subsequent acknowledgement or payment 
(sec 29(7); see also  infra  85).   

   4) Postponement  

      By virtue of sec 32(1) of the Limitation Act 1980, where (a) an action is based 
upon the  fraud  of the defendant, (b) any fact relevant to the plaintiff  ’ s right 
of action has been  deliberately concealed  from him by the defendant, or (c) the 
action is for relief from the consequences of a  mistake , the limitation period 
shall not begin to run until the plaintiff  has discovered the fraud, concealment or 
mistake (as the case may be) or could with reasonable diligence have discovered 
it (sec 32 Limitation Act 1980). (As with disability, the eff ect is to delay the 
starting of the clock.) Suffi  ce to say that the courts have ruled that the terms of 
sec 32(1)(b) are wide enough to cover both the case where the concealment is 
contemporaneous with the accrual of the cause of action and where it occurs 
at some later date. 157  Where a  subsequent  deliberate concealment of facts 
supervenes, the clock will therefore be turned back to zero until the concealed 
facts are, or ought to have been, discovered (see also  supra  77). 158    

   5) Exclusion  

      Where a claim was not brought timeously, the courts have a general 
discretion to allow it to proceed in respect of some causes of action, including 
defamation, malicious falsehood, personal injuries or death as well as actions 
under Consumer Protection Act 1987. Th e eff ect is to deny the defendant the 
defence of prescription (secs 32A and 33 Limitation Act 1980). It is perhaps 
worth highlighting that appeals against the use of such discretion will only 
succeed with diffi  culty ( infra  119). 159    

   6) Other Methods  

      Additionally, it might be added that other aspects of the limitations statute, 
very long basic limitation periods, the discoverability test, etc, all contribute to 
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an extension of eff ective time limits. Indeed, in the case of theft  ( supra  59) or 
fraud or fraudulent breach of trust the clock never began to tick ( infra  86).    

   B. SPECIFIC CASES  

   1) Non-Discoverability of Facts  

      Several provisions in the Limitation Act 1980 are designed to counter the 
disadvantages that attach to claimants proving their cases, for example as a 
result of information asymmetry or other evidentiary diffi  culties. Among them, 
discoverability rules seek to ease the unfairness that may arise where damage 
cannot reasonably be known until aft er the action was barred under the cause 
of action limb. Such rules exist for our purposes for: actions in respect of 
personal injuries following negligence, nuisance or breach of duty (sec 11(4)(b)); 
actions in respect of defective products (sec 11A(4)(b)); actions by a deceased ’ s 
estate (secs 11(5)(b) and 11A(5)(b)); actions under the Fatal Accidents 
legislation (sec 12(2)(b)); and actions in respect of latent damage not 
involving personal injuries (sec 14A(4)(b)). Among the factors relevant in 
determining the relevant date of knowledge in the case of personal injuries 
or death, for example, are the fact that the claimant knew that the injury in 
question was signifi cant and/or the identity of the defendant (sec 14(1); 
 supra  45 ff  and 50 ff ) as well as the denial of liability on the defendant ’ s part 
(secs 14(1A)(a), 14(2) and in the case of non-personal injury latent damage, 
sec 14A(7)). Th e legislature has also come to claimants ’  aid where the latter is 
a victim of theft  so that the right of such a person to bring an action is not 
subject to any time limits ( supra  59). Th e rules on the postponement of 
limitation period in case of fraud, concealment or mistake also seek to tackle 
unawareness of facts constituting the cause of action. In such cases, time does 
not begin to run until the claimant has or could with reasonable diligence have 
discovered the above ( supra  78). Courts may also exercise their discretion 
inherent in Part II of the 1980 Act to override limitation periods for certain 
causes of action ( supra  79). In taking the matters in the round, the courts 
will have regard,  inter alia , to the length of, and the reasons for, the delay 
on the part of the plaintiff  (secs 32A(2)(a) and 33(3)(a)) which may well include 
the non-discoverability of facts.   

   2) Defendant ’ s or Claimant ’ s Conduct  

      Th ere are various ways in which defendants ’  conduct infl uences limitation 
periods. Conduct constituting a continuing tort or conduct that infringes 
multiple protected interests, for example, accrues disadvantages to defendants 
( supra  23 ff ). Conduct resulting in the death of a victim may also lead to the 
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 160        A v Hoare   [ 2008 ]  1 AC 844   , at [14] per Lord Hoff mann.  
 161     P Handford , Sexual abuse and personal injury limitation law  –  Order restored ?  (2008) 16 Tort 

L Rev 61, 63.  

eff ective extension of the applicable period to the benefi t of the deceased ’ s 
dependants and/or estate ( supra  66 and 67). In the case of a joint action 
to which a tortfeasor is not a party, a further period is conferred should his 
fellow  tortfeasor seek contribution ( supra  61). Th e courts have also striven to 
interpret the language of the statute to further Parliament ’ s objective and not 
frustrate it: today, claimants who suff er intentional injury benefi t from  ‘ the 
more favourable limitation treatment introduced by the 1975 Act for victims 
of injuries caused by negligence ’  160  which releases the burden, in particular 
on sexually abused victims ( supra  63). 161  Th e multiple publication rule in the 
case of actionable defamation that applies where the manner of a subsequent 
defamatory publication materially diff ers from that of the fi rst publication is 
equally worth repeating ( supra  34).  

      Th e 1980 Act also extends its protection to a claimant where a defendant 
seeks to obstruct the course of justice by not cooperating or by seeking 
to gain an unfair advantage through resort to delaying tactics. Th e eff ect 
of secs 14(1A)(a), 14(2) and 14A(7) is to delay the commencement of the 
clock where a defendant disputes liability. In the case of procedural delays, 
a claimant can petition the court to disapply the ordinary time limit in respect of 
personal injuries or death under sec 33 on the basis of  ‘ the conduct of the 
defendant aft er the cause of action arose, including the extent (if any) to which 
he responded to requests reasonably made by the plaintiff  for information 
or inspection for the purpose of ascertaining facts which were or might be 
relevant to the plaintiff  ’ s cause of action against the defendant ’  (sec 33(3)(c)). 
In this respect, it has also been shown that protective rules apply where the 
defendant has engaged in fraud ( supra  78 and  infra  86) or indeed theft  
( supra  59). Whereas Parliament was unambiguous as to the fact that deliberate 
concealment on the defendant ’ s part at the time the cause of action accrues 
postpones the running of time, the courts have attributed a broad meaning 
to Parliament ’ s intention: namely, that subsequent active concealment also 
gives the plaintiff  the benefi t of the statutory postponement ( supra  78).  

      Th e desire to balance the interests of claimants with those of defendants lies 
behind the adoption of provisions which weigh against claimants who are not 
proactive in asserting their claims. Indeed the  ‘ date of knowledge ’  test only aff ects 
the operation of the starting point for those claimants whose causes of action 
accrue  before  the moment of reasonable discovery. A claimant who is cognisant 
of all the required facts but sits on his claim is bound by the less favourable of 
the two dates. Attention is also invited to that fact that in considering whether 
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 162    Note that certain alternative resolution dispute methods are referred to in the 1980 Act. See 
sec 33A on mediation in certain cross-border disputes. Th e provision also makes a single 
reference to arbitration. See also secs 10(3)(b) and 39 on arbitration.  

to exempt a claimant from failing to commence proceedings in time under 
sec 33, a court will take into consideration the extent to which the plaintiff  acted 
promptly and reasonably once he knew whether or not the act or omission of the 
defendant, to which the injury was attributable, might be capable at that time of 
giving rise to an action for damages (sec 33(3)(e)); similar guidelines also exist 
for actions in respect of defamation and malicious falsehood (sec 32A(2)). In 
the former case, the steps, if any, taken by the plaintiff  to obtain medical, legal 
or other expert advice and the nature of any such advice he may have received 
(sec 33(3)(f)) are also a vital consideration.   

   3) Admission by D of P ’ s Right or Partial Performance of P ’ s Right by D  

      Cooperation on the part of the defendant will help equip the claimant with 
the knowledge required for discoverability ( supra  44 ff ) and the admission by 
the defendant of a fraud, concealment or mistake ( supra  78) as well as liability 
(secs 14(1A)(a), 14(2) and 14A(7)) precipitate the running of the clock. On the 
other hand, following acknowledgments or payments, the clock returns to zero 
( supra  77).   

   4) Legal Relations between the Claimant and Defendant – Trusts and Bailment  

      Section 21 of the Limitation Act 1980 sets a limit of six years from the date on 
which the right of action accrued for actions to recover trust property or in 
respect of any breach of trust (sec 21(3)). No period applies, however, in respect 
of any fraud or fraudulent breach of trust to which the trustee was a party 
or privy or to recover from the trustee trust property or the proceeds of trust 
property in the possession of the trustee or previously received by the trustee 
and converted to his use (sec 21(1)). Where D is a custodian of P ’ s chattels, 
bailment could constitute a cause of action founded in tort under sec 2 of 
the Limitation Act 1980 (although this may also ground a concurrent action 
in contract or indeed in restitution). 162  No special rules on postponement, 
renewal or extension apply in the latter case unless there has been some 
fraud, concealment or mistake ( supra  78).   

   5) Medical Treatment Cases  

      Medical negligence may result in injuries that lie dormant for long periods of 
time. For actions in respect of personal injuries or death, the hardship caused 
to claimants by the rigour of the cause of action accruing before reasonable 
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 163    See  A McGee , Limitation Periods (2014), 27.030 ff  for further analysis.  
 164    Matrimonial Causes Act 1973, secs 3 and 13.  
 165    Inheritance (Provision for Family and Dependants) Act 1975, sec 4.  

discovery is to some extent ameliorated by commencement at the point of 
discovery or imputed discovery ( supra  44 ff ). Th is, in addition to the eff ect 
of death, concealment, omissions, the sec 33 discretion, etc, impacts medical 
practitioners, actions against whom are likely to be in respect of personal 
injuries or death. Moreover, except in the case of actions under the Consumer 
Protection Act 1987, the rights of a claimant who suff ers personal injury or 
dies are not disturbed by a long-stop rule. Apart from this, the statute does not 
operate to extinguish claimants ’  rights in such cases.   

   6) Employment Relations  

      Th e Employment Rights Act 1996 sets out various rights of employees and the 
times within which grievances arising in respect of breaches of such rights 
can be raised. Under sec 111, for example, a complaint may be presented to 
an employment tribunal against an employer by any person that he was 
unfairly dismissed by the employer. However, such a claim must be brought 
within a period of three months beginning with the eff ective date of 
termination or within such further period as the tribunal considers reasonable. 
Th e three-month period applies to most complaints under the Act. 163  
Specifi c statutory limitation periods exist for other breaches likely to arise in 
the context of employment relations, including under the Sex Discrimination 
Act 1975, the Disability Discrimination Act 1995 and the Equality Act 2010.   

   7) Family Relations  

      Special time limits apply to certain family-related issues such as divorce 164  
and inheritance. 165  However, these fall outside the realm of tort law.   

   8) Disability and Minority  

      Section 28 of the present Limitation Act off ers protection to parties under 
disabilities. Th e provision dates back to the 1623 statute (sec 7). If on the 
date when any right of action accrued, the person to whom it accrued 
was under a disability, an action may be brought at any time before the 
expiration of six years from the date when he ceased to be under a disability 
or died (whichever fi rst occurred) notwithstanding a limitation period has 
expired (sec 28(1) Limitation Act 1980). In the case of libel or slander, the 
applicable period is one year from the date on which he ceased to be under a 
disability (sec 28(4)); in the case of personal injury, death and actions under 
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 166    See also the narrow rule in sec 28.  
 167        Purnell v Roche   [ 1927 ]  2 Ch 142   .  
 168    By virtue of sec 1(2), sec 1(1) applies for the purposes of any rule of law, and, in the absence 

of a defi nition or of any indication of a contrary intention, for the construction of  ‘ full age ’ , 
 ‘ infant ’ ,  ‘ infancy ’ ,  ‘ minor ’ ,  ‘ minority ’  and similar expressions,  inter alia , in any statutory 
provision, whether passed or made before, on or aft er the date on which this section comes 
into force.  

 169    See     Chagos Islanders v AG   [ 2003 ]  EWHC 2222    where it was unsuccessfully contended that 
this list was non-exhaustive.  

 170        Pilmore v Northern Trawlers Ltd   [ 1985 ]  1 Lloyd ’ s Rep 552   .  

the Consumer Protection Act 1987, three years (sec 28(6) and (7)). In the 
former case, however, no action can be brought aft er the expiry of the long-
stop period (sec 28(7)(a)). Subject to the 15-year long stop (sec 28A(2)) for 
latent damage under sec 14A, a time limit of three years applies from the 
date when a claimant ceased to be under a disability or died (whichever fi rst 
occurred) notwithstanding that the period mentioned in sec 14A has expired 
(sec 28A(1)). 166  Th e language of the section is clear: it only applies  ‘  if  on the 
date when any right of action accrued for which a period of limitation is 
prescribed by this Act, the person to whom it accrued was under a disability ’ . 
Th erefore, it is against a claimant whose disability arises  subsequent  to the 
accrual of the cause of action. 167   

      Section 38, on interpretation, in particular its subsection (2), sets out a list of 
persons to be treated, for the purposes of the 1980 Act, as under a disability: 
that is, an infant or a person who lacks capacity to conduct legal proceedings. 
A person is said to attain full age on attaining the age of 18 (sec 1(1)) Family 
Law Reform Act 1969). 168  By virtue of sec 2(1) and (2) of the Mental Capacity 
Act 2005 a person is said to lack capacity in relation to a matter if at the 
material time he is unable to make a decision for himself in relation to the 
matter because of an impairment  –  permanent or otherwise  –  of, or a 
disturbance in the functioning of, the mind or brain. Section 38 applies in  ‘ this 
Act, unless the context otherwise requires ’ ; as such  ‘ disability ’  is to be interpreted 
uniformly across the 1980 Act. In light of its exhaustive defi nition, the courts 
have determined that it would do too much violence to the language of the 
1980 Act to treat an attack of dermatitis as a disability. 169  Physical disability can 
nonetheless be taken into consideration under the general clause in sec 33 
which allows the disapplication of the ordinary time limit in light of the length 
of, and the reasons for, the delay on the part of the plaintiff  (sec 33(3)(a)). 170   

      Th e general rule under English law that, once time has started to run, nothing 
can suspend it means that no subsequent or intermittent disability, however 
involuntary, aff ects the operation of the statute. Th is raises no problem in the 
case of children, since the  ‘ disability ’  that constitutes infancy is non-recurrent. 
Th e eff ect on the other category of disabled persons is that once an individual 
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 171    Emphasis added.  
 172    See Practice Direction 21.  
 173    See  A McGee , Limitation Periods (2014), 19.025 ff .  
 174        Tolley v Morris   ( 1979 )  1 WLR 592   .     Hogg v Hamilton   [ 1992 ]  PIQR P387    where the Court of 

Appeal struck out the second writ.  

ceases to be under a disability, however brief, the clock starts to run so that 
a subsequent disability will not stop the clock. Th e burden of proof lies with 
the claimant to show that he did not cease to be under a disability at the 
material time(s). While a lack of rules to suspend the operation of time may 
seem to produce grave hardship for individuals who suff er from intermittent 
disability, a statutory qualifi cation exists under sec 33(3)(d) of the Limitation 
Act 1980 which applies in respect of actions for personal injuries or 
death. 171  Th e discretion, which is also relevant for actions under Part I of the 
Consumer Protection Act 1987, makes explicit reference to the duration of 
any disability of the plaintiff  arising  aft er  the date of the accrual of the cause 
of action as one of several factors the courts should have regard to deciding 
whether to allow the claimant ’ s action notwithstanding the expiry of time. 
Th at discretion does not, however, apply to the ten-year long-stop period 
for defective products (sec 33(1A)).  

      It is worth adding that children and persons who lack mental capacity to make 
certain decisions for themselves can only pursue actions though a litigation 
friend (eg parents or guardian, close relatives or friends, or a professional such as 
the Offi  cial Solicitor). 172  (A child may also conduct proceedings without a litigation 
friend in certain circumstances.) By virtue of sec 28(2) of the Limitation Act 1980, 
the sec 28 extension of the limitation period in case of disability does not apply 
 ‘ where the right of action fi rst accrued to some person (not under a disability) 
through whom the person under a disability claims. ’  A person is treated as 
claiming through another person if he became entitled by, through, under, or by 
the act of that other person to the right claimed (sec 38(5)). Section 28(1) would 
also not apply where a litigation friend subsequently becomes disabled. Where 
an action is initiated by a child or a litigation friend acting on behalf of the child 
or person of unsound mind and that action is abandoned, a subsequent action 
can be brought at a later date (as this may be more tactically prudent) provided 
the action is still within the prescribed period. 173  In  Tolley v Morris , 174  where the 
defendant applied to strike out the action as an abuse of process, the House of 
Lords ruled by a majority that to do so would be to deprive the child, who was 
two years old at the time of the accident, of his rights. Such an approach would 
serve no useful purpose since a fresh action could be commenced until the time 
prescribed aft er the child ceased to be under the disability.  

      The effect of  severe disability  may be that a claim could persist forever. A 
court has jurisdiction under CPR r 40.20 to grant a binding declaration of 
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 175        Eidha v Toropdar   [ 2008 ]  EWHC 1219 (QB)   .  
 176    [2007] OJ L 199.  
 177        Phillips v Eyre   ( 1870 )  LR 6 QB 1   .  
 178    See sec 13 Private International Law (Miscellaneous Provisions) Act 1995.  

non-liability in favour of a defendant  ‘ whether or not any other remedy 
is claimed ’ . Such a declaration was sought in  Eidha v Toropdar  175  against a 
ten-year-old boy who suffered serious personal injuries and may never have 
regained full mental capacity. Threats of proceedings were made without 
proceedings actually ever being issued on the boy ’ s behalf. While thought 
of as rather unsavoury, negative declarations are a matter of discretion and 
can, on the right facts (eg lengthy delay with the consequence of evidence 
becoming stale), assist in achieving justice. In this case, the claimant bus driver, 
Toropdar, was granted such as declaration on the basis that there was a real 
danger that the case could hang over him  ad infinitum .   

   9) P or D ’ s Absence from the Jurisdiction  

      Regulation (EC) No 864/2007 of the European Parliament and of the 
Council of 11 July 2007 on the law applicable to non-contractual obligations 
(Rome II) 176  states as regards torts/delicts that the law of the country in which 
the damage occurs shall be the applicable law, governing  inter alia  the manner 
in which an obligation may be extinguished and rules of prescription and 
limitation, including rules relating to the commencement, interruption and 
suspension of a period of prescription or limitation (arts 4 and 15(h)). Th e 
Foreign Limitation Periods Act 1984 sets out the position where an action 
or proceeding is brought before a court in England and Wales, but the law 
of another country falls to be taken into account in accordance with rules of 
private international law. Th e general position under sec 1(1) is that the law of 
England and Wales relating to limitation shall not apply. Rather, that of the 
other country shall. Both the law of England and Wales and the law of the 
other country relating to limitation may fall to be taken into account in certain 
circumstances (sec 1(2)), in particular in the case of double actionability. Th is 
private international law rule, which evolved from  Phillips v Eyre , 177  provides 
that in order to found a suit in England and Wales for a tort committed 
abroad, the wrong must be of such a character that is actionable under the 
law of the foreign jurisdiction and would have been actionable if committed 
in England and Wales. While sec 10 of the Private International Law 
(Miscellaneous Provisions) Act 1995 abolishes this in respect of most causes 
of action, it is still relevant in respect of defamation claims (sec 13). 178  Th e 
general rule disapplying English law also does not apply to the extent that 
the application of foreign law would confl ict with public policy, including 
hardship (sec 2 Foreign Limitation Periods Act 1984).   
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 179        Prideaux v Webber   ( 1661 )  1 Lev 31   .  
 180        Beckford v Wade   ( 1810 )  17 Wes 87, 93   .  
 181     Hall v Wybourn  (1689) 2 Salk 420.  
 182     Aubry v Fortescue  (1713) 10 Mod 206.  
 183    Enemy and enemy territory are defi ned in sec 2(1) of the Act.  

  10) Force Majeure 

      Th e well-known and settled rule that once time has started to run nothing 
can suspend it has already been mentioned. Th is was discernible as early 
as  Prideaux v Webber  179  where the court adjudged against a claimant who 
justifi ably argued that  ‘ certain rebels had usurped the government and that 
none of the King ’ s Courts were open ’ . In the same vein while a  ‘ very strong 
case was put, that of the Courts of Justice being shut up in time of war, so that 
no original could be sued out ’ , Sir William Grant MR in  Beckford v Wade , 180  
referring to  Hall v Wybourn  181  and  Aubry v Fortesque , 182  ruled that the statute 
would bar the action. Th e statute, he said, is  ‘ general and must work upon all 
cases, which are not exempt by the exception ’ . Th at said, the exclusionary rules 
under Part II of the 1980 Act may be relevant in the event of  force majeure . 
Th e presence of war may also aff ect the running of the limitation period: the 
Limitation (Enemies and War Prisoner) Act 1945 prevents the commencement 
of the clock against a claimant or defendant who is an enemy or is detained in 
enemy territory. 183  Th e period of limitation is not reckoned until 12 months 
from the date he ceases to be an enemy or to be detained (sec 1).   

   11) Former or Ongoing Litigation  

      Former or ongoing litigation may have an impact in the case of a claim for 
contribution. It will be remembered that an action to recover contribution 
by D1 from D2 must be brought within a period of two years from the date 
a judgment is given against D1 in civil proceedings ( supra  61). If D1 appeals 
against liability for damage and the appeal results in a variation of the amount 
of damages awarded against him, the two-year time limit remains unaff ected. 
Of course, if he succeeds on the merits on appeal, he would not need to seek 
recourse against D2.  

      In other cases, a claimant may seek to persuade the court to exercise its discretion 
under secs 32A(2)(a) and 33(3)(a) of the 1980 Act. In both cases, the court will 
take the length of, and the reasons for, the delay on the part of the plaintiff  into 
consideration in deciding whether to grant the claimant ’ s request. Th e parties 
would be wiser to agree not to commence litigation pending the conclusion of 
negotiations or other proceedings, however ( infra  99 ff ).   

96

97

98



Intersentia

Ken Oliphant and Vanessa Wilcox

294

 184    CPR r 7.5. Note however, that the courts are taking a less indiff erent stance to such claims. 
In     Nomura International Plc v Granada Group Ltd   [ 2007 ]  2 All ER    (Comm) 404, Cooke  J 
stated at [37]:  ‘ Th e key question must always be whether or not, at the time of issuing a 
writ, the claimant was in a position properly to identify the essence of the tort or breach 
of contract complained of and if given appropriate time to marshall what it knew, 
to formulate particulars of claim [ … ] If a claimant cannot do that which is necessary to 
prosecute the claim by setting out the basis for it, even in a rudimentary way, a claimant has 
no business to issue a claim form at all  “ in the hope that something may turn up ” . ’   

 185    CPR r 36.5 and r 36.6.  
 186    CPR r 36.14.  
 187    CPR r 36.14(6).  
 188    CPR r 36.14(7).  
 189    CPR r 36.7 ff .  
 190        Barclays Bank Plc v Nylon Capital LLP   [ 2011 ]  EWCA Civ 826   , at [74].  

   12) Settlements and ADR Proceedings  

   a) Settlements  

      Where the limitation is approaching parties needing more time to settle a 
dispute may enter into a standstill agreement ( supra  75 and  infra  125 ff ) or 
issue a protective claim or writ. Th e latter entails issuing proceedings (which as 
will be seen below stops the limitation period running), but delaying serving 
the defendant for a maximum duration of four months. 184  Once an agreement 
has been reached, the remedy for failure to honour any provision, for instance 
to pay compensation set out in the agreement, is usually damages for breach 
of contract. Th e time limit to enforce contractual obligations is contained 
in sec 5 of the Limitation Act 1980 ( supra  26 and 71).  

       Part 36 Off er : should the parties choose to settle their dispute, an off er may 
be made pursuant to the self-contained procedure set out in Part 36 of the 
Civil Procedure Rules. Th e off er must specify a period for acceptance of not 
less than 21 days. 185  If a Part 36 off er is accepted, the claim will be stayed. 186  
Unless the parties agree otherwise in writing, where a Part 36 off er that is 
or includes an off er to pay or accept a single sum of money is accepted, that 
sum must be paid to the claimant within 14 days of the date of acceptance. 187  
If not, the claimant may enter judgment for the unpaid sum. 188  Detailed rules 
exist on clarifying, withdrawing and changing the terms of off ers. 189   

      Note that where a case has been fully argued, whether at fi rst instance or on 
appeal, and it then settles or is withdrawn or is in some other way disposed 
of, the Court of Appeal in  Barclays Bank Plc v Nylon Capital LLP  190  ruled 
that it nonetheless retains the right to decide whether or not to proceed to 
give judgment. Although an issue may no longer be live between the parties, 
Lord Neuberger MR ruled that a powerful reason for proceeding to give 
judgment would be where the case raises a point which it is in the public interest 
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 191    Ie in breach of the term implied into a contract of insurance by sec 13A Insurance Act 2015 
which was inserted by sec 28 Enterprise Act 2016. Section 13A(1) implies into every contract 

to ventilate in a judgment. Obvious examples of such cases, he added, are 
where the case raises a point of law of some potential general interest, where an 
appellate court is diff ering from the court below, where some wrongdoing or 
other activity should be exposed, or where the case has attracted some other 
legitimate public interest. Where a court hands down judgment despite the 
matter having been disposed of between the parties, the time limit for actions 
to enforce judgments under sec 24 applies instead ( supra  69).  

       Contribution : in the context of a right of recourse against a fellow tortfeasor 
under sec 10, the rule is that where D1 makes or agrees to make any payment 
to P in compensation for damage (whether he admits any liability in respect 
of the damage or not), D1 must seek a contribution from D2 within two years 
from the earliest date on which the amount to be paid is  agreed  (not when it is 
made and notwithstanding other terms are to be agreed) between him and P 
(sec 10(4) Limitation Act 1980;  supra  61).  

       Additional time limit for actions for damages for late payment of insurance 
claims : the Enterprise Act 2016 inserts a new sec 5A into the Limitation 
Act 1980 on the additional time limit for actions for damages for late payment 
of insurance claims. Section 5A(1) provides that where an insurer has paid 
all sums due in respect of an insurance claim, an action for late payment 191  
may not be brought more than one year aft er that payment. Subsection (2) 
provides that the receipt of any form of payment which extinguishes the 
insurer ’ s liability in respect of the original insurance claim will constitute the 
beginning of the one-year period for bringing a late payment claim specifi ed 
in subsection (1). As the Explanatory Notes to the Act go on to add, this 
payment may be, for example, a payment in accordance with a court or 
arbitral award, or an amount agreed by the insurer and insured in a binding 
settlement agreement. A late payment action will be barred by the expiry of 
whichever period ends sooner: the one-year period aft er payment of all 
sums due in respect of the insurance claim, or the usual limitation period 
(contained in sec 5 Limitation Act 1980  –  time limit for actions founded on 
simple contract ( supra  26 and 71)) of six years from the date of breach of the 
implied term as to payment within a reasonable time. Th is provision extends 
to England and Wales only.   

   b) Arbitration  

       Arbitration proceedings : sec 39 of the Limitation Act 1980 explicitly provides 
that the Act does not apply to any arbitration for which a period of limitation is 
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of insurance that if the insured makes a claim under the contract, the insurer must pay any 
sums due in respect of the claim within a reasonable time.  

 192    See also sec 14(4) and (5).  
 193    Th e court shall make an order only if satisfi ed: (a) that the circumstances are such as were 

outside the reasonable contemplation of the parties when they agreed the provision in 
question, and that it would be just to extend the time; or (b) that the conduct of one party 
makes it unjust to hold the other party to the strict terms of the provision in question.  

 194        Agromet Motoimport Ltd v Maulden Engineering Co (Beds) Ltd   [ 1985 ]  2 All ER 436   .  

prescribed by or under any other enactment (whether passed before or 
aft er the passing of the 1980 Act). Section 13 of the Arbitration Act 1996 
deals with the application of Limitation Acts and states that they apply to 
arbitration proceedings as they apply to legal proceedings. Reference to 
cause of action in the Limitation Act 1980 is therefore a reference to a cause 
of arbitration in an arbitration context. Th e parties are free to agree when 
arbitral proceedings are to be regarded as commenced for the purposes of the 
Limitation Acts (sec 14(1) Arbitration Act 1996). In the absence of such 
an agreement, the rule where the arbitrator is named or designated in the 
arbitration agreement is that arbitral proceedings are commenced when one 
party serves on the other party or parties a notice in writing requiring him 
or them to submit that matter to the person so named or designated. 192  Th e 
court is given power to extend the time for beginning arbitral proceedings 
under sec 12 of the Arbitration Act 1996 provided the conditions in 
sec 12(3) 193  are met.  

       Arbitration awards : an action to enforce an arbitration award is of six years 
from the date on which the cause of action accrued (sec 7 Limitation Act), that 
being from the date of breach of the promise under the agreement. 194   

       Contribution : as regards the special time limit for claiming contribution in 
respect of an award made on any arbitration, D1 must do so no later than 
two years from the date of the award (sec 10(3) Limitation Act 1980;  supra  61).   

   c) Cross-Border Mediation and ADR  

      Sections 33A and 33B of the Limitation Act 1980, which will not be considered 
in any detail here, provide respectively for an extension of time limits because 
of mediation in certain cross-border disputes and because of alternative 
dispute resolution in certain cross-border or domestic contractual disputes.    

   13) Court Ruling or Law that Prevents P from Litigating the Claim  

      If a claimant is barred from litigation by a decision at common law or by 
statute, they have no cause of action in England and Wales. However, in the 
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case of a grievance against a public authority an action may be taken to the 
European  Court of Human Rights. Article 35 of the European Convention 
on Human Rights (ECHR) sets the admissibility criteria for such petitions, 
among other things requiring that all domestic remedies have been exhausted. 
Th e action must be brought before the Strasbourg Court within a period of 
six months from the date on which the fi nal (domestic) decision was taken 
(art 35(1) ECHR).   

   14) Evidential Diffi  culties  

      Th e Limitation Act 1980 deals with evidential diffi  culties both directly and 
indirectly. As regards the former, reference is made to the various rules on 
discoverability discussed above. By way of example, the defi nition of date 
of knowledge for purposes of secs 11 and 12 includes the identity of the 
defendant (sec 14(1)(c)). Section 14(3) adds that a person ’ s knowledge includes 
knowledge which he might reasonably have been expected to acquire from 
facts observable or ascertainable by him or from facts ascertainable by 
him with the help of medical or other appropriate expert advice which it is 
reasonable for him to seek but a person shall  not  be fi xed with knowledge of 
a fact ascertainable only with the help of expert advice so long as he has taken 
all reasonable steps to obtain (and, where appropriate, to act on) that advice 
( supra  50 and 55). Where a defendant disputes liability (secs 14(1A)(a), 14(2) 
and 14A(7)) or where evidence has been sought and not yet received, for 
example due to the complicated nature of the request, this clearly delays the 
commencement of the period. Section 32(5), which applies in the case of 
concealment is also relevant here: where a plaintiff  ’ s right of action (or the 
defendant ’ s identity or the existence or signifi cance of damage) has been 
deliberately concealed from him by the defendant, the eff ect of that provision 
is that the period of limitation does not begin to run until the plaintiff  has 
discovered or could with reasonable diligence have discovered it ( supra  78). 
Evidential diffi  culties are also a general consideration that the court must 
have regard to in excising its discretion to exclude the ordinary time limits in 
Part II (secs 32A(2)(a) and 33(3)(a)). Further, the conduct of the defendant 
aft er the cause of action arose is a crucial consideration, including the extent 
(if any) to which he cooperated following requests reasonably made by 
the plaintiff  for information (sec 33(3)(c);  supra  83) as are the steps, if any, 
taken by the plaintiff  to obtain medical, legal or other expert advice and the 
nature of any such advice he may have received in an action in respect of personal 
injury or death (sec 33(3)(f);  supra  84).  

      Since delay impoverishes evidence, the Limitation Act 1980 guides judicial 
responses to a request under secs 32A and 33 in another relevant manner: both 
sections state that the extent to which, having regard to the delay, the evidence 
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 195    See the reforms to civil legal aid contained in the Legal Aid, Sentencing and Punishment of 
Off enders Act 2012.  

adduced or likely to be adduced by the plaintiff  or the defendant is or is likely to 
be less cogent than if the action had been brought within the ordinary time is a 
reason not to disapply the ordinary time limits in Part I of the 1980 Act.   

   15) Financial Diffi  culties by P in Raising Money Required for Litigation  

      Several avenues exist to fund litigation in England and Wales. While legal aid is 
available to help meet the costs of legal advice and representation in a court or 
tribunal, there are strict eligibility criteria. Civil legal aid is now very limited in 
scope, though it remains available,  inter alia , in the case of clinical negligence 
where a child has suff ered severe disability from a brain injury caused during 
pregnancy, birth or in the fi rst eight weeks of life, subject to income and capital 
limits. 195  But other mechanisms exist. Before-the-event (BTE) legal expenses 
insurance is included in most motor insurance and household buildings and 
contents policies as an optional. Aft er-the-event (ATE) cover, a fi rst-party 
insurance policy against legal costs should the action prove unsuccessful, is 
also available and can be used in conjunction with a conditional fee agreement 
(CFA) (or  ‘ no win no fee ’ ), although these tend to predominate in certain 
types of injury, and are less common now for personal injury than they once 
were. Th e archaic barriers against maintenance and champerty have been 
lowered so that funding for litigation may be sought from third parties. Unless 
compelled to do so under secs 32A(2)(a) and 33(3)(b), which directs courts 
to have regard to the length of, and the reasons for, delay on the part of the 
plaintiff , a claimant who fails in his quest to obtain legal funding may lose his 
right to a judicial remedy. On the other hand, the Limitation Act 1980 makes 
several references to the fi nancial state of a potential defendant. Th is is the 
case under secs 14(1A)(a), 14(2) and 14A(7) which all relate to the defi nition 
of knowledge. A claimant is not taken to have knowledge in respect of a 
defendant who is not able to satisfy a judgment. As seen above, the eff ect of the 
single action rule ( supra  21 ff  and 46) and the time limit for actions to enforce 
judgements under sec 24 ( supra  69) is that a claimant may be wise to postpone 
an action against an impecunious defendant until such time as he is able to 
satisfy any judgement debt imposed on him ( supra  63). In such a case, the 
limitation statute will not operate against him.   

   16) Closed Courts  

      See  supra  8 and 96.   
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 196        Abdulla v Birmingham City Council   [ 2012 ]  UKSC 47   , at [41] per Lord Sumption.  
 197    Or indeed, the defendant ’ s agent and to any person through whom the defendant claims and 

his agent (sec 32(1)).  

   17) Prolongation by Courts on Grounds of Justice  

      Th e exclusionary rules have already been dealt with above. See also the rules 
on equity  infra  120 ff .     

   VIII.  CEILINGS ON THE EFFECTIVE TIME 
OF PRESCRIPTION  

      To counter the fact that delay impinges on the fairness of a trial and impedes 
the defi nitive resolution of claims, 196  long-stop periods exist in respect of 
certain causes of action.  

   A. LATENT DAMAGE NOT INVOLVING PERSONAL INJURIES  

      In the case of latent damage not involving personal injuries, a long-stop 
period of 15 years applies from the date of an act or omission alleged to 
constitute  negligence  (sec 14B(1) Limitation Act 1980). Where there is more 
than one date, the period starts from the last of these dates. Th e fact that the 
cause of action has not yet accrued or that the claimant still does not know 
of his cause of action is irrelevant (sec 14B(2)). Note that the long-stop 
provision in sec 14B of the Limitation Act 1980 refers to negligence. Where 
a plaintiff  ’ s right of action (or the defendant ’ s identity or the existence or 
signifi cance of damage) has been deliberately concealed from him by the 
defendant, 197  sec 32(5) operates to override the long-stop period. Section 32(5) 
also disapplies the general limitation period in sec 14A in favour of that in 
sec 2 so that a period of six years applies in combination with the start date 
in sec 32(1), namely when the plaintiff  has discovered the concealment or 
could with reasonable diligence have discovered it. Since the parties can 
contractually postpone the beginning of the limitation period, in theory this 
means that the eff ective prescription period can exceed the long-stop period 
( supra  75, 99 and  infra  125 ff ).   

   B. CONSUMER PROTECTION ACT 1987  

      A long-stop period of ten years from the relevant time within the meaning 
of sec 4 of the Consumer Protection Act 1987 applies (sec 11A Limitation 

113

114

115

116



Intersentia

Ken Oliphant and Vanessa Wilcox

300

 198     A McGee , Limitation Periods (2014), para 2.030 and Chitty on Contracts, General Principles 
(32nd ed, 2015), para 28 – 108.  

Act 1980). In relation to a producer, own brander or importer, the relevant time 
is the time the product was supplied to another or was put into circulation. 
Th e eff ect of the application of sec 11A(3) is to extinguish a right of action 
whether or not that right of action had accrued or time had begun to run. 
Th e long-stop period in sec 11A of the Limitation Act 1980 is not overridden 
in the case of fraud, concealment or mistake (sec 32(4A)). Th e courts are 
nonetheless conferred a narrow discretion to add a new party, under sec 35 
of the Limitation Act 1980 even aft er the long-stop period has expired 
( infra  128 ff ). It would seem given para 13.1 of Practice Direction 16 that 
the defendant must plead the defence even where a right has been extinguished 
since it cannot be raised by the courts  ex offi  cio  ( infra  131; see also  supra  10 
and 115, in the latter case regarding the postponement of the defence). 198   

      Ignoring the long-stop provision, a limitation period of three years applies 
in England and Wales from the date on which the cause of action accrued 
or the date of knowledge, if later. Knowledge for the purpose of sec 11A of 
the Limitation Act 1980 includes such facts about the damage caused by the 
defect as would lead a reasonable person who had suff ered such damage to 
consider it suffi  ciently serious to justify his instituting proceedings for damages 
against a defendant who did not dispute liability and was able to satisfy a 
judgment. Where a producer, P, sells a defective product which seven years 
later causes harm which is discovered six years later, it will not remain 
possible to bring a claim for as long as 16 (ie 7 + 6 + 3) years aft er P ’ s sale of 
the product, however, because of the operation of the long-stop provision: 
a claim under the Consumer Protection Act 1987 will expire ten years aft er 
the product was supplied by the producer, own brander or importer to another.    

   IX.  STATUTE INTERPRETATION, JUDICIAL 
DISCRETION AND LACHES  

   A. INTERPRETATION  

      Judicial interpretation in the context of the law of limitation in no diff erent 
from that in other contexts. Where Parliament ’ s intention is not explicit ( casus 
omissus ), judges are tasked to fi ll gaps. Th is was the case, for example in respect 
of  when  a cause of action accrues ( supra  20). Similarly, where a draft sman, 
though having directed his mind to the point, has left  a rule ambiguous, 
judges will strive to construe the provision  ‘ without doing any great violence to 
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 199        Sheldon v RHM Outhwaite (Underwriting Agencies) Ltd   [ 1996 ]  AC 102   , per Staughton LJ.  
 200        Dale v British Coal Corporation   [ 1992 ]  PIQR 373 at P382    per Stuart-Smith LJ.  
 201        McGhie v British Telecommunications Plc   [ 2005 ]  EWCA Civ 48   , at [35].  
 202        Collins v Secretary of State for Business, Innovation and Skills   [ 2013 ]  EWHC 1117   .  
 203        Robinson v St Helens Metropolitan Borough Council   [ 2002 ]  EWCA Civ 1099   , at [33] per 

Sir Murray Stuart-Smith (as he then was).  
 204        McGhie v British Telecommunications Plc   [ 2005 ]  EWCA Civ 48   , at [35] per May LJ.  

its wording ’ . 199  Th is may entail taking a provision literally on the one hand or 
minutely investigating the language of earlier Limitation Acts and decisions on 
such statutes on the other. Although an interpretation may be attractive, there 
have been times where the courts have had to concede that it is not one that 
could possibly be given to the perceived intention of Parliament. Th is was the 
case for example in  Cartledge v E Jopling  &  Sons Ltd  ( supra  36). Yet the ruling 
went on to persuade Parliament to amend the law ( supra  44). Clearly, judges 
in England diff er in their approach to the law of limitations, with some being 
perceived as more willing than others to rule in favour of claimants. Th at this 
area of law is no less subject to appeals than any other confi rms the diffi  cult task 
that judges are faced with.   

   B. DISCRETION  

      While the courts ’  discretion in Part II of the 1980 Act is wide, its exercise 
inevitably places defendants in great diffi  culty. As such, the remedy is 
exceptional. Th e onus is on the plaintiff  to satisfy the court that the primary 
limitation period should not apply. 200  In seeking the indulgence of the court, 
proportionality is an important factor. It is a question which, as May LJ put it 
in  McGhie v British Telecommunications Plc ,  ‘ has an eye [ … ] to the strength of 
the claimant ’ s claim. ’  201  A weak claim, owing say to inconsistencies in evidence, 
is likely to divert precious resources and as such militates against the exercise 
of the discretion. 202  Courts will also be slow to jump to the claimant ’ s aid 
where the value of the claim is disproportionate to the costs of running it. 203  
On the other hand  ‘ it would be a great prejudice to a claimant who was very 
badly injured and likely to suff er the consequences of that injury for many 
years to come if, what would otherwise be a very large claim, based upon very 
strong evidence, were to be lost through a refusal to exercise the discretion 
under sec 33. ’  204  While it is fair to say that the courts tend to err on the side 
of allowing a claim with merits to proceed ( supra  79), and indeed are directed 
under secs 32A(1) and 33(1) to consider the prejudice on the claimant of 
barring the action, a very important matter under those subsections is also the 
prejudice of such a decision on the defendant. In addition to the court ’ s 
Part II discretion, various terms in the statute, eg  ‘ reasonable ’ ,  ‘ good faith ’ , etc, 
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 205    Emphasis added.  
 206        Partridge v Partridge   [ 1894 ]  1 Ch 351, 360   .  
 207        Goldsworthy v Brickell   [ 1987 ]  Ch 378, 410   ; per Nourse LJ.  
 208        Lindsay Petroleum v Hurd   ( 1874 )  LR 5 PC 221, 239 – 240   .  

necessarily import the need to weigh confl icting considerations and as such 
confer courts with indirect discretion.   

   C. LACHES AND ACQUIESCENCE  

      Section 36(2) of the Limitation Act 1980 states:  ‘ Nothing in this Act shall 
aff ect any  equitable jurisdiction  to refuse relief on the ground of acquiescence 
or otherwise. ’  205  In addition to the equitable doctrine of acquiescence, which 
we will turn to in due course, the equitable doctrine of laches may bar recovery 
on the part of a claimant on the appropriate set of facts. As the italicised 
phrase in sec 36(2) emphasises, the defences only apply in equity ’ s domain.  

      In  Partridge v Partridge  North J, quoting Coke on Littleton, observed that 
 ‘ Laches, or Lasches, is an old French word for slacknesse or negligence, 
or not doing. ’  206  Th e doctrine is based on the equitable maxims that  ‘ delay 
defeats equity ’  or  ‘ equity aids the vigilant and not those who slumber on their 
rights. ’  Th e claimant ’ s undue delay may also induce a belief on the part of the 
defendant that the former ’ s claim will not be asserted, hence it has been said 
that: 207  

  Sometimes laches is taken to mean undue delay on the part of the plaintiff  in 
prosecuting his claim and no more. Sometimes acquiescence is used to mean 
laches in that sense. And sometimes laches is used to mean acquiescence in its 
proper sense, which involves a standing by so as to induce the other party to believe 
that the wrong is assented to. In that sense it has been observed that acquiescence 
can bear a close resemblance to promissory estoppel.   

      However, unlike laches, acquiescence is not conditional on the claimant ’ s undue 
delay. All that needs to be shown is an express or implied representation on 
the claimant ’ s part which might be fairly regarded as equivalent to a waiver of 
his rights or, though perhaps not waiving his rights, puts the other party in a 
situation in which it would not be reasonable to place him if the remedy were 
aft erwards to be asserted. 208   

      Laches and acquiescence can be invoked  fi rstly , where the cause of action, 
although one in common law, on the facts is more appropriately remedied in 
equity (eg by specifi c performance, an injunction, or an account of profi ts  –  an 
equitable remedy,  inter alia , for torts involving interference with intellectual 
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 209        Re Pauling ’ s Settlement Trusts   [ 1963 ]  3 WLR 742   .  
 210    Chitty on Contracts, General Principles (32nd ed, 2015), para 28 – 135.  
 211    Ibid.  
 212        Lindsay Petroleum v Hurd   ( 1874 )  LR 5 PC 221, 239 – 240   .  

property rights). Th e doctrines have no application where statutory limitation 
periods apply, either expressly or analogously. 209  Th us, it can never bar a 
claimant ’ s claim before the expiration of a prescribed black-letter period. 
It is relevant only as a bar to the equitable remedy being pursued. Indeed, 
sec 36(1) of the Limitation Act 1980 specifi cally provides that time limits under 
that Act  –  including the time limit under sec 2 for actions founded on tort 
and the time limit under sec 5 for actions founded on simple contract  –   ‘ shall 
not apply to any claim for specifi c performance of a contract or for an injunction 
or for other equitable relief [ … ] ’ . Th at said, for historical reasons, the court ’ s 
discretion to apply limitation periods under the Limitation Act 1980 to cases 
in equity is preserved to some extent since the section goes on to add  ‘ except 
in so far as any such time limit may be applied by the court by analogy in like 
manner [ … ] ’ .  Secondly , the doctrine of laches and acquiescence can also be 
relied upon where the cause of action itself is in equity (eg breach of confi dence 
(cf the new tort of misuse of private information which is rooted in breach 
of confi dence), breach of fi duciary duty, etc). In the absence of a statutory 
limitation period, the issue before the courts is whether the claimant ’ s action 
itself should be time-barred. While the  ‘ equitable doctrines rest on the same 
basis as the law of limitation, that stale demands should not be enforced ’ , 210  
unlike the position under the Limitation Act 1980, where the period begins 
to run on the date on which the cause of action accrued or in some cases, if 
later, the date of knowledge of the facts giving rise to the cause of action, with 
laches and indeed acquiescence the period only begins to run from the date of 
knowledge of the entirety of the facts relevant to the claimant ’ s rights. Th e 
editors of Chitty on Contracts note further that  ‘ while statute ordinarily 
prescribes a fi xed time limit which applies in general irrespective of the 
conduct of the parties, the equitable doctrines look primarily at the conduct 
of the claimant and its eff ect on the defendant or on third parties, so that the 
length of time which will bar the claim varies greatly in accordance with the 
circumstances and the type of relief sought. ’  211   

      Th e burden of asserting laches or acquiescence lies with the defendant. An 
extract from the judgment delivered by Lord Selborne in  Lindsay Petroleum 
v Hurd  212  sets out the prerequisites of the application of both defences: 
 ‘ Two circumstances, always important in such cases, are, the length of the delay 
and the nature of the acts done during the interval, which might aff ect either 
party and cause a balance of justice or injustice in taking the one course or the 
other, so far as relates to the remedy. ’  Each case is to be decided on its facts, 
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 213        Frawley v Neill   [ 2000 ]  CP Rep 20 per Aldous LJ   .  
 214    Paragraph 1 of which reads:  ‘ On an application for relief from any sanction imposed for a 

failure to comply with any rule, practice direction or court order, the court will consider all 
the circumstances of the case, so as to enable it to deal justly with the application, including 
the need a) for litigation to be conducted effi  ciently and at proportionate cost; and to enforce 
compliance with rules, practice directions and orders. ’   

 215        Denton v White   [ 2014 ]  EWCA Civ 906    at [24].  

applying a broad approach, directed to ascertaining whether it would in all 
the circumstances be unconscionable for a party to be permitted to assert his 
benefi cial right. 213     

   X. PARTIES AND CHANGE OF PARTIES  

   A. STIPULATION AND WAIVER  

      While the Limitation Act 1980 itself is silent on the issue, parties may sensibly 
agree to the extension of time usually with a view to exploring the prospect of 
resolving their dispute ( supra  75 and 99 ff ).  

      As seen above, where a protective claim has been issued, the particulars of 
claim must be served within a four-month period (CPR r 7.4). CPR r 7.5 is 
more specifi c in stating that this must be done  ‘ [ … ] before 12 midnight on the 
calendar day 4 months aft er the date of issue of the claim form. ’  A problem 
may arise where attempts to settle a case fail and a party has failed to comply 
with the above rule. CPR r 7.6(2) allows for an extension of time for serving 
a claim form and limited circumstances for an extension aft er expiration of 
the four-month period exist under CPR r 7.6(3). A party that applies for an 
extension of time aft er the deadline but who does not qualify under CPR r 7.6(3) 
may seek relief from sanctions under CPR r 3.9. 214  In  Denton v White  215  the 
court ruled that a judge should address an application for relief from sanctions 
in three stages. Th e Master of the Rolls and Vos LJ in their joint judgment 
determined that the fi rst stage is to identify and assess the seriousness and 
signifi cance of the  ‘ failure to comply with any rule, practice direction or court 
order ’  which engages rule 3.9. If the breach is neither serious nor signifi cant, 
the court is unlikely to need to spend much time on the second and third 
stages. Th e second stage is to consider why the default occurred. Th e third 
stage is to evaluate  ‘ all the circumstances of the case, so as to enable [the court] 
to deal justly with the application [ … ] ’ .  

      In the case of standstill agreements, standard contract formalities apply: the 
agreement may be entered into orally but, in practice, the parties will usually 
insist on a formal written contract. Clear and unambiguous wording, or more 

125

126

127



Intersentia 305

England and Wales

 216        Hyundai Marine  &  Fire Insurance  &  v Houlder Insurance Services   [ 2015 ]  EWHC 378   .  
 217        Horne-Roberts v SmithKline Beecham Plc   [ 2001 ]  EWCA Civ 2006   .  

suitably precedent standstill agreements, should be used. In  Hyundai Marine 
 &  Fire Insurance  &  v Houlder Insurance Services , 216  a question arose as to 
whether a standstill agreement can cover claims for unknown fraud. Th e court 
resorted to the old epithet that  ‘ fraud unravels all ’  in concluding that on its 
proper construction the agreement simply had no application.   

   B. CHANGE OF THE PARTIES  

      CPR r 19.1 states that any number of claimants or defendants may be joined 
as parties to a claim. Th is must be done in a timely fashion however since 
the eff ect of the provisions in sec 35 taken together is that while the parties 
may bring new claims or amend existing ones aft er the expiry of any time 
limit under the Limitation Act 1980, these shall be deemed to be a separate 
action and to have been commenced on the same date as the original action 
(sec 35(1)(a)). Exceptions are admitted under sec 35(4) ff  which permits rules 
of court to provide for the addition or substitution of a new party if this is 
necessary for the determination of the original action. Th is will not be the case 
unless either the new party is substituted for a party whose name was given in 
any claim made in the original action in mistake or any claim already made 
in the original action cannot be maintained by or against an existing party 
unless the new party is joined or substituted as plaintiff  or defendant in that 
action. CPR r 19.5 sets out special rules for the addition and substitution of 
parties aft er the end of a relevant limitation period.  

      In  Horne-Roberts v SmithKline Beecham Plc , 217  where the claimant ’ s solicitor 
made a mistake as to the name of the defendant vaccine manufacturer, it 
was held that substitution of the latter for the correct manufacturer, even 
aft er the ten-year long-stop limitation period had expired, was permissible 
within the meaning of sec 35(5)(b) and (6)(a) of the Limitation Act 1980 and 
CPR r 19.5(3)(a). Th e relevant enquiry was said to be whether the intended 
defendant could be identifi ed by reference to a description which was more 
or less specifi c to the particular case. Th is requirement was satisfi ed since 
the claimant had intended to sue the manufacturer of a vaccine identifi ed 
by reference to a batch number. It was not until  Declan O ’ Byrne v Aventis 
Pasteur MSD Ltd  that the question of whether the power under sec 35 of the 
Limitation Act 1980 was consistent with art 11 of the Product Liability Directive. 
In that case, the UK Supreme Court unanimously ruled that it was not open 
to the claimant to substitute a parent company, Aventis Pasteur SA, for its 
subsidiary, Aventis Pasteur MSD, aft er the expiry of the ten-year long-stop 
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 218        Declan O ’ Byrne v Aventis Pasteur MSD Ltd   [ 2010 ]  UKSC 23   .  
 219        Declan O ’ Byrne v Sanofi  Pasteur MSD Ltd and Sanofi  Pasteur SA    (C-127/04)  [ 2006] 1 WLR 

1606 ,  1622   .  
 220     A McGee , Limitation Periods (2014), para 6.032, fn 65.  
 221        Lefevre v White   [ 1990 ]  1 Lloyd ’ s Rep 569   . Cf     London Steamship Owners Mutual Insurance 

Association Ltd v Bombay Trading Co Ltd (Th e Felicie)   [ 1990 ]  2 Lloyd ’ s Rep 21    (Note), where 
substitution was ordered.  

 222        Kennett v Brown   [ 1988 ]  1 WLR 582   .  

limitation period. 218  Th is was notwithstanding an ECJ ruling allowing the 
Supreme Court to hold that, in the proceedings instituted within the ten-year 
period against the wholly-owned subsidiary of the  ‘ producer ’ , that producer 
can be substituted for that subsidiary if that court fi nds that the putting 
into circulation of the product in question was, in fact, determined by that 
producer. 219  On the facts, the Supreme Court ruled that the fact that Aventis 
Pasteur MSD was a wholly-owned subsidiary was by no means decisive and 
that all the circumstances pointed to it being in a position to decide when the 
allegedly defective vaccine was to be distributed in the UK. Th e conclusion 
is that the above extinction is not watertight. It is also thought that the 
discretion applies in respect of the shorter three-year period. 220   

      Cases by third parties against insurers under the Th ird Parties (Rights against 
Insurers) Act 1930 are also worth mentioning; sec 9 of the Limitation Act 1980 
(time limit for actions for sums recoverable by statute) applies to such actions. 
In  Lefevre v White , 221  on the bankruptcy of the insured driver, the claimant 
issued fresh proceedings against the insured ’ s insurer claiming damages for 
personal injury suff ered from a car accident. Th e limitation period having 
already elapsed, the court held that the claimant could not replace the insured 
in his initial action and that his only option was to commence fresh proceedings 
against the insurers. Unfortunately, he was time-barred from doing so in the eyes 
of the court.   

   C. PLEADINGS BY THE PARTIES  

   1) Pleading the Defence  

      Paragraph 13.1 of Practice Direction 16 of the Civil Procedure Rules, on 
Statements of Case, states:  ‘ Th e defendant must give details of the expiry 
of any relevant limitation period relied on. ’  Th e defence must therefore be 
pleaded so it is not open to a court to raise the matter  suo offi  cio  where the 
latter does not elect to do so. 222  Depending on the specifi c details of the 
case, the defendant will be advised to either: (a) apply to have the claimant ’ s 
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 227     A Burrows , Some Recurring Issues in Relation to Limitation of Actions, in: A Dyson, 

J Goudkamp and F Wilmot-Smith (eds), Defences in Tort (2015), 314 ff .  
 228     Frontier Economics , Motor Insurance Compensation Systems with a Focus on Whiplash and 

Soft  Tissue Injuries: A Report for Aviva (March 2015), 16.  
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statement of case struck out; 223  (b) raise the limitation issue as a preliminary 
one with a view to obtaining summary judgment 224  having fi led an 
acknowledgement of service or a defence; 225  or (c) wait until full trial to raise 
the defence. A defendant may, however, agree with the claimant in a contract 
supported by consideration or by deed not to plead the statute ( supra  75, 99 ff  
and 125 ff ). 226    

   2) Burden of Proof  

      If successfully pleaded, the burden then shift s to the claimant to prove that the 
action was brought within the prescribed time limit ( supra  92). Since no other 
defence in civil law places the onus of proof on claimants, however, Burrows 
is of the view that  ‘ the law has taken a wrong turn ’  here. Th is is supported, 
he continues, by the fact that the onus is on the defendant under the closely 
linked equitable doctrine of laches ( supra  124). 227      

   XI. CONSIDERATIONS FOR REFORM  

      A focus of debate in recent years in the UK has been the rising number of 
claims for whiplash-related injury in road traffi  c accidents and concern has 
been expressed in particular about the rise in such claims notifi ed  more 
than  300 days aft er the date of the accident; these are said to have increased 
four-fold between 2011 and 2014 (from around 4% to 12%). 228  A specifi c 
issue for insurers is whiplash claims brought late in the limitation period. As 
one participant in the debate has put it,  ‘ if you have not made a claim within 
two and a half years, with all the advertising and texting that goes on to say, 
 “ Why don ’ t you make a claim ?  ”  something has gone wrong somewhere. ’  229  
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However, while the NHS says that whiplash symptoms oft en take only 
six to 12 hours to develop, a small number of people do indeed experience delayed 
onset. 230  In 2013, the House of Commons Transport Committee recommended 
that the government explain the rationale for the three-year limitation period in 
the case of personal injury and bring forward recommendations for reducing it. 231  
In response, the government said it had no plans to change the current long-standing 
period. Creating a specifi c road traffi  c personal injury limitation period would 
make the law more complex,  ‘ increase the number of cases in the short term, and 
may front-load the expenses into a shorter period with potential cost implications 
for the courts and the parties. Changing the law in this way would also make 
claims for changes in other special cases harder to resist. ’  232  Instead the government 
brought forward a package of measures announced in a consultation by the 
Ministry of Justice in November 2016 on Reforming the Soft  Tissue Injury 
( ‘ whiplash ’ ) Claims Process. 233  One of several measures referred to under the 
reform programme which purports to  ‘ crack down on minor, exaggerated and 
fraudulent soft  tissue injury ( “ whiplash ” ) claims stemming from road traffi  c 
accidents ’  is the introduction of a new  ‘ diagnosis ’  model. It was the government ’ s 
view that mandating a medical examination at a specifi c time is likely to have 
a positive impact in tackling the issue of claims being brought at the end of the 
limitation period, oft en without medical evidence. 234     
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