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ABSTRACT

This thesis is a study of the conduct of local authority possession proceedings and the
relationships of the parties involved in them: the courts, local authority housing
departments and their tenants. On a more general level the thesis is concerned \\ ith the
process of change and barriers to change in legal proceedings.

The issue underlying these relationships is the nature of the security of tenure given to
council tenants by the Housing Act 1980 (consolidated by the Housing Act 1985). On the
face of it, discretion as to recovering possession of their properties was removed from
local authorities and given to the courts through that legislation. Under the 1985 Act.
local authorities are required to show that it is reasonable for a possession order to be
made each time they make an application for possession on the ground of rent arrears.
Various studies have been carried out about what happens in practice in possession
proceedings, both independently and for the Civil Justice Review in 1986, which reported
that the courts were more or less "rubber-stamping" local authorities' applications. As a
result, the Lord Chancellor's Department instituted some procedural reforms in 1993
which were intended to ensure that courts properly exercise their discretion.

This thesis looks at whether the procedural reforms have been effective in changing
practice, and having found that they were not, then addresses the question of why that is
the case. In seeking to answer the latter point, the author uses Giddens' theory of
structuration to analyse the research data. Layder's 'realist' approach to social research is
adopted, and provides a framework for discussion of the material by considering it in its
micro, macro and historical contexts. The relationships between the agents and the
structures pertinent to possession proceedings are analysed, and consideration is gi\en to
where power is held and how it is used. By adopting such an approach, it is intended to
make a contribution to the social theory oflaw.
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CHAPTER ONE

INTRODUCTION

1.

The context of the research

Over the past three decades there has been considerable attention paid to the security of
tenure experienced by local authority tenants. In the 1970s their lack of security of tenure
1

was the subject of legal comment and criticism. There were calls for council tenants to be
given the same security of tenure as that given to tenants in the private sector. That was
achieved by provisions in the Housing Act 1980, which, while attempting to lessen
~

security of tenure for private tenants by creating 'protected shorthold tenancies',- at the
same time improved the position of council tenants by creating 'secure tenancies'. The
1980 Act converted all council tenancies into secure tenancies,3 and set out grounds for
4

possession which must be proved before a court order could be obtained. The security of
tenure afforded to secure tenants was, on the face of it, quite substantial because the Act
contained no mandatory grounds for possession. In every case the local authority would
have to show that a possession order was reasonable in the circumstances, or that suitable
alternative accommodation was available to the tenant, or both factors, depending on
which ground for possession was being relied on. These security of tenure provisions
were re-enacted under the Housing Act 1985

5

and remain in force, with some

amendments under the Housing Act 1996.

1

See Yates, 1972(a) and (b) and 1975; Leonard 1972: Channon. 1972: Leevers et aL 1977; Hughes
1977.

z The 1980 Act Ss. 52 -55. amended the Rent Act 1977 by creating protected shorthold tenancies and a
new mandatory ground for possession, Case 19. Protected shorthold tenancies were less secure because a
possession order could be obtained on the mandatory shorthold ground (Case 19) by prO\ing that the
tenant had been given a shorthold tenancy which had been ended by follo\\ing the procedure set out in
the 1980 Act the procedure could be used every year around the date the tenancy began. No other
reasons need be given to the court. unlike the other grounds for possession. If the procedure \\ere
correctly followed the court had no option but to make an order for possession. This meant that.
effectively, protected shorthold tenants were only giyen security of tenure for a year at a time
Housing Act 1980. S. 28
4
~

Housing Act 19S(). Sch.

1.~.

II

. The grounds for possession in the Housing Act 1985 were derived from those m the Housmg Act 1980.
as \\ell from prO\isions in the Housing and Building Control Act 1984.

By 1986 the conduct of local authority possession proceedings was receiving attention.
Research carried out by Jennifer Watts for her PhD thesis (1987) revealed shortcomings
in the conduct of local authority possession proceedings. She concluded that by granting
the applications of local authorities without any real examination of the facts of the case,
the courts were not properly exercising their discretion about whether they should make a
possession order. The rights given to secure tenants were not effective in practice in
court, and the balance of power between the parties strongly favoured the local
authorities. Les Burrows, in his report on the Lay Advocacy Service (1986: 40),
concluded that "procedurally, the county court mechanism is unwieldy, inaccessible to
tenants and has a tendency to rubber-stamp the requests of public sector landlords".
Leather and Jeffers carried out a study of local authority possession actions for the
Department of the Environment ('DoE') in 1989 which reached similar conclusions but
went on to make suggestions for improving the court procedure and local authorities' rent
arrears collection policies.

At about the same time as Watts and Burrows were looking at the issue, the government
began a comprehensive review of the civil justice system in England and Wales. The Civil
Justice Review ('CJR') was set up in 1985 by the Lord Chancellor in order to examine
each of the main classes of civil cases, including housing cases. Research into the conduct
of housing cases was commissioned by the Lord Chancellor's Department ('LCD') and
carried out by the School for Advanced Urban Studies ('SAUS') in 1986. In January
1987 the LCD published its consultation paper on housing cases (LCD, 1987). In its
consultation paper the LCD acknowledged that the procedure in local authority
possession proceedings was not working as intended by the 1985 Act, and the courts
were not performing the role that Parliament intended for them (LCD, 1987 30). Local
authorities were using possession proceedings as a means of obtaining rent arrears, rather
than as a means of recovering possession of their properties. The courts were making
decisions without considering whether the statutory criteria for possession applied in each
case. There was an imbalance between the parties to the

proceedings~

local authorities

were always represented at the hearings, while tenants usually were not and rarely
attended court. After consultation.. the Review Bodv on Ci\il Justice (Lord High

..,

-

Chancellor, 1988) made numerous recommendations. which were mainly to do \\ith
refonning procedures and forms.

New practice rules and forms devised by the LCD came into operation in 1\ovember
1993. The objectives of these reforms were explained by a representatiye of the LCD in
an interview with the author in January 1994. She said that the LCD was trying to
improve access to justice by making the forms easier to use and thereby encouraging
tenants to fill in and return the form of Reply. It had been acknowledged during the CJR
that courts were reaching decisions without sufficient e\idence on which to consider the
issue of whether it was reasonable to make a possession order. Consequently. the form for
the Particulars of Clai~ used by plaintiff landlords, was changed to require public sector
landlords to set out facts relating to the circumstances of the defendant tenants. Thus two
of the more serious problems identified by the CJR the imbalance of power between the
parties and the fact that the courts were not properly exercising their discretion before
making possession orders, were to be remedied by changes in the papers used in the
proceedings.

2.

The focus of this thesis

The interest in this topic as a focus for research came from a talk delivered to a group of
housing management students by a district judge in 1992. During the question and answer
session the district judge stated quite openly that he never read the papers for possession
hearings involving local authorities. He knew the local authorities who regularly appeared
before him and judged them to be reasonable housing managers. It was therefore not
necessary, in his view, for him to consider the evidence in each case.

The district judge's admission confirmed the author's notio~ formed over vears of
practice as a solicitor in the local county courts, that the law under the Housing Act 1985
was not being implemented correctly by the courts. What was surprising. however. was
not the admission itself. but rather the district judge's apparent lack of concern about the
due process issues it raised. What he was stating was clearly accepted practice in the local
courts and was seemingly uncontroversiaL at least as far as he was concerned

3

An examination of the papers produced for the CJR revealed that this manner of
conducting possession cases was common throughout the country and was recognised as
an issue for the CJR. Work on this thesis began in 1993, prior to the implementation of

the revised practice rules and forms in possession cases. It was an opportune time to see
whether all of the time and trouble taken to review and reform the process would have
positive results in correcting the perceived faults in the system. The question to be
investigated, then, was IIHave the CJR reforms been effective, and if not, why not? "

If the reforms had been effective in ensuring that the courts were considering the issue of
reasonableness before making a possession order, one would expect to see a decrease in
the rate at which cases were handled by the courts. The SAUS report found that courts
were hearing about 40-50 possession cases per hour, so the business of the court would
have to slow considerably. More questions would have to be asked, more time taken to
consider the facts of the case. That could be ascertained by conducting observations in
court and interviewing district judges to find out on what infonnation they were basing
their decisions. If the new Reply forms were effective in improving tenants' access to
justice, one would expect the tenants to use them more often and also to attend court and
playa bigger part in the conduct of their cases. That could be investigated by interviewing
tenants who were subject to possession applications by their local authorities.

It was anticipated that procedural changes would have little, if any, effect on the process,
but that was one of the questions to be looked at. The more interesting issue it led on to
was, if the changes were ineffective, why that was so. The government had just spent a
vast amount of time, energy, and money in trying to reform the procedure. If the reforms
had failed, it would be helpful to understand what barriers had prevented them from being
effective. That would involve an investigation into attitudes and approaches to the
proceedings by all of the parties involved, their perceptions of the roles they played and
what factors influenced them to behave as they did.

Preliminary research was conducted for this thesis in the spring and summer of 1993,

prior to the implementation of the CJR reforms.. in order to examine the context in which

4

research would take place following the implementation of the reforms. The main body of
empirical research was conducted during the summer of 1996, when hearings were
observed, and interviews were conducted with district judges, tenants, and local authority
solicitors and housing officers. This data was augmented by other related studies
conducted about the same time, in particular those of Nixon et al.(l996) and Gray et al
(1994). Nixon's work was a study of housing cases in the county courts. including

possession actions for rent and mortgage arrears. She and her colleagues had access to
court files and were able to produce quantitative data showing the types of orders made
and the effect on outcomes if defendants were or were not represented. They also
interviewed district judges and tenants to explore their perceptions of the quality of the
process, and made recommendations about improving defendants' access to advice and
representation. Gray investigated rent arrears in local authorities and housing associations
and made some recommendations about the improvement of rent arrears policies and the
use of possession proceedings. A study of mortgage possession cases by Ford (1995)
looked at how the courts exercise their limited discretion in deciding what kind of order
to make.

The above studies provide good descriptions of practice around the country and some of
them are a useful basis for comparison of how district judges use their powers to exercise
discretion when making possession orders. However, the question of why proceedings are
conducted in a given manner leads one on to consideration of the wider context in wruch
they take place and issues of social theory. It is these issues which trus thesis addresses
with a view to making a contribution to the social theory of law.

3.

The theoretical context

In organising and analysing the research data the work of two writers proved to be
particularly relevant and helpful, Anthony Giddens and Derek Layder Giddens' theory of
structuration provided an explanation of the interrelationship between people (' agents' )
and social structures which seemed entirely appropriate in trying to reach an
understanding of what was taking place inside the setting of county court possession
hearings and the factors that influenced that acti\;h Put at its simple"t. Gidden-.· th~\)ry

5

states that agents and structures interact \\ith each other constantly and form a duality
Structures provide the macro context within which agents act, but agents at the same time
playa part in reproducing and transforming those structures over a period of time. \\ nen
considered in relation to possession hearings, Giddens' theory is a good basis for
understanding how the law contained in the Housing Act 1985 and case law is modified in
practice by the people involved in the process.

Layder's work builds on Giddens' theory and offers a useful research framework within
which to organise the research data and to develop a theory which, it is hoped. \\iIl help
to explain the nature of the judicial processes involved in possession proceedings.
Layder's framework divides society into four layers including the individual {'self),
situated activity, settings and contexts, thus including micro and macro features. He
recommends that researchers consider each of these layers. in varying detail as
appropriate to the given project, but also in the wider historical context surrounding the
particular issue under investigation. Layder, like Giddens, argues that each of these layers,
like agents and structures, interact with and influence each other. Thus any given activity
or group of people should not be studied in isolation, but always 'With a sensitivity to what
unseen factors may be having an impact on the subject under consideration. Thus an
analysis of where power is located in a given setting and how it is used should not be
overlooked. Layder refers to this theoretical approach as 'realism' and contrasts it to
other approaches commonly used in research projects, 'middle range theory' and
'grounded theory'.

4.

The structure of the thesis

This thesis is divided into seven chapters. this being the first. The historical context of
landlord/tenant relations is set out and discussed next, followed by a description of the
development of security of tenure for council tenants. The law relating to the statutory
criteria for making a possession order is discussed, and then an explanation of the CJR
investigations and recommendations is given This sets the context in which fieldwork was
carried out Before the research data is discussed and analysed. however. the theoretical
framework and methodology which was used in the data collection and anal\"sis

IS

explained. The thesis concludes that the procedural reforms were not effective in
achieving the LCD's objectives and offers an explanation of whv such changes are
difficult to bring about.

Chapter 2 exarrunes the history of landlord/tenant relations from Victorian times.
including a description of the legal processes by wlUch landlords regained possession of
their properties. The move towards the implementation of rent control and security of
tenure was a response to civil unrest during \\' orld \Var 1. The parallel process of the
development of council housing is outlined, and the relationship which developed between
the local authorities and the courts in relation to possession actions is discussed The
chapter ends with the growing pressure on the government to afford council tenants the
same security of tenure as that given to private sector tenants.

In chapter 3 the legal criteria of the Housing Act 1980 and 1985 which pro\ide protection
from eviction for council tenants are discussed and analysed. The second part of the
chapter looks at the operation of those rights in practice. and the shortcomings of the
process are identified. The conduct of the Civil Justice Review and its outcomes are
considered and evaluated.

The theoretical framework is set out in chapter 4. where an explanation of Giddens'
theory of structuration is given and its relevance to the project considered The latter part
of the chapter summarises Layder's suggestions for organising research according to his
'research map' and sets out the research questions which will be addressed in the thesis

The research methodology used in carrying out the fieldwork for this project is discussed
in chapter 5. Layder' s approach to conducting social research. which he refers to as
'realism'. is looked at in detail and contrasted with 'middle range theory' and 'grounded
theory'. Layder's approach builds on Giddens' theol)' by recognising the interrelationship
between the various layers of society. thus ensuring that both micro and macro factors are
taken into account

Chapter 6 contains the research data collected for this project and also discusses the
findings of other related research projects. The chapter not only sets out the data. but also
discusses and evaluates its implications. Chapter 7 analyses the data by addressing the
questions related to a study of each layer of society set out in Layder's research map. thus
building up an understanding of the impact of each layer on the other. The data discussed
and analysed in these two chapters show that the CJR refonns haye not been effective.
and the concluding section of that chaper examines the barriers to change and explains the
lessons to be learned from the exercise.

8

CHAPTER TWO

THE DEVELOPMENT OF SOCl.\L BOrS~G
AND SECURITY OF IT~L"RE

1.

Introduction

The focus of this dissertation is the relationship between the courts, local authority landlords
and their tenants~ how the legal system affects these relationships: and the process by which
and the extent to which these relationships can be changed over time. Central government is a
participant in and manipulator of the legal process, as it is responsible for framing the
legislation and the court rules which govern possession procedure. The current legislation and
county court rules have evolved over a number of years, and consequently it is necessary first
to consider their context in order to be able to study the process of transformation.

Landlord/tenant relations during the Victorian period were often antagonistic and sometimes
tumultuous. The ability of landlords to evict their tenants or to seize their tenants' chattels was
a powerful weapon in times of housing shortage. It was a less powerful tool in times of oversupply of housing. What were the reasons for the ebb and flow of the housing market, and
what effect did it have on the relationship between landlord and tenant? How did landlords use
the legal remedies of summary possession orders and distress, and what was the reaction of
tenants faced with these threats? What was the attitude of the courts when involved in these
processes?

WorId War I brought about a severe shortage of affordable housing which was partly
responsible for the major political unrest which came to a head after the Armistice The period
during the war and immediately afterward is considered to be a watershed in tenns of major
shifts in housing policy, leading to the implementation of rent control and security oftenurl' for
private sector tenants and the creation of public sector housing \\'hat \vere the factors
underlying this shift in policy"" Although private sector tenants were gi\ en sa.unty of tenure.
public sector tenants were not

\\'h~.

were private and public sector tenants treated differently""

How did the lack of security of tenure of council tenants affect their relationship v.ith thetr

9

landlords? What role did the courts play in supporting local authority landlords in exercising
their powers?

The questions above will be addressed in this chapter. The follo\\ ing t\\'o sections are
contextual and give a description of the housing conditions prevalent in the Victorian era
which led to increasing state intervention in an attempt to improve the living conditions in the
poorer areas of cities and prevent disease and social unrest spreading from there to the more
afiluent neighbourhoods. The remainder of the chapter discusses the broader themes of the
development of social housing and security of tenure.

2.

Housing conditions in the Victorian era

During the 18th and 19th centuries Britain experienced a social and economic transfonnation
which culminated in enonnous urban expansion. The population doubled between 1801 and
1851, from 9 million to 18 million. The rate of increase never fell below 10'% per annum until
the 1930s. Most of the expansion took place in the industrialised urban centres. The abolition
in 1834 of poor relief under the Speenhamland System, which helped to maintain destitute
agricultural workers from local rates, increased the flow of people into towns and cities in the
hope of finding work (Hughes and Lowe, 1995: 4). In 180L London was the only city in
Britain with a population of over 100,000. By 1871 there were sixteen towns of that size.
mostly located in the Midlands and the North of England (Burke, 1981: 2)

During the early part of this period of growth, there was virtually no governmental regulation
or control. Local authorities and planning regulation did not exist, and the lack of an\
centralised fonn of building control contributed to the creation of slums (Burke. 1981: 2). as
did poverty and the high cost of housing. As Englander described it so graphically, "'Workers
and their families were packed layered, and compressed like sardines into the made-down
houses of the wealthy." who had moved to the safety of the suburbs There was a trend
towards higher densities. and "infilling took place on a colossal scale Herein lay the origins of
the ubiquitous back-to-back of the perilous backlands of urban Scotland. of the
claustrophobic courts and allevs of Binningham and Liverpool. and of the dank.. unwholesome
cellars of Manchester ." (Englander. 1q83 x)
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The housing conditions of the working class were described by many contemporaries of the
period, among them Engels (1971: 33):

"Every great city has one or more slums, where the working-class is crowded
together. ... They are generally unplanned wildernesses of one- or two-storied
terrace houses built of brick. Wherever possible these have cellars which are
also used as dwellings. These little houses of three or four rooms and a kitchen
are called cottages, and throughout EnglancL except for some parts of Londofl
are where the working classes normally live. The streets themselves are usuallv~

unpaved and full of holes. They are filthy and strewn with animal and vegetable
refuse. Since they have neither gutters nor drains the refuse accumulates in
stagnant, stinking puddles. Ventilation in the slums is inadequate owing to the
hopelessly unplanned nature of these areas. A great many people live huddled
together in a very small area, and so it is easy to imagine the nature of the air in
these workers' quarters."

Even after the first tenuous steps had been taken to control housing conditions (see below).
overcrowding and unsanitary dwellings continued to be a problem, both for the inhabitants and
the community as a whole. James Naylor included in his expose on housing conditions
(Naylor, circa 1874: 12) an extract from the Manchester Guardian of 15 June 1874 in which a
report is given of the findings of a sanitary inspector after an inspection of cottages in the
villages of Ridley and Bulkeley. The newspaper excerpt described conditions in cottages in
Ridley as follows:

"There were six people crammed in one little bedroom here. without the
slightest ventilatio~ except that to prevent suffocation they had knocked out a
pane in the window. Referring to the size of the cottages. he said in RidJev the
majority had but one bedrooIR and these of but very small dimensions The
room was generallv taken out of the root and it was often only possihle to
-

w'

•

stand upright just in the centre If sickness entered the house the sick and hale
had t.o lie dO\\TI together. In one cottage. he was informed. 15 children had
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been born, and the same number had, with their father and mother, occupied
one of these small places. The parents told him that four aduh corpses, besides
the bodies of several childr~ had been laid out in that one room., the family
sleeping in the same room."

Naylor quoted another excerpt from the Pall Mall Gazette of Altrincham (undated). where it
was reported that 450 persons were found to be living in 25 houses in that district (!\a\"lor,
circa 1874: 13).

3.

State intervention in housing prior to 1915

It has been said that state inteIVention in housing developed from two starting points: a
concern with public health and the failure of the free market to provide sufficient housing
(Burke, 1981: 3-4). These two factors were closely intertwined~ public health legislation had
an adverse effect on the profitability of private landlordism., which led to an even greater
shortage of housing and consequent overcrowding (Hughes and Lowe, 1995: 4).

Concern about public health grew with the realisation that cholera and other diseases could
spread from overcrowded and insanitary areas in the centre of cities to the more aflluent
neighbourhoods. Edwin Chadwick, Secretary of the Poor Law Commissioners, collated
evidence about housing conditions and published it in his Report on the Semitary ('onditions C?f
the Labouring Population in 1842. This report did much to raise the general awareness of the

poor conditions existing in the urban slums and led to calls for reform. Throughout the 1840s
the attention of the reformers and legislators was on the urban environment as a whole.
however, rather than on housing in particular. According to Burnett (1986: 93). interest was
concentrated on the "relationship between lack of sanitation, defective drainage. inadequate
water supply and overcrowding on the one hancl and disease. high mortality rates and low
expectation of life on the other. ... Housing \vas regarded only as one, and that not the most
important, of many matters touching on 'the sanitary question' ,.

Radical proposals were made in the Report of the Heahh and Towns Committee of 1840.
which called for the appointment of surveyors \\no would have to approve plans for any new
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building, the banning of back-to-back houses, restrictions on the letting of cellars for human
habitation if they did not have windows and fireplaces, and restrictions on house-building on
undrained sites until drainage

had been supplied, etc. Many of these suggested reforms were

brushed aside when they came up against the vested interests of property o\\;ners, who
objected to the fact that the refonns would put up the cost of houses, and therefore. the cost of
rent. The Public Health Act of 1848, when it was finally

passaL

concentrated on drainage.

cleansing and water-supply (Burnett, 1986: 93).

During the second half of the 19th century there were basically three sets of public health
powers conferred on local authorities which had a 'housing' aspect: (a) JXJwers to close and
demolish insanitary dwellings; (b) powers to clear areas of insanitary housing; and (c) powers
over new building and the prevention of unhealthy use of existing houses (Hughes and Lowe,
1995: 5).

The Artizans' and Labourers' Dwellings Acts of 1868, 1879 and 1882 (known as the 'Torrens
Acts' after the name of their sponsor) gave local authorities the power, but not the duty, to
demolish or close individual dwellings which were unfit for human habitatio~ but placed them
under no obligation to re-house the former occupants.

The Artizans' and Labourers' Dwellings Improvement Acts of 1875, 1879 and 1882 (known
as the 'Cross Acts' after the Home Secretary who sponsored them) provided for the
demolition of whole areas of unsanitary housing. Local authorities were given powers to buy
sites and to rebuild on them, but there was a clear preference for the redevelopment work to
be carried out by charitable trusts or 'model housing companies' (Hughes and Lowe, 1995: 5)

Under the Cross Acts the local authorities sold sites to the charitable trusts or housing
companies. The assumption was that the companies would receive at least a SO, 0 return on their
investments. There were no subsidies given to tenants to keep their rents at below (ost, and
consequently these companies were never able to provide for the poorest social strata In
addition.. the management of the new dwellings was paternalistic and imbued \\ ith the Poor
Law morality of the 'desef\lng' and 'undesef\1ng' poor. For example. evening curfews were

sometimes imposed, as were rules forbidding drinking alcohol on the

premi~

sub-letting.

keeping pets, or taking in washing.

Octavia Hill is often credited with developing this style of management. She emphasised the
need for direct management of tenants, educating them away from ingrained slum habits.
applying rigorous pressures to avoid rent arrears, and weeding out unsatisfactory tenants
(Merrett, 1979: 209). Similarly, council housing never entirely shed the accusation of
paternalism in its organisation and management (Hughes and Lowe, 1995:

5-6~ ~

1979:

204-213), though its management was never imbued with the same moralistic overtones as

that adopted by the Victorians.

The Torrens Acts and Cross Acts were incorporated into the Housing of the Working Classes
Act 1890, Parts I and II. Part

m of the

1890 Act gave local authorities the power to build..

renovate and improve lodging houses. Lodging houses were very broadly defintXL so as to
include individual houses and cottages. Enid Gauldie (1974: 294) concludes that "after 1890, it
was legally possible for an enlightened local authority to pursue an enlightened housing
policy", but "the Act was very far from being imperative". She notes that the 1890 Act was
better received than the earlier reforming legislation due to the different economic conditions
which were prevailing, the changed attitude to social refonn. and the more confident demands
of the electorate (Gauldie, 1974: 294).

The Housing and Town Planning Act 1909 gave local authorities the power to retain rather
than sell the homes they built. Nevertheless, the Act had little immediate effect, and the

problem of overcrowding and scarcity of housing continued. By 1914 only about 24,000
dwellings had been built by local authorities in all of Britain (Merrett. 1979: 26). By 1917 the
overcrowding and housing shortage were critical (Burke, 1981: 7).

4.

Failu~

of the private housing market

As Burke (1981) has descnbeQ the housing market \vas not able to respond quickly to the
variations in supply and demand. This resulted in times of scarcity, which led to higher rents
and consequent overcrowding During periods of over-supply, rents were relati\'el~' cheap and
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conditions better (at least for those who were employed and could afford to pay the rent).
Once the concept of state intervention and regulation of housing conditions was accepted. the
decline of the private housing market was inevitable. It was not possible to obtain a return on
investment and keep rents at an affordable level for those on low incomes, if at the same time
one had to provide accommodation with adequate space, ventilation, water and drainage.
Building costs, and particularly the cost oflaI1CL rose steeply after 1859. Nothing below a 5~'o
return on investment would tempt a capitalist. Those charities and housing companies who
fonned the model dwelling movement were termed 'five percent philanthropists·. though even
they did not often achieve that level ofretum (Burke, 1981: 4).

Another problem of the private sector was the ill-distnbution of housing from area to area and
from income group to income group. While the top section of the working class joined the
middle classes in the subwbs, the poorest continued to increase the density in the town areas,
where demolition had often augmented the housing shortage (Gauldie, 1974: 90).

Those people on low incomes or in casual labour needed to live near their workplace, as they
could not afford travel expenses. This meant that wherever there was a fluctuating demand for
labour, as, for example, in the dockyards or factories, the area was populated by people whose
ability to pay rent was unreliable. Landlords whose only interest was in obtaining the highest
rental possible pennitted overcrowding and had little interest in maintenance (Gaul die, 1974:
89).

5.

Landlord and tenant relations

During the 19th century over

9()O/o

of the housing was provided by the small investments of

private landlords, who were mainly members of the urban middle class, small businessmen.. or
industrialists. Production of low-cost working class housing entailed a difficult financial
equation (Hughes and Lowe. 1995: 4).

All landlords were faced with a number of common problems. as illustrated by \1J Daunton
( t 983: 130-13 1):
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•

how to make sure that the rents were paid

•

when to allow good tenants to go into arrears

•

when to take action against defaulters

•

at what point to fix rents so as to keep voids as low as poSSIble while obtaining the
maximum rent posSIble

•

how much to spend on repairs.

The outcome of these decisions varied according to place and time. Different types of
accommodation required different management

styles~

rent -collection in tenements presented

problems not associated with the letting of self-contained cottages. The variation in the supply
of dwellings might make a landlord more or less discerning in his choice of tenant and affected
the amount of rent he fixed.

Methods of property management also vari~ and could be divided into four types (Daunton,
1983: 131):

•

personal management by the owner, who carried out all of the tasks himself

•

the owner making all of the decisions about management himsel( but employing a
rent-collector

•

hiring an agent to conduct all of the management functions

•

surrendering the property to a house 'fanner', who paid a fixed rent to the owner and
charged the occupants whatever rent he could obtain.

In England, working class property was mostly let on weekly tenancies, with the rent payable

every Monday in arrears (Daunton, 1983: 138). Printed rent books were used to evidence the
terms of agreement between the landlord and tenant, and were accepted as a good reference. It
set out the contractual obligations of the tenant, including what behaviour was expected of
~

the use to which the property could be put, the period of notice requir~ and any

obligation to make good dilapidations (Daunton, 1983: 143-144).

Weekl~' tenancies, it has been argu~ were accepted by landlords as a means of guarding

against excessive rent arrears and as a means of keeping an eye on the tenant and the property.
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Weekly payments of rent permitted labour mobility and fitted in with household budgets based
on weekly wages (Daunton, 1983: 140).

There was considerable turnover in the accommodation of the poor. Gauldie (1976: 90)
describes the occupants of the slums as "almost a nomadic tnbe, changing homes at very
frequent intervals, with their goods pushed on hand-barrows." She goes on to explain that the
changes invariably took place within a narrow radius and represented change without
improvement.

Englander (1983: 9-11) notes that 'flitting' was the most common form of rent evasion and
was almost a pennanent feature of the economy of the poor. He argues that tenants would
only do so with reluctance, however, because it invariably meant that they had to take up even
more inferior accommodation. It also meant a loss of credit connections, upon which most
working class households relied. In order to obtain a decent home afterwards, tenants would
have to rely on deception, which was not conducive to self-respect.

The practice of dealing with rent arrears varied, depending on the landlord and on the tenant.
What was unacceptable in a 'bad' tenant might be excused in a 'good' tenant. A tenant who
was careful with the property and made regular payments was an asset. Landlords
differentiated between acceptable and unacceptable arrears, between 'deserving' and
'undeserving' defaulters. A 'bad tenant' might do a flit, or he might use the built-in delays in
legal procedures to live rent-free until a court order was obtained (Daunton, 1983: 144). A
landlord faced with unacceptable arrears had two choices: either eviction or distraint {see
below}.

In the 18th century evictions and the levying of distress might have mobilised a sympathetic

crowd. Until the advent of a summary mode of possession in 1838, reports of riots,
disturbances and assaults on landlords and their agents were made (Englander, 1983: 16) In
the latter part of the 19th century, although spontaneous forms of collective protest did not die
out, they became less viSIble. Eviction did not usually excite interest outside the immediate
neighbourhood and generally those evicted went quietly They were often taken in by friends
and neighbours (Englander. 1983: 13-14).
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6.

Distress for rent in Victorian times

Levying distress, or the action of d.istraining goods, was a common law right of a landlord to

seize, without a court order, the personal property of a tenant for non-payment of rent. It was
a powerful tool in the hands oflandlord~ and its use (and abuse by some landlords and bailiffs)
contributed to the generally poor relationships between landlords and tenants in the 19th
century. Englander describes the law of distress current in Victorian times (1983: 22-32).
Everything owned by the tenant was liable to distraint except perishable articl~ fixtures~
wearing apparel and tools in actual use at the time distress was levied. Until the passage of the

Lodgers' Goods Protection Act 1871, goods belonging to lodgers and sub-tenants were also
liable to seizure.

Distress could be levied either by the landlord or a bailiff under a warrant of distress during the
hours of daylight. An inventory was made of goods to the value of the debt plus the charges of
the distress. The inventory was then served on the tenant, together with a notice which stated
that distress had been levied and the time when the rent and charges must be paid. Goods were
usually impounded immediately as a precautioruuy measure, and the tenant was notified of the
place where they would be held. Distrained goods could not be sold for five days, and an
appraisement by two valuers had to be made prior to sale.

Englander (1983: 23-24) notes that the system was open to fraud and abuse. Goods were
seized of a far greater value than the amount of the arrears, and fraudulent appraisals were
made. Auctions were riggecL and tenants could be easily ruined.

Efforts were made to curb the worst excesses by the passage of refonning legislation. An Act
was passed in 181 i which fixed a scale of charges and fees payable by the tenant for the
execution of a distress warrant, and laid down penalties~ including imprisonment for
contravening the fixed charges. The law was ineffectua.l however, because the forms of
redress were too costly for tenants to be able to use them (Englander, 1983: 24).

____
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The Metropolitan Police Courts Act 1839 established a summary fonn of redress against

unlawful distress, and the Lodgers' Goods Protection Act 1871 made it unlawful to distrain
goods belonging to sub-tenants and other occupants. The Law of Distress Amendment Act
1888, however, was the first serious step towards the elimination of the worst kind of abuse.
Under that Act, landlords were restricted to the use of bailiffs whose appointment had been
approved by a county court judge. It also provided that tools and implements of trade. wearing
apparel and bedding to the value of £5 were exempted from distress. The Law of Distress

Amendment Act 1895 permitted a judge to cancel a certificate granted to a bailiff and required
certification to be made annually. The passage of the Courts (Emergency Powers) Act 1914
made it illegal for landlords to distrain for rent arrears without first obtaining the consent of tile
court. This provision was re-enacted in the Increase of Rent and Mortgage Interest
(Restrictions) Act 1920, S. 6. Thus landlords could no longer issue a warrant for distress for
rent, and then enter their tenants' homes to distrain goods without some oversight by the
courts.

7.

Possession procedure prior to 1915

Prior to 1838 a landlord who wanted to evict a tenant had to commence an action for
~ectment.

The process involved a trial by jury in which the landlord was required to prove his

title to possession of the property in dispute (Englander, 1983: 17). Englander states (1983:
15) that "in the absence of a summary mode of proceedings, to raise an action for ejectment
cost a small fortune and took the best part of a year before execution" and likens it to "a
medieval siege". He quotes from evidence given by landlords to the Select Committee of the
House of Commons on Public Petitions in 1836 and 1837, who, when complaining of the
possession procedure at the time said that there were "numerous instances ... where tenants
not only refuse to pay their rent, but withhold from their landlords possession of the premises
after the expiration of legal notice to quit, conscious that the expense of any remedy would in
many instances, exceed the value of the property sought to be recovered". \1eanwhile, it was
said. the tenant was free to connnit "all kinds of waste and depredation".
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The Small Tenements Recovery Act 1838 revolutionised possession procedure. It created a
sununary procedure for obtaining possession of dwellings let at no rent or at rent of less than

£20 per amn.un, where a tenant held over after the expiry of a notice to quit Under the 1838
Act, once a notice to quit had expir~ the landlord had to serve on the tenant a notice of
owner's intention to apply to Justices to recover possession This gave the tenant seven days'
notice that an application would be made to cowt for a warrant of possession on a given day.

if the tenant did not peaceably give up possession. The landlord then issued a complaint to two
justices of the peace, to which was attached a copy of the notice of intention. On the day of the
hearing, if the tenant failed to show cause why possession should not be granted or did not
attend the hearing, the magistrates had to issue a warrant directing the police to evict on a
given date, between the hours of9 a.m. and 4 p.m. The date of execution of the warrant had to
be fixed not less than 21 nor more than 30 clear days from the date of the warrant. The

landlord did not need to prove grounds for possession. The only proof required was that the
tenancy had been detennined by notice to quit, and, providing that was proved, the magistrates
had no discretion as to whether to issue a warrant for possession.

The Act set out a procedure whereby a warrant for possession could be stayed pending the
outcome of an action for trespass brought by the tenant In order to obtain a stay, the tenant

had to offer two sureties that were acceptable to the magistrates, in such sums as the
magistrates considered reasonable, taking into account the value of the property and the likely
costs of such an action. The action for trespass had to be brought without delay, during which
time execution of the warrant was delayed until the verdict was given in the trial for trespass. If
the tenant was successfuL then the landlord was liable to pay double costs in the action for
trespass, and the verdict in those proceedings superseded the warrant for possession. If the
tenant did not pursue or lost his action for trespass, he was liable for all of the landlord's costs,
and the landlord could then execute the warrant

This procedure was much simpler than that required for bringing an action for ejectment and
much quicker. Landlords nevertheless complained about the delay involved (Daunton. 1990.
20). Once a landlord decided to evict, he had to detennine the tenancy. which usually
giving a week's notice to

qui~

as most small tenancies in England were weekly tenancies

,

. 1&

~

meant

Viet. c. 74
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Then he had to give a further week's notice of his intention to seek possession. so that the

earliest date on which the possession hearing could take place was 7 clear days after the notice
to quit expired. The magistrates could fix a date for eviction no earlier than 21 clear dayS from
the date of the hearing. Consequently, it took at least 35 days from the date that the landlord
gave notice to quit to legally obtain possession of the premises, during which period rent
would probably be lost.

Although the focus of this paper is the law of England and Wales, it is nevertheless interesting
to note that the Housing Letting and Rating (Scotland) Act 1911 gave Scottish landlords an
even speedier remedy. There, any tenant who was 7 days in arrears could be given 48 hours'
notice to pay up. If the rent was not

pai~

a warrant could be obtained requiring the tenant to

give up possession within 48 hours, unless cause was shown or the rent paid (Daunton. 1990:
21).

Such an Act, had it been passed in

Englan~

might have satisfied the

landlord~

for whom the

Act of 1838 was a disappointment. Although it gave landlords power to recover possession
relatively easily, Englander (1983: 37-38) takes the view that the law was nevertheless a "legal
minefield". He states (1983: 38) that tenants were cognisant of the obstacles facing their
landlords, and "frequently displayed a knowledgeable determination to ensure that eviction
proceedings complied with the strict letter of the law".

Nor did the 1838 Act offer any protection against tenants who were vengeful or neglectful of
the premises. According to Englander (1983: 20):

''Wtlful and malicious damage may even have increased. So long as their

poverty compelled tenants to consider the non-payment of rent as a necessary
form of income redistribution, resistance was inevitable. If it limited the scope
for certain kinds of defiance, the Small Tenements Recovery Act was
powerless to prevent, and may well have encouraged. more frequent recourse
to flitting In

Lond~

moreover, where furnished accommodation \-vas fairly

common among the poorer classes., absconding tenants were prone to pa\\n
the furniture in the process."
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Englander notes (1983: 20), however, that the 1838 Act did help to "curb the open warfare
between owner and occupier which had necessitated its introduction".

Both the Small Tenements Recovery Act 1838 and the Housing Letting and Rating (Scotland)
Act 1911 created summary procedures to obtain possession of residential dwellings. Since the
court had no discretion as to whether to grant a possession order, the magistrates who heard
the cases perfonned an administrative rather than a judicial role. This fact disturbed some
people who gave evidence during the connnittee stage of the Bill. Englander (1983: 18) quotes

William Theobold, a barrister, who predicted that it would "operate with peculiar harshness on
the poor, and will make the magistracy and police odious as instnnnents of powers which
cannot fail to be regarded by their objects as a reckless and unmerciful tyranny". He thought it
is was "more harsh than the law of imprisonment for debt, to which it bears a strong analogy~
for it entitles the landlord, upon his own affidavit, to tum out of doors not only the tenant, but
his lodger and family". Sir Edward Sugden, MP, also gave evidence and expressed '''great

a1ann, lest a feeling of suspicion should be engendered in the minds of the people of England
that, in sanctioning such a measure, they [landlords] were thinking more of their interests than

of the justice of the case".

Some magistrates were not enthusiastic about the Act. Englander (1983: 19) quotes a
Manchester justice who said that it was "a very arbitrary act of Parliament and ... it was
necessary that magistrates should put the most liberal construction on the powers invested in
them by it". A Liverpool magistrate stated that it '''was as foolish an Act of Parliament as ever
was passed".

Englander (1983: 218) cites an extract from a Glasgow jo~ Forward, for 12 June 1915.
which gives a vivid description of a summary hearing. It is worth setting out in full as it
provides a useful example by which to compare contemporary hearings:

"About 100 persons. mostly women. were huddled together in the comer of
the courtroom. near the door which they- had entered. They- formed a heap of
In another corner of the room, a cheery little factor's
human misery

,..,

clerkess sat chattering to some budding factor. Her neat, blue costume, \\ith
etceteras to match, provided sufficient contrast to set one thinking of the

heahh and beauty and joy of which the very poor had been robbed '" And yet
they seemed to feel that they were the crirnlnals, and that the factors and
lawyers present for the purpose of torturing them further, were the respectable
people. When we had all risen and honoured the arrival of the wigged
representatives of the law of the ruling class, business began. An official with a
loud voice called the cases, and if the defender was present - about one in five
- she went forward nervously, and was rushed through the following
dialogue: 'Are you Mrs. - ?'
'Yes'
'Is this a monthly house?'
'Yes'
'Where is your husband?'
'In the Anny'

(Do you receive the usual allowance?'
'Yes'
'48 hours notice to leave the house'

Not a word of explanation or defence listened to. The women were almost
without exception soldiers' wives. During these proceedings, the sherif( a
well-fed, carefully groomed person, strutted backward and forward on his
1_..c.
pU1Uorm
... "

The above observer, however, did not take account of the fact that summary procedures do
not permit the submission of a defence based on the surrounding circumstances of the case. It
would have been pointless for the magistrate to have enquired about the reasons for the
arrears, since they would have been irrelevant to the proceedings.
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8.

Rent restrictions and security of tenure

The inability of the private housing market to respond quickly (or at all sometimes) to
fluctuations in demand resulted in cycles of under-and over-production of housing. which
continued up to and then worsened during the First World War. These cycles were influenced
by variations in interest rates, local taxation, the level of demanci. and trends in legal systems.
.
~

'Economic puIr swung from landlord to tenant during this period, depending on the level of
building activity and the number ofempty properties (Daunto~ 1983: 162-163).

The greater facility to evict tenants which existed in Scotland prior to the war politicised
landlord and tenant relations to a far greater extent than in England. When the housing
shortage became acute in some areas during the war, landlords took the opportunity to
massively increase rents. Landlord-tenant relations became a very contentious political issue
(Daunton, 1983: 163). This was particularly evident on Clydeside, where rent strikes and ci\11
unrest were prominent. Direct action by tenants was not limited to Glasgow, however. and
tenants in England and Wales organised to resist rent increases. The fiercest struggles occurred
in the key centres of armament production, where shortages were the most severe (Englander.
1983: 195).

The first attempt to address problems of rent arrears and other debts which were exacerbated
by the war came in the fonn of the Courts (Emergency Powers) Act 1914, which applied to
Scotlanci as well as to England and Wales. Section 1(2) of the Act gave the court a discretion
to stay execution or defer the operation of any court order, process of distraint forfeiture,
foreclosure, etc. The exercise of discretion was permissible where the court considered that the
reason for the non-payment was either directly or indirectly attributable to the war. In such
cases, the court could allow time to make payments, subject to whatever conditions it thought
fit to impose. lbis Act applied to proceedings taken under Small Tenements

Reco\'e~' Act

1838. even though summary proceedings under the 1838 Act were not a means of recovering

rent per st' This was the first instance of the introduction of judicial discretion into
proceedings.
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po~ses~ion

In practice, the 1914 Act proved not to be an adequate safeguard for tenants. The quality of
protection varied from court to court. In Glasgow the courts were hearing 200 cases a day.
and sometimes decisions were given at the rate of 60 to 100 per hour (Englander 1983: 203204). (As will be seen in chapter 6, the rate at which hearings take place today has changed

little since 1914.)

Continued tenant militancy led to the introduction of the Increase of Rent and .\fortgage
Interest (War Restrictions) Act, 1915. The object of the Act was to prevent (a) any increase of
rent, (b) the eviction of tenants, (c) an increase in the rate of interest on mortgages, and (d) the
calling in of mortgages (Min. of Health, 1931: 10). The Act fixed the rents of most houses at
the levels which were in operation at 3 August 1914. Only houses at a high rateable value were
excluded from the provisions of the Act. It was meant to be a temporary measure and was
worded to expire six months after the end of the war, though the post-war climate of opinion
led to extensions.

In order to successfully restrict rents it was necessary to give security of tenure at the same
time. Otherwise, landlords could have simply evicted tenants and charged new tenants higher
rents. Section 1(3) of the 1915 Act prohibited the making of possession orders against tenants
who continued to pay rent and abide by the tenns of their tenancies, except on certain
grounds:

•

the tenant had committed waste

•

the tenant had been guilty of conduct which was a nuisance or an annoyance to
adjoining or neighbouring occupiers

•

the premises were reasonably required by the landlord for the occupation of himself or
an employee of his

•

some other ground which might be deemed satisfactory by the court.

The requirement to prove grounds for possession (the first time landlords were required to do
so) proved to be ineffective protection in practice, and the shortcomings of the 191 5 Act

became apparent

\.e!)0

quickly. It contained no provision permitting tenants to recover or

deduct excessive rent charges. The absence of any penalty for contraverung the Act
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encouraged landlords to attempt to obtain illegal rent increases. If a tenant refused to pay the
increase, the landlord might then apply for a possession order. Even if it was refuStXL the
tenant could not obtain costs for legal assistance or for loss of wages. Yet if the tenant was not
represented in court, the order was made automatically. The mere threat of proceedings was
often sufficient to compel compliance with the rent increase (Englander, 1983: 253.256).

The Courts (Emergency Powers) Act 1917 corrected the omission of enforcement powers to a
certain extent. It provided for the recovety of all extra rent paid by tenants since the

introduction of the 1915 Act, at any time up to January 1918. Excess charges made after the
commencement of the 1917 Act could be recovered by deductions from subsequent payment
of rent at any time within the following six months.

The 1915 Act was followed by the Increase of Rent and Mortgage Interest (Restrictions) Act
1919, which doubled the rental limits of controlled houses and excepted from rent control

houses built after 2 April 1919. Conversions to provide two or more dwellings after that date
were also exempt from rent control. The 1919 Act was superseded by the Increase of Rent
and Mortgage Interest (Restrictions) Act 1920, which consolidated and amended the law with
respect to the increase of rent and recovery of possession of controlled houses. The Act of
1920 became the principal Act.

The 1920 Act increased the range of houses under its control by trebling the rateable value
limits from those set out in the 1915 Act, though it continued the exclusion of houses built
after 2 April 1919. It also permitted an increase in rents of up to 40'% over the 1914 rent. It
expanded and amended the grounds for possession and introduced an important requirement
in addition to there existing a ground for possessiol\ the court must cOlzsider it reasonable 10

make an order for possession (Section 5(1»). By section 5(2) of the Act the court was gjven

power to stay or suspend execution of a possession order or postpone the date of possession
subject to the imposition of conditions that the tenant repay the arrears. If such conditions
were met, the court could then discharge or rescind the possession order These innovations in
the courts' powers were re-enacted in successive rent control legislation.

The Rent and Mortgage Interest Restrictions Act 1923 provided for decontrol of houses
whenever a landlord came into possession of a house (except where possession was obtained
from the previous tenant because of rent arrears). Thu~ any change in tenancy meant that the
house in question became de-controlled. A tenant who moved and took up a tenancy of a
vacant house would, therefore, lack the security of tenure provided by the Rent Acts and
would also normal1y have to pay a much higher rent (Min. ofHealtlt 1931: 23).

The decontrol of tenancies was modified somewhat by the Rent and Mortgage Interest
Restrictions (Amendment) Act 1933, but rent control was re-introduced on all but the highest
value properties by the Rent and Mortgage Interest Restriction Act 1939.

The variations in rent control brought in at different times during the inter-war years meant
that by 1939 similar houses could have widely different rents because they happened to have
been let at different dates (Min. of Healt~ 1945: 8). Rent control in addition to creating
anomalies in rent, created problems of under-investment which affected the quality of existing
housing and the supply of new dwellings. It has been said that the development of local
authority housing was a positive response to the negative effects of rent control (Malpass and
Murie, 1994: 45).

Between the two world wars approximately 3.8 million houses were built. Of those, 1. 8
million were owner-occupied, 1. 1 million were built and let by local authorities and new
towns, and 900,000 were let in the private sector. During the same peri<><L however, 1.1
million homes which had been privately rented were sold into owner-occupation, and another
300,000 were either demolished or underwent changes of use. This meant that the stock of
dwellings which were owner-occupied increased by 2.9 million, while the private rented sector
decreased by a total of 500,000 dwellings (Dept of the Environment, 1977b: 39). In terms of
the provision of rented

housin~

local authorities overtook private landlords during this period,

a trend which continued until recent changes in housing policy transfonned local authorities
into housing 'enablers'. rather than housing pro\-iders.

After the war the Ridley Committee reconunended that rent control continue for another ten
years, given the se\'ere housing shortage (\ fin of Health, 1945 9) The Rent Act 195"7

-'"',
,

brought in provisions similar to those of the 1923 A~ decontrolling houses \\ ith high
.... rateable
~

values immediately and introducing a system of gradual decontrol for houses at the lower end
of the market. The 1957 Act was brought in by a Conservative government who saw
decontrol as the means of revitalising the private sector. It did not however, ha\"e the desired

effect and in fact induced tenants into owner-occupation as a result of ha\ing to pay higher
rents. The 1957 Act is also blamed for the phenomenon of <Rachmanism " where tenants were
harassed into signing new (uncontrolled) tenancy agreements or sometimes to \"acating the
property so that it could be sold with vacant possession (Hughes and Lowe, 1995. 27).

Housing was a key issue in the 1964 General Election, and resolving the housing problem was
an important pledge in the Labour manifesto that may have contributed to its electoral success.
The Labour Party was keen to limit its identification as the party of council housing.. partly out
of the need to appeal to the voters. By the mid-1960s owner-occupiers were nearly a majority
of the electorate. In addition to encouraging owner-occupation through its fiscal policies, the
Labour Government introduced rent regulation on all unfurnished rented properties except
those which had high rateable values. The Rent Act 1965 created the <fair rent' system. which
remained in force for the majority of houses let in the private sector until the complete
decontrol of all new tenancies brought about by the Housing Act 1988.

9.

The development of local authority housing

The housing shortage, which was becoming acute in some places by 1914, worsened during
the First World War. Housing became one of the key political issues during the war. In the
private sector hardly any homes had been built for renting to the working class in the years
1910-14, and fewer still were built after 1914. Building costs and interest rates after the war
were hi~ and it seemed certain that the private sector could not be relied on to meet the
needs at the lower end of the market. The behaviour of the landlords which necessitated the
introduction of the 1915 Act made them an unlikely beneficiary of any government support to
provide housing (~1alpass and !\ turie, 1994: 51). Hughes and Lowe (1995: 14) state that the
housing question in Britain was transformed by the First \Vorld \\'ar, and 'faced v.ith massiH?
shortages of rental housing. social unrest.. a system of private landlordism that was failing and
discredited.. the government had no real alternative than to intervene"
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The Housing and Town Planning Act 1919 gave local authorities a clear responsibility to
survey the needs of their districts for houses within three months, and then to make and carry

out plans for provision of the houses needed, with the approval of the Ministry of Health.
Local authorities were also entitled to subsidies from central govermnent for all losses in
excess of a penny rate. Burnett states (1984: 226) that, in effect, "the state had taken
responsibility for the provision of working-class houses, since the local contnbution was little
more than a token".

When first introduced, subsidies were not intended to be a long-lasting policy They were
brought in as a way of dealing with the problems created by the war, an~ therefore, only
required on a limited scale and for a limited time. In practice, however. subsidies were
continued by successive governments, and by 1939 local councils had built over 1 million
dwellings, which made up about 10010 of the total housing stock (Malpass and Murie, 1994'
52-53).

Houses built by local authorities after 1919 were subject to the provisions of the Housing Acts~
the Rent Restrictions Acts did not apply to them. Local authorities could set rents largely at
their own discretion (Min. of Health, 1945: 8). For many years preceding and following World

War IL housing was provided by local authorities mainly for the better-paid members of the
working class. Despite housing subsidies paid by central government, rent levels set by local
authorities were relatively high and put council housing beyond the reach of poorer families
(Malpass and Murie, 1994: 79-80). The Marley Committee in its report (Min. of Health, 1931:
23) found that:

"At present the provision of working-class houses to let is undertaken on a
large scale only by the local authorities, the rents of whose houses ... are often
higher than the poorer workers can afford. The fact that building costs are no\\
much lower than in the earlier years after the war has not yet been effective in
altering the general position, presumably because local authorities feel difficulty
in charging different rents for the same type of houses, and the effect of the
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recent reductions in cost is weakened by being spread over all the houses
previously built."

From the mid-1950s central government developed policies that were meant to channel
subsidies towards the poorer tenants and withdraw assistance from the more highly-paid
tenants. The structure of housing finance was changed to encourage local authorities to
increase their rents, but also to introduce rent rebate schemes for the poorer tenants. So.
although the legal framework gave local authorities considerable scope, in theory~ to set rent
levels at their own discretion, the housing subsidy and financial framework limited that
discretion in practice (Arden and Partington, 1983: 255-257; see also Malpass, 1990. for a
detailed analysis of the links between rents and subsidies in housing policy). The Conservative
govermnent took the policy of encouraging rent increases a step further by introducing the
Housing Finance Act 1972. Under this Act local authorities were required to gradually increase
their rents to the level offair rents in the private sector. The intention of the government was to
put up public sector rents and eventually remove housing subsidy altogether, thus breaking the

link between rents and the cost of providing council housing. The policy was seen to be failing
because of sharply increased inflation through rising land prices and construction costs, and
resultant deficits in local authorities' housing revenue accounts. Rising prices resulted in
subsidies increasing rather than falling. However, a change in government meant that the
scheme set up under the 1972 Act was never fully implemented. The Labour government that
followed changed the way in which subsidies were calculated and developed policies to control
local authorities' capital programmes and the amount they could spend on housing investment
(Malpass and Murie, 1994: 80-89).

The housing policies of the Conservative government since 1979 reflected their support and
encouragement of Om1er-occupation while at the same time engineering a decline in public
sector provision of housing. Their policies resulted in a decrease in new building by local
authorities while at the same time pennitting council tenants to buy their homes, thus creating
a reduction in the availability of council housing to rent. The Conservatives also substantially
replaced general housing subsidies that benefited all council tenants with individual meanstested subsidies in the fann of Housing Benefit (Malpass and ''lurie. 1994: 96) Thus. control

of the administration of housing finance and reductions in housing subsidies by central
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government have meant that the rents of council tenants have been increasing substantially in
the past few years.

Yet as council rents have risen, the proportion of socially disadvantaged people within the
social housing sector has also risen (Forrest and Murie, 1990). Research by Roger Burrows

(1997) has examined the process of'residlJaHsation' ofsocia1 housing, when the characteristics
of those leaving social housing compared to those entering it result in that sector becoming
more narrowly based socially and economically. Of existing heads of household in social
rented housing, 38% were aged 60 or over and 19010 are aged 75 or over. Those moving into
the sector were far more likely to be headed by an economically inactive person, to contain
dependent

chi1dr~

and to be headed by someone from a manual work social class

background. Those people moving into social rented housing from the private sector were
more likely to be lone parents, headed by a member of an ethnic minority, and to also come
from a manual work social class background. Those leaving owner-occupied properties were
mostly people who had lost their homes because of mortgage arrears. In contrast., people
leaving the sector to buy their own homes were usually headed by someone who was under
aged 45 and economically active, and who lived as a couple with her!llls partner. Two-thirds of
the latter group had two or more household members in employment. These figures denote a
trend towards the use of social rented housing by the most economically and socially deprived
groups.

10.

Security of tenure of local authority tenants

Each successive Act dealing with rent restriction gave security of tenure to those tenants
whose dwellings were controlled by those Acts. This meant that private landlords, when
applying for a possession order, were required to prove a ground for possession and. since
1920, they also had to show that it was reasonable for the court to make an order

Local authority tenancies, however. were not governed by the Rent Restriction Acts. but by
the Housing Acts. Local authorities had a general power to manage and control the houses
they owned. Under S. 83 of the Housing Act 1936. local authorities were given a general
power of managemen~ which included the power to recover possession where the tenant wa."
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in arrears, so that it could let the house to another member of the working class. The general

power of management and control was restated in the Housing Act 1957, S. 111: --The
general management, regulation and control of houses provided by a local authority ... shall be
vested in and exercised by the authority, and the authority may make such reasonable charges
for the tenancy or occupation of the houses as they may detennine".

The Housing Acts cited above did not requrre local authorities to prove grounds for
possession when applying for a court order to evict. Thus. until the implementation of the
Housing Act 1980, council tenants did not have any legal security of tenure. Local authorities
were obliged to obtain a court order for possessiOn,3 but until the 1980 Act, they did not have
to state to the court or to the tenants their reasons for obtaining possession. nor did they have
to prove any statutory grounds before a possession order could be granted. From the time
when council housing began to be provided, local authorities generally used the sununary
possession procedure under the Small Tenements Recovery Act 1838 to obtain a court order
for eviction, though they had the option of taking possession proceedings in the county court
Section 158(2) of the Housing Act 1957 restated the power of local authorities to obtain
possession of their properties for the purpose of exercising their housing powers by using the
summary possession procedure contained in the 1838 Act:

"( 1) Nothing in the Rent Acts shall prevent possession being obtained of any
house possession of which is required for the purpose of enabling a local
authority to exercise their powers under any enactment relating to housing.
(2) Where a local authority, for the purpose of exercising their powers under
any enactment relating to housing, require possession of any building or any
part of a building of which they are the owners, then, whatever may be the
value or rent of the building or part of a building, they may obtain possession
thereof under the Small Tenements Recovery Act 1838. as in the cases therein
provided for. at any time after the tenancy of the occupier has expired. or has
been detennined."

l
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The use of the 1838 Act to obtain possession of council properties was -1he subject of bitter
controversy amongst tenants, social workers, MPs and local government workers" (Yates..
1972a: 983), who lobbied for council tenants to be given the same security of tenure as that
given to private tenants. As descnbed above, all that the local authority had to prove in order
to obtain an order for possession under the 1838 Act was that the tenancy had been validly
determined by a notice to quit. (But see St. Pancras Borough COlUICil v Frey [1963].
described below.) Proceedings took place in the magistrates' courts.

Power was given under S. 35(5) of the Rent Act 1965 to the Secretary of State for the
Environment to repeal the 1838 Act, and he did so by an Order in Council in 1972 ~ After the
Order took effect on 1 October of that year, local authorities had to use the lengthier process
of applying to the county court for an order for possession, once the option of using the
SU1lll11aI)'

procedure was removed (Yates, 1972a: 984). The transfer of local authority

possession applications from the magistrates' court to the county court did nothing., however,
to make council tenants more secure.

Under Order 8, rule 8(4) of the County Cowt Rules 1972, the defendant had to be given at

least 14 days' notice of the possession hearing. Under Order 9, rule 4, the defendant had eight
days in which to file a defence after service of the notice. These rules governed all possession
proceedings, however, and normally a defence was not served by a council tenant because the
local authority landlord did not have to state a ground for possession. The court had the power
to shorten the 14-day notice period and the time allowed for filing a defence (yates, 1972b.
1020).

According to David Yates, writing in !he New Law Journal in 1972 (1 972b: 1020), the repeal
of the Small Tenements Recovery Act 1838 was coupled with the government's belief that the
rent rebate scheme brought in under the Housing Finance Act 1972 would reduce the number
of tenants falling into arrears. It was expected that the number of possession orders given for
rent arrears would consequently be reduced. In the Department of Em ironment Circular ~o

83172 it was implied that it is bad housing managemem policy to use possession orders as a

.j

Small Tenements Recover)· Act 18~8 (Repeal) (Appomted~") Order 1972. SI 1972 ~o lit.}

means of tackling rent arrears. Local authorities were instead advised to apply for attadunent
of earnings orders.

Rule 17 of the County Court (New Procedure) Rules 1971 introduced the rent action.. which
made it possible to obtain a court order for repayment of rent arrears from a tenant still in
possession. A summons for rent arrears could be issued. A judgment could be obtained at the
following hearing regardless of whether the tenant attendecL unless a substantive defence was
filed. After the order was made, the tenant could pay in full or make payments on account. If
the order was not complied wit~ the landlord had to take enforcement proceedings, as for any
other debt.

These changes in possession procedure took place during the transitional period when local
authority tenancies were gradually being made subject to the 'fair rent' scheme. As explained
in section 9 above, under the Housing Finance Act 1972 council rents were to be brought
under the control of the rent officer, who administered the fair rent scheme set out in the Rent
Act 1965. It was the government's view that ''with the introduction of fair rents a council
house tenant will be entitled to the same protection against summary eviction as any other
tenant", as stated in its White Paper entitled Fair Deal for Housing (Dept. of the Environme~
1971: para. 35). This statement is rather puzzling, given that local authority tenants were not

given the same security of tenure as tenants in the private sector. Local authority landlords still
did not have to prove a ground for possession in order to obtain a court order. The sole effect
of the repeal of the Small Tenements Recovery Act was that local authorities had to bring
proceedings in the county court, rather than in the magistrates' court.

Why was a distinction made between private sector and public sector landlords when it came
to recovering possession? This was the issue raised by Dick Leonard. \fP for Romford, in the
5

House of Commons on 1 March 1972 He stated that '"council tenants were given a firm
impression ... that the Government intended to take early action to give them the same security
of tenure as private tenants:' as set out in Fair Deal for HOUSing. Leonard argued that the
Government had not carried out its pledge, and was only proposing the repeal of the Small
Tenements Recovery Act 1838
" Parliamentary DclBtcs (H C)' yol S, ~. col. 7() 2 ct seq

Paul CharmOI\ the then Under-Secretary of State for the Environment, repliel and justified
the Govennnent's policy by stating that local authorities were under a statutory duty to
consider the general housing needs of the district with regard to the provision of housing
accommodation. They had to meet a wide variety of housing neecL and it was consequently
felt that they should be allowed some latitude in carrying out their functions of management.
Local authorities were expected, before applying for a possession order, to consider all the
circumstances and the consequences likely to arise. They might take note, for example. of the
fact that if the evicted family had nowhere else to go, they would have to be taken into

temporary accommodation at public expense. In contrast, a private landlord had no need to
take any of these factors into consideration, and hence the need to provide statutory
safeguards for private tenants. Channon went on to say that "it would not be in the best
interests of local authorities to evict families except in the most obdurate and exceptional
circumstances," and he had "no evidence that authorities are doing it - certainly not in London
-- except as an ultimate resort."

In its circular entitled Homelessness (Dept. of Environment Circ. No 18174) the Government
pointed out that, outside London, most applications to local authorities for temporary
accommodation under S. 21 (1)(b) of the National Assistance Act 1948, were from persons
made homeless due to eviction by local authorities for rent arrears. It strongly advised local
authorities against the practice of creating homelessness by eviction for rent arrears, since it
only created a housing problem with which the local authority would then have to deal.

Despite these exhortations from the Government not to use possession proceedings for the
recovery of rent arrears, it was, as stated above, the most common reason for local authorities
to seek possession.

Yates argued strongly (1975: 873) that local authorities were acting ultra vires unless they
could show that possession proceedings were being taken to enable a "local authority to
exercise their powers under any enactment relating to housing", as required by S.158( 1) of the

(. Parliamcn~ Dehl1cs (H.e). \'01. 8~2. col. 708 et seq.
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Housing Act 1957. He referred to the case of St Pancras Borough CowlCil v Frey- to support
his argument. The Frey case related to local authority possession proceedings taken under the
1838 Act. At the hearing the local authority tendered no evidence of \vhy it was seeking
possession. The Divisional Court held that the onus was on the local authority to show that it
required possession for the purpose of exercising the authority's housing powers.
Consequently an order for possession was denied. The local authority was not in breach of the
requirements of the 1838 Act, but it had failed to comply with S. 158( 1) of the 1957 Act

In an earlier judicial review relating to an application for possession under the 1838 Act. R

l'

Snell, ex parte Marylebone Borough Council,s the Divisional Court held that "so long as the

purpose for which the local authority requires possession of the premises is \\ithin the
[Housing] Act [1936] (namely, to let the premises to another member of the working classes)
that comes within the management of the premises within S. 83, sub-so 1, of the Housing Act
1936, and is within the purposes of the Act." Cassels, J. went on to say:

''If it could have been contended in this case that this local authority did not
require possession of these premises for the purpose of letting to another
member of the working classes, but for the purpose of erecting a school or
widening a road, or for some other purposes which was not within the Act, the
magistrate would have been entitled to say that he had no jurisdiction to hear
the application."

Yates (1975. 874) relied on these two cases to argue that if a tenant could show that the
property was not required for housing purposes, a defence could be established on the ground
that the local authority was acting ultra vires in relation to its powers under the Housing Acts

The requirement for local authorities to tender evidence. when appl~ing for a possession order.
that they required possession in order to exercise their powers under the Housing Acts was
~

discredited by the Court of Appeal in Bristol District ('Olmcil \' ('lark. The Court found that
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the requirement, if it applied at

aIL

only applied to cases taken under the Small Tenements

Recovety Act 1838. (The Frey and Snell cases were both taken under the 1838 Act.) It held
that where a local authority brought proceedings for possession in the county court, it could
rely on its common law right to obtain possession on the expiry of the notice to quit because
the tenancy was not protected by the Rent Acts. There was, therefore, no need for the local
authority to give evidence that possession was required to enable them to exercise their
powers under the Housing Acts. It doubted the decision of the court in the Frey case.

The Court of Appeal also held that the powers of
council houses, including the power to

evi~

managemen~

regulation and control of

had to be exercised by local authorities acting in

good faith, taking into account all relevant considerations. They should not automatically evict
tenants who had fallen into arrears with their rent. Instead., they should have regard to their
statutory duty to provide temporary accommodation for the homeless and should consider
whether the rent might be secured by an attachment of earnings order. (As the tenant in this

case was unemployed, an attachment of earnings order was not poSSIble. The Court found that
the council had done everything that could be expected of ~ and consequently the appeal
against the refusal of a possession order was allowed.)

Yates (1975: 875) deplored the effect of the Clark case. He referred again to para. 35 of Fair
Deal for Housing, where the Government stated that council tenants would be entitled to the

same protection against sunnnary eviction as any other tenant. He inferred from that

'"' ... the repeal of the 1838 Act was intended to better the position of council
house tenants faced with the prospect of evictio~ not worsen it. Worsen it,
however, is exactly what the repeal of the Small Tenements Recovery Act
1838 has done. Whereas fonnerly, in addition to a possible defence of ultra

vires activity, a tenant was assisted by the fact that a local authority had to

produce evidence that the possession claim was intra vires. after Clark's case

it seems that the authority does not even need to do this but need simply claim
that the tenancy has been duly determined by notice to quit and that the

authority are therefore entitled to possession. It surely cannot have been within

-'"'7

the contemplation of those responsible for the repeal of the 1838 Act that
council house tenants would, thereby, become even more disadvantaged."

Yates concluded (1975: 876) that the ultra vires defence was, in most cases. now a 'forlorn
hope for the council tenant faced with eviction proceedings," and went on to say that it
appeared that "occupation of a council house is at most a licence pending good beha\lOur'. He
argued the need to give council tenants security of tenure and suggested some grounds for
possession which local authorities should be made to prove.

Even good behaviour was not a valid ground for challenging a local authority's decision to
evict, however, as the case of Cannock Chase District Council \' Kell/o was to demonstrate

In Kelly the Court of Appeal seemed to believe that a tenant's good beha\~our was not a

matter of great importance. Lawton LJ stated (at p. 160d) that the tenant's evidence that

"she had paid her rent regularly and had been a good tenant did not, in my
judgment, raise a prima facie case that the council had abused their statutory
powers in any way. They had a duty under the Housing Act 1957 to manage,
regulate and control such housing property as belonged to them As was
decided in Shelley

l'

London COWlty CounCil, the powers of management

include the powers to pick and choose tenants at will and to give notices to
quit. Proper management may call for the assessment of need and the
allocation of housing resources may necessitate notice to quit being given to
persons who have paid their rent and complied with the terms of their
tenancies. The giving of a notice to quit to such a tenant is consistent 'Nith
proper management. regulation and control. More than this would be required
to establish a prima facie case of abuse, or excessive use. of statutory powers."

David Hughes (1977: 1068), in analysing the effect of the Kelly case, pointed out that the
('lark case had placed the burden of proof on the tenant to

shO\'f

that the local authorin' had

failed to take into account relevant considerations or had taken account of irrelevant
considerations.

Itl

Ke/~\'

went one step further by making the burden of proof even hea\;er for the

(197811 All ER 1~2
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tenant. Not only did the tenant have to prove the erroneous taking into account or the
erroneous omission which constituted the abuse of power, sIhe must specify which facts were
or were not taken into account.

But how could the tenant prove the considerations which were or were not taken into
account? Megaw U stated in the Kelly case (at p. 157f), "A local authority cannot be
required to state its reasons, or to give discovery, or to assume an evidential burden at a trial
merely by reason ofa defence which says in effect: 'You have no good reasons'." As Hughes
pointed out (1977: 1068), it would be very difficult for a tenant to know about what
deliberations took place before a local authority issued a notice to q~ an<L therefore, it would
be virtually impossible to prove that an abuse of power took place during those deliberations.
He took the view (1977: 1067) that there were grave doubts about whether the law was
capable of exercising any effective control over the decisions and actions of local authorities.

In June 1977 the Government published a consultative document on housing policy (Dept. of

Environment, 1977: 100-101) in which it indicated its intention of introducing a "tenants'
charter" for public sector tenants, which would greatly extend their rights. Among the rights
included in the charter was security of tenure. At page 101 it states, 'Local authority and new
town tenants already enjoy a high degree of security in practice, and the Government propose
to introduce legislation giving statutory recognition to this 'de facto' security. The special
position and responsibilities of housing authorities will be recognised in drawing up the
statutory grounds on which possession can be obtained."

Kelly was decided by the Court of Appeal on 7 July 1977, after the publication of the

consultation document. It is nevertheless difficult to see how the Government could
legitimately assert that council tenants had a high degree of security, given the way the courts
had consistently taken the part of local authorities when their right to evict tenants was
challenged .

The decision to give public sector tenants security of tenure was welcomed tw campaigners for
tenants' rights. Even though it was a Labour government who made the initial decision. it was
nevertheless followed through by the Conservatives when they came into power The Housing
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Act 1980 included the "public tenants' charter" in Part I of the Act. The charter gave security
of tenure to public sector tenants by requiring their landlords to prove grounds for possession
in order to obtain a court order to evict. Not only were they required to prove a ground for
possession, but, depending on which ground they cited, they also had to prove that it was
reasonable to make a court order, or that suitable alternative acconnnodation would be
available for the tenant, or both facts. There were no mandatory grounds for possession. as
there were for the private sector Wlder the Rent Acts. Consequently. the security of tenure
afforded public sector tenants was in many respects better than that given to private sector
tenants. The security of tenure provided by the 1980 Act will be discussed more fully in the
following chapter.

11.

Conclusions

The focus of this dissertation is how and why recent legislative and procedural changes were
made, whether those changes have been effective, and how or whether they have affected the
relationship between the courts, local authority landlords and their tenants. This chapter
provides a historical framework in which to consider those changes. The more important
pieces of legislation governing landlord and tenant relations from 1832 to 1979 have been
briefly discussed, and the development of social housing has been outlined. The reasons why
Parliament makes such legislative changes are generally complex. It is not within the scope of
this paper to discuss all of the factors leading to major changes in legislation., but whether these
changes are the reflection of the power of certain groups in society will be considered.

The passage of the Small Tenements Recovery Act 1838 was, according to Englander ( }983 •
16), due to the riotous state of landlord and tenant relations. Landlords were a powerful force

at that time, as they provided most of the housing for the population as a whole. They found it
expensive and difficult to obtain court orders for possession., and the 1838 Act was a response
to their demand for a quicker and cheaper remedy. Working class tenants did not have the vote
then and thus did not exert much, if any. direct influence on Parliament. They did. however.
have power to take direct action against their landlords. which they used sometimes quite
effectively. But such direct action often worked to their detriment in the long run For
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example, 'flitting' might deprive a landlord of rent, but it also deprived the tenant of a good
reference, removed herlhim from sources of credit, and drove up the general level of rents.

By the beginning of the First World War housing was recognised by both of the major political
parties as an electoral issue (Swenarton, 1981: 27). The working class was in a more powerful
position in relation to Parliament, because workers were needed to produce armaments.
Workers were also better organised through unions and more able to express themselves
collectively. When faced with a critical housing shortage and exorbitant rents, they made their
demands known in a very forceful marmer. The government listened. The social turbulence of
the period led to two major changes in government housing policy: the introduction of rent
control and the provision of a subsidy on house building (Merrett, 1979: 32: Swenarton, 1981:
77). Male workers had the vote by then, which presumably made the Government more

attentive to their needs. "Homes fit for Heroes" became part of the election jargon (Bowley,
1945: 4).

Once rent control was introdu~ successive governments were never able to completely
extricate themselves from this fonn of intervention. Rent control made state subsidies for
housing inevitable and contributed to the decline of the private sector (Malpass and Murie,

1994: 50). The Rent Act 1957, which decontrolled rents, was seen by the Conservative
government then in power as the means of revitalising the private rented sector and reintroducing a laissez-faire approach into the provision and control of privately rented housing.
Having campaigned on a strong housing manifesto during the General Election of 1964, the
Labour government, introduced rent regulation based on the principle of the 'fair rent' (as
opposed to rent control as such)ll and strong security of tenure in the private sector through
the Rent Act 1965 and again through the Rent Act 1977. In another attempt to revitalise the
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Rent control measures meant that rents could only be increased according to a strict formula: regulated
tenancies had rents set In' a Rent Officer. who set the rent after taking into account certam factors. and
thus were generally higher than controlled rents. Thus. the system of rent control was quite ngld
whereas the fair rent system was more flexible. allo~ing rents to increase broadly in hne \\ith inflation.
Under the Rent Act 1%5. controlled tenancies could only become regulated tenancies if and when the
prope~· was let to a new tenant. The Housing Act 1969 permitted landlords to convert their tcnanClCS
from controlled to regulated tenancies if they brought them up to certain standards of rqmr and
amenin'. The Housing Finance Act 1972 introduced a speedier process of conversion.. but this pollC~
was ~-ersed m' the Labour government m 197.:'. who linked regulated tenancies to the reqUirement 10
prO\;dc stan~ amenities. The Housing Act I ~XO. S.64. effectively ended rent control ~. comcrtmg
most controlled tenancies mto regulated tenancies See Partington (197.5) and (1980) for a hlsto~ of
rent control and rent regulation

private sector, the Conservatives abolished rent regulation for new tenancies beginning on or
after 15 January 1989 under the Housing Act 1988. Despite another change of government in
1997, rent regulation appears to be destined to die out with the ending of the last Rent Act
1977 protected tenancies. For the time being at least, the only real security of tenure in rented
accommodation seems likely to be found in tenancies created by local authorities and housing
associations.

The development of council housing resulted from the political crisis which took place after
World War I. Once the government began intervening in the housing market through rent
control measures and housing subsidies, it could not abandon all responsibility for the supply
of houses. It became politically expedient to control and organise the supply of new dwellings,
particularly those which could be let to the working class (Bowley, 1945: 9). Local authorities
were given the duty and the means to provide social housing, originally specified to be for the
'working class'. (This requirement to build dwellings for a particular social class was removed
under the Housing Act 1949.) They were also given wide powers of management, regulation
12

and control of the houses they built. The discretion given to local authorities is very wide,13
and the courts have largely been reluctant to interfere with the exercise of local authorities'
legislative powers.

Merrett (1979: 206) takes the view that "there is considerable scope [in housing management]
for informal processes and discretion ... which ... may reflect either individual or group beliefs,
assumptions and prejudices about correct management policies. ... Discretionary power is
mainly used in the interests of the administration itsel£ serving both ideological and managerial
ends. The effect is to obscure the basis on which decisions are made and to weaken the ability
of prospective tenants to challenge them."

l~ See Housing Act 1985. Part II.
J; Although the legal powers of local authorities in thIS area are worded quite br~dh. ~ arc
nevertheless constrained in practice by a number of factors. For example. local authonues haYe po\' er
to "make such reasonable charges as they may determine for the tenancy or occup.1uon of their houscs"
(Housing Act 1985. S. ~~). The 1eycI at which a local authori~. is able to set rcnts. however IS
influenced m central government through thc amount of SUbsl~ gJycn to the local authont~ (Arden
and Partingt~n. 198"' 255-257. Arden. 1986 33.36).
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The Government advised local authorities in several of its circulars that possession proceedings
should only be used as a last resort against tenants in rent arrears. It urged them to seek
attachment of earnings orders or to use the rent action instead. Using possession proceedings
to recover rent arrears was tantamount to poor housing management. These circulars were.
however, merely advisory. Rent arrears were cited as being the most common reason for local
authorities to seek possession orders. That continues to be the position today, as \\ill be shown
in later chapters of this dissertation. Prior to the implementation of the Housing Act 1980.
however, local authorities did not even have to justify their reasons for seeking a possession
order.

The lack of security of tenure of public sector tenants removed any need for the courts to
examine the reasons for a local authority's decision to take possession proceedings or to
enquire whether they were using their power reasonably. The only possible ground for
challenging a local authority's decision, which was permitted by the courts for a brief period.
was that the local authority was acting outside its powers of housing management. The courts
have proven themselves to be unwilling to interfere with the wide discretion given to local
authorities, as the cases cited in the section above demonstrate. Successive judgments made it
increasingly difficult for tenants to challenge a local authority's decision to seek possession.,
and resulted in situations where even being a 'model' tenant was not a basis on which to argue
that a local authority was abusing its powers. The Kelly case effectively removed the
opportunity to defend possession proceedings on the basis that the local authority was acting

ultra vires in relation to its powers of housing management.

Until the Housing Act 1980 created 'secure tenancies' and introduced grounds for possession.
then. it was almost impossible for a council tenant to mount a legal challenge to the local
authority's decision to evict. The courts tended to accept that local authorities must always be
acting out of the best motives of good management. If Merrett is correct in his \iew. however.
it follows that decisions to apply for possession orders have been taken simplv for
administrative reasons. and it would have been very difficult for a tenant to ascertain the basis
on which the decision was taken.
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It would be reasonable to argue that the tendency of the courts to take the side of the local
authority, developed over decades, is still prevalent today. The conduct of possession
proceedings under the Housing Acts 1980 and 1985 supports the contention that the courts
usually assume that the local authority landlord has taken the decision to e\ict on the basis of
good management practice and after having done everything possible to avoid ha\1ng to issue
proceedings. Whether this assumption is well-founded will be examined in later chapters of this
dissertation.

The description of a summary possession hearing in section 7 above has strong resonances of
proceedings for possession brought under current law. Although possession proceedings are
no longer summary hearings, they are, even today, just as quick as that described under the
1838 Act. It is still common practice for the court to hear an average of 40-50 cases per hour
(see chapter 6 below), despite the fact that the court must be satisfied about many more factors
14

under the Housing Act 1985 than were required by the 1838 Act:

• that the Notice of Intention to Seek Possession ('NSP') is in the correct format and
contains the correct information;
• that it gave at least four clear weeks' notice prior to the hearing;
• that the notice period ran from a day on which the rent was due;
• that the notice is still current;
• that the landlord has proved a ground for possession;
• that it is reasonable for the court to make an order, or that suitable alternative
accommodation is available, depending on which ground for possession is being used.

When considering whether it is reasonable to make an order, the court should at least consider
evidence of the tenant's circumstances.

The security of tenure provisions for council tenants are. on paper. quite strong. but what is
happening in practice') In 1915. when the requirement to proye grounds in order to obtain a

1·\

As amended m· the Housmg Act 1996. which m S I-J 7 gi"es the courts power to dlspense \\ Ith the
rcqwrement of senice of a '1llid \;OtlCC of Intention to Seek PossessIOn if It is Just and eqwtable t() lk'

so.

possession order was introdu~ the legislative framework was created

to

provide security of

tenure for private sector tenants. In practice, however, tenants were still left in a \ulnerable
position, because the legislation was easily ignored by landlords. Has the legislation gi\ing
security of tenure to council tenants been effective? Are the courts and landlords implementing
the law as it was drafted? These issues will be examined in greater detail in the following
chapters.

~5

CHAPTER THREE

SECURITY OF TENlJRE FOR COr~CIL

1.

TE~A~lS

Introduction

In the previous chapter the relationship between landlords. tenants, and the courts from
the Victorian era to 1980 was discussed. It was seen that the relationship between private
landlords and their tenants was a complex one, with the balance of power shifting
between them in relation to the under- or over-supply of housing. The summary
procedure for evicting tenants under the Small Tenements Recovery Act 1838 meant that
tenants had little security of tenure, because there was no means of defending proceedings
if the landlord had given the correct notice. It was an administrative procedure. Yet
tenants were not completely without power in that situation, because they could use the
in-built delays in the system and the costs the landlord would incur to their advantage

The possession procedure for council tenants prior to the 1980 Act was also discussed in
the previous chapter, and the context leading to the expansion of council tenants' rights
contained in that Act was set out. In this chapter the nature of the security of tenure given
to council tenants in the 1980 Act and consolidated by the Housing Act 1985 will be
examined.

In 1986 the Lord Chancellor's Department undertook a review of six areas of the ci\il
justice system, including the handling of housing cases. Research was commissioned from
the School for Advanced Urban Studies, Bristol University ('SACS'). the results of which
questioned the efficacy of security of tenure and highlighted problems in the way in which
the lav'! was being implemented by the courts. As a result of the re\ iew and consultation
process. the Lord Chancellor' s Department made certain changes in county court
procedure and in the forms used to try to overcome the problems set out in the SAL S
findings. The Ci\il Justice Re\;ew and the findings of the SALTS report and other
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investigations will be discussed and conclusions dravm as to whether the changes
introduced were sufficient to remedy the perceived defects.

An examination of the above documents and research lead one to questions about how

the law is enforced in practice. What are the written and unv.TItten rules which are
followed in court hearings, and how accessible are they to the parties who take part in the
proceedings? If the parties do not have equal access to these resources. how does it affect
the outcome of the proceedings? Is the more powerful party able to take advantage of its
position to achieve the desired result? Is the imbalance of power recognised by the court.
and if so, what is its response? Does the court do an}1.hing to redress the balance and
arrive at a fair result? Do the procedural rules make allowances for the possibility of a
lack of balance between the litigants? Has the relationship between the courts and public
sector landlords changed as a result of the security of tenure provided under the Housing

Act 1985?

Partington has suggested (1980: 27) that there are a number of objectives in landlordtenant law: prescribing procedures~ creating rights, setting out modes of enforcement,
defining constitutional functions, and laying down standards. He goes on to say (1980:
27) that "the 'success' of that law in achieving those apparent objectives is extremely
mixed. Rights go by default or are not enforced; standards are not met~ procedures are
ignored. So it is important to ask why there is this apparent gap between the objectives of
the law and its achievements." A number of explanations are then put forward (1980: 2736): the imbalance of political strengt~ judicial attitudes, lack of legal and other adviso~'
services, and the complexity of the law. These factors and others will be taken into
consideration when analysing what happens in practice in possession proceedings

2.

The call for security of tenure for council tenants

In the previous chapter it was shown that despite the fact that local authorities were
subject to general administrative law principles in e\ icting their tenants prior to the
implementation of the Housing Act 1980. it was in practice almost impossible for tenants

I UNI"ERSrTY
OF BRISTOl
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to obtain the evidence required to challenge local authorities' decisions to

e\ let

Consequently, the courts had little control over council evictions (Hoa~ 1982: 1~9).

Whether the courts would have exercised more effective control had they been given the
opportunity is a moot point. Brandon, L.J., in LB Hammersmith & Fulham v. Harrison.i
commented that "for numerous years past it had been thought safe and proper to give the
local authority landlords a complete discretion with regard to the eviction of public sector
tenants, and to rely on them to exercise such discretion fairly and wisely".

In the 1970s local authorities' fairness and sagacity in their decisions about evicting
tenants was widely questioned. The difference in security of tenure between public sector
and private sector tenants seemed to be increasingly illogical

(Hoat~

1982: 149) Despite

the fact that government circulars and policy papers exhorted local authorities to use the
rent action and attachment of earnings procedures rather than applying for

possession~

it

was estimated that at least 44,190 possession orders were made in 1978 against council
tenants alone (Hoath, 1982: 149).

Although the Labour government took the view in 1977 that "[l]ocal authority and new
town tenants already enjoy a high degree of security in practice", it nevertheless stated its
intention to introduce security of tenure into the public sector in its consultative document
on housing policy (DoE, 1977a: 101). It noted that "[a]t present the lack of statutory
security of tenure is the most important respect in which the public sector tenant's
position falls short of that of tenants in the private sector", and stated that"[t]he special
position and responsibilities of housing authorities will be recognised in drawing up the
statutory grounds on which possession can be obtained" (DoE, 1977a: 101) It went on to
signal the introduction of a 'Tenants' Charter'. a code of principles and practices for local
authority and new town tenancies (DoE. 1977a: 100-102).

The government changed hands before the legislation en\isaged by the consultative
document was completed. The Conservati\·e government which followed. hov. ever, went
on to introduce in the Housing Act 1980 security of tenure for public sector tenants.

1

(198112 All ER 588,547. CA
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referred to as 'secure tenants', and a 'Tenants' Charter' (albeit vastly modified by the
statutory right of public sector tenants to buy their homes).

3.

Security of tenure under the Housing Acts 1980 and 1985

The Housing Act 1980 is considered to be a legal watershed in tenns of the changes it
made to the landlord-tenant relationship both in the private and public sectors. \\'ith
regard to the public sector, the effect of the 1980 Act combined with other legislation of
that era was to considerably strengthen central government's control over the ways in
which local authorities could carry out their functions, especially those relating to housing
(Hoath, 1982: 5). It was suggested that one of the reasons that the definition of a secure
tenancy was so widely drafted, so that most public sector tenancies

qualified~

might "have

[had] more to do with the intention to maximise the number of people qualifying for the
'right to buy' than with the [tenants'] charter itself' (Shelter (1981) The Tenants'

Charter, quoted in Hoath (1982: 8)). Partington (1980: 468) also queried whether the
measures contained in Part I of the 1980 Act might "be as much to do with these
struggles between central and local government as with concern for the creation of rights
for individual tenants".

The consideration of the wider implications of the Housing Act 1980 is beyond the scope
of this thesis, however, which will focus on public sector security of tenure contained in
the 1980 Act and consolidated by the Housing Act 1985.

Possession of secure tenancies under the 1985 Act can only be obtained by pro\1ng a
ground for possession. Prior to the implementation of the Housing Act 1996. which
amended the 1985 Act, there were sixteen grounds for possession contained in the Act

2

Some of the grounds require the landlord to show that it is reasonable for the co un to
make a possession order, some require the landlord to prove that suitable alternative
accommodation will be available to the tenant if a possession order is made. and some
require the landlord to prove both of these conditions

: There are now 17 grounds. \\ Ith the additIon of the domCSl1c \lolcncc bIound..
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More significant changes to possession procedure were brought in by the Housing Act
1996, in that the service of a Notice of Seeking Possession ('NSP') prior to the issue of
proceedings can now be dispensed with if the court considers it just and equitable to do
SO.3

At the time data was collected for this project during the summers of 1993 and 1996,

however, the Housing Act 1996 had not been passed. At that time, the Housing Act 1985
required a local authority landlord to issue an NSP which met the requirements of S.
83(2) of the 1985 Act (prior to its amendment by the 1996 Act):

"(2) The notice shall -(a) be in the form prescribed by regulations made by the Secretary of
State,
(b) specify the ground on which the court will be asked to make an order
for the possession of the dwelling-house or for the termination of the
tenancy, and
(c) give particulars of that ground."

Under the possession procedure in force at that time, the possession proceedings should
be dismissed if the notice was not seNed or was defective.

4

The NSP must be in the form prescribed in Regulations made by the Secretary of State.
Those Regulations are made by Statutory Instrument. The earliest prescribed form was
contained in the Secure Tenancies (Notices) Regulations 1980, which were preserved for
the purposes of the 1985 Act. However, the most recent substantive form came into force
on 13 May 19875 (now modified for the purposes of the 1996 Act with effect from 12
February 19976).

In 1993 and 1996, if the notice was not made in the form as prescribed at the date of
service it was bad on its face and ineffective~ possession proceedings based on such a
notice could not succeed. However, since minor technical deficiencies would otherwise

Housing Act 1985. S. 83(l)(b) as amended by Housing Act 1996. S. 147
.. Housing Act 1985, S. 83( 1)
s As prescribed by the Secure Tenancies (Notices) ~ons 1987 (S.I. 1987 No. 755).
6 The Secure Tenancies (Notices) (Amendment) Regulations 1997 (S.I. 1997 No. 71)
3
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invalidate notices, the 1987 Regulations provided that an ?\SP not in the prescribed fonn
would be valid if"in a fonn substantially to the same effect". \\11ether the government has
the power to use delegated legislation to introduce a saving clause for defective notices
was considered in Dudley MBC v Bailey. - The court decided that it was within the
government's powers to do so, but did not give any guidance as to what the phrase
actually meant. There is little judicial guidance as to what the phrase "substantially to the
same effect" means in practice, although in Mountain v Hasting~ an !\SP served in
respect of an assured tenancy was held to be invalid because the ground for possession
was incorrectly stated and was misleading.

Applications for posseSSIOn of secure tenancies are heard in the county court. The
procedure used in possession hearings, as in most of the cases heard in the county court.
is adversarial. This means that in order for the adversarial system to work well. and to
enable the court to obtain a clear understanding of each party's case, both parties should
attend and present their arguments and evidence. Ideally, both parties should be on an
equal footing and, for example, have equal access to legal advice and representation The
vast majority of possession cases, however, take place in the absence of the defendant
tenants, as past research has sho~ and as will be seen from the empirical research
discussed in chapter 6 below. Consequently, the court will usually make a decision based
solely on the presentation of the plaintiff landlord' s case, though sometimes with the aid
of written representations from the defendant on the standard form of Reply. The fact that
most local authority possession cases are undefended raises the question of whether the
adversarial process is appropriate, which will be considered in chapter 7.

Plaintiffs in possessIon proceedings are almost always legally represented or else
represented by their legally trained employees. Few tenants are represented in court or
appear in person. When they do appear in person. they are clearly not on an equal footing
with a plaintiff who has legal representation. This sometimes results in the situation where
the defendant does not present all of the facts or arguments that would be helpful to

~

(1990) 22 HLR ~2~. CA
s (199-) 2:' HLR ~27. CA

herlhis case. Judges or district judges will often ask questions to help a defendant present
relevant informatio~ but practice varies.

Possession orders are most frequently sought on the ground of rent arrears (S.-\CS, 1986:
5). The Housing Act 1985 (Sch 2, Ground 1) permits an application for possession to be

made when " ... rent lawfully due from the tenant has not been paid". The ground is a
discretionary ground, and the plaintiff must satisfy the court that it is reasonable to make
an order for possession in addition to proving that the ground for possession exists. A
defence on the grounds that it is not reasonable to make an order could be presented in
most cases, except where there is a deliberate and wilful refusal to pay the rent 0\\,1ng and
no counterclaim is possible.

Case law about this particular ground, or relating to similar grounds in earlier Acts, would
apply irrespective of the fact that it related to a case brought under a different Act.
Indeed, much of the case law relating to the court's exercise of discretion was decided
about cases brought under the Rent and Mortgage Interest Restrictions (Amendment) Act
1933. The courts have at some stage interpreted virtually every word of the phrase "rent

lawfully due from the tenant".

The tenn 'rent' is not defined in the 1985 Act. Local authorities tend to use their rent
accounts for collecting debts other than rent, such as heating charges, service charges,
amenity payments, overpaid Housing Benefit rents for separate garages, court costs, etc.
(Luba et aI., 1997: 30-31). It was anticipated that the Court of Appeal would discuss the
meaning of 'rent' in the context of secure tenancies in the case of Dudley MBC v Bailey."
However, this did not occur, because the landlord conceded that general rates \\ ere not
part of the rent, even though they were nonnally collected with the rent (Luba et al ..
1997: 31). In Lambeth LBe \' lhomai° the Court of Appeal considered whether the

payment of water 'rates' (or charges for water) was a term of Lambeth's tenancy
agreement and found that it was. Failure to pay the water rates was therefore a breach of
the tenancy agreement and thus a ground for possession. The Court of Appeal did not

~

(1990) 22 HLR 424. C A
III (1997) 30 HLR 89

rule as to whether water rates were by definition included in the rent of secure tenants..
but Mance 1. (at p. 95) stated obiter that there was "great force" in counsel's argument
that the definition of 'rent' included payment of water rates.

Only rent owing for the current tenancy, as opposed to rent owing on other premises in
which the tenant has lived, can be considered for possession proceedings. I I Rent for
previous tenancies would be capable only of being the subject of a debt collection action. I:

The fact that a tenant is entitled to receive Housing Benefit does not reduce or eliminate
herlhis liability for rent, but delays in payment of Housing Benefit can result in paper
arrears arising. Once Housing Benefit has been paid to a landlord (even if this only
amounts to the Housing Benefit section of the local authority entering the credit on the
rent account of a secure tenant), liability for rent is reduced accordingly. If there has been
an overpayment of Housing Benefit, the benefit authority (who will also be the landlord in
these cases) may be able to recover the overpayment, in which case it must be retrieved in
accordance with the Housing Benefit Regulations,13 usually by deduction from future
benefit payments. Local authority landlords, however, frequently simply debit the rent
account with the amount of the overpayment, rather than following the correct procedure
for collecting overpayments. It is arguable (Luba et al., 1997: 33) that an overpayment of
benefit does not amount to rent arrears in such cases, and the overpayment should not be
included in the rent arrears figure. Mistakes in the amount of arrears claimed can occur
because the figure claimed includes an improperly reclaimed overpayment of Housing
Benefit. ( For a fuller discussion of Housing Benefit in relation to rent arrears, see Luba et

aL 1997: 326-332).
If there is a genuine dispute about the amount of arrears owed, the court has the power to
adjourn the proceedings with directions (Luba et al., 1997: 35).14 Similarly, if the tenant
withholds rent because of the landlord's failure to keep the premises in repair and then

11
I:

Tickner \' Cir (ton (19291 1 I(.B ~07

Consequent1~' most local authorities "ill not pemut tenants to assign or exchange their tenanclcs If thC\

are In rent arrears.
Housing Benefit (General) Regulations 1987 SI
1971. regs 98 to 10:'
_
14 Se\'cral n!:lTS of ex-periencc of these sorts of cases show that adJOUrtlmcnts on the grounds ot dIsputed
3rrcars ~rc not as common as Luba suggests. however
H
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files a counterclaim for damages for the landlord's breach of the repairing covenant. the
court should adjourn the hearing for possession until after the trial of the counterclaim
Damages for disrepair can be set off against any arrears outstanding

.15

The words 'lawfully due' imply a defence to a claim for possession on the ground that the
rent has been unlawfully fixed or increased. S. 102 of the 1985 Act sets out a procedure
for notifying tenants of rent increases which, ifignored, could give rise to such a defence.
Similarly, if the tenancy agreement states how the rent will be increased~ a defence would
be possible if the relevant tenn were breached. In R v Ealing LBe. ex parte Lewis. 16 the
tenant was successful in arguing that the landlord council had misinterpreted the relevant
housing finance legislation. Breach of the statutory duty to fix a reasonable rent l - could in
theory be argued, but it would be very difficult to prove,18 due to the very wide discretion
given to councils to fix rents.

The phrase 'from the tenant' means that only rent owed by the current tenant can be
considered. 19 It follows, then, that if the tenant became a tenant through statutory
succession or assignment~ s/he will not be responsible for the arrears owed by the
previous tenant. 10int tenants have joint and several liability for the rent even if only one
of the joint tenants is responsible in practice for the accrual of the arrears.

The phrase 'has not been paid' has been interpreted as 'remains unpaid at the date of issue
of proceedings'. Consequently, if all of the arrears are paid up prior to the issue of
proceedings, the rent arrears ground cannot be proven, unless further arrears accrue
before the hearing takes place. ~o If arrears were owing at the date of issue of proceedings.
but were cleared prior to the date of the hearing, the plaintiff would be able to
substantiate the ground, but it is unlikely that the court would be satisfied that it is
reasonable to make a possession order.:1 unless there were some additional factors to be

I' BriflshAnzam (Felixsro'H"ci \·lnrematlOnal.\fanne.\fanagemenl ((oKi (1980] QB (1,7
16 (1992) 24 HLR 484. QBD
I ~ Housing Act 1985. S. 24
18 H"amirn'Orth LBe \. HInder (So. ]J (1987) 20 HLR 400. CA
19 nckner \' Clltton [1929] I KB 207
~\) BIrd \. Hi/dage 11948) 1 KB 91. CA
:1 Delleno' \. Pellow (1951] 2 KB 8:'S. CA: Hmman \. ROlf/and.. 119:'7] 1 All ER 321. Ifanngel' I.J.~r \
. . . .tewar; (1991) 23 HLR 5:'7. CA

taken into account, such as a record of persistent late payment of rent by the tenant.::

Jenkins, L.1. stated in Dellenty,23 "I would agree that, prima facie. where possession is
sought on the ground of non-payment of rent in the ordinary case and the tenant pays the
rent into court or tenders the rent before judgment, it would not be reasonable to make an
order for possession if there was no more in the case than that." He then concluded that
the tenant's appeal against a possession order should be dismissed because there had been
a long history of default, involving the issue of several summonses and the fact that the
tenant had owed a year's rent prior to making a payment into court after the summons
was issued.

According to the terms of the Housing Act 1985, S. 84, the plaintiff must establish every
element of the ground and satisfy the court as to reasonableness in order to obtain a
possession order on the basis of rent arrears:

"( 1) The court shall not make an order for possession of a dwelling-house
let under a secure tenancy except on one or more of the grounds set out in
Schedule 2.
(2) The court shall not make an order for possession (a) on the grounds set out in Part I of the Schedule (grounds 1 to 8 [which
includes the rent arrears ground]), unless it considers it reasonable to make
the order .... "

Failure to prove all elements of the ground cited (in this case, the rent arrears ground)
should result in the proceedings being dismissed, unless other grounds for possession are
relied on and proved. Once the court is satisfied that the ground for possession has been
establishecL it should then satisfy itself that in all the circumstances of the case it is
'reasonable' to make an order for possession.:~ Should the court fail to consider whether
it is reasonable to make a possession order, the judgment wl1l be a nullity :s This is true.

~ Lre-Steere \' Jenmngs (1986) 20 Ifi..R L Paddington Churches Housmg .ISSOClGtlOn \' Shanf (1997) 2lJ
ffi.R 817
:~ Dellenll' \. Pellow 119511 2 KB 858. C A
:~ Shrimpton v Rahbits (19241 1 Ch 404: PJa..fi;chkes \. Jones (1982) 9 taR 110. CA
::' Pcachc\' Property CorporatIon Ltd \' Robinson [1967] 2 QB 54:; CA. .\bnchbum \' rcmand~:
(1986) ·191fi..R 29_ Ck l'emJlI \-ldigoras 119901 EGCS ~. CA
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even where both parties agree that the plaintiff is entitled to possession, or the defendant
consents to the application.26 The court has a clear duty to see whether the conditions
required by the Act are satisfied, even though the tenant does not make the point

in

pleadings or at the hearing. 2'7

The discretion given to the courts in considering whether it is reasonable to make a
possession order is very wide, and the appeal courts have been reluctant to overturn the
judgments of the lower courts where it was argued that the judge had exercised his
discretion incorrectly. Lord Loreburn, L.C., said in Hyman v Rose (2):~

"1 desire in the first instance to point out that the discretion given by the
section is very wide. The court is to consider all the circumstances and the
conduct of the parties. Now it seems to me that when the Act is so
expressed to provide a wide discretion '" it is not advisable to lay down
any rigid rules for guiding that discretion."

Provided the court took into account all the relevant circumstances. and excluded
irrelevant factors from its consideration, the decision is unlikely to be overturned on
appeal. The dicta of Lord Greene, M.R., in Cumming \' Danson

(J)"3

is often quoted:

"In considering reasonableness." it is, in my opinion, perfectly clear that
the duty of the judge is to take into account all relevant circumstances as
they exist at the date of the hearing. That he must do in what I venture to
call a broad, common-sense way as a man of the world, and come to his
conclusion giving such weight as he thinks right to the various factors in
the situation. Some factors may have little or no weight others ma~' be
decisive, but it is quite wrong for him to exclude from his consideration
matters which he ought to take into account."

R. \. BJoomsbun' and .\larylebone County Court and Anotht.'r, ex parle Blackbumc (1985) '27'. E(J
127.l. sec also H'andsworth LBe ,. Fadayoml (19871 1 WLR 1-'7-'. and Bruce \' II'vrrh;ng Be ( 1993) 2c)
I-aR 223.
:' ,,'mifh \' Poulta 1194711 KB 3-'9
:~ (1912] AC 62' at 6."1
~ 119421 2 All ER (1:''' at b~:'
26
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In order to succeed on ap~ it must be shown that the judge misdirected himself in
some way or considered matters which, as a matter of law, he ought not to consider

30

When evidence is given relating to the question of reasonableness in the lower court~ the
Court of Appeal will always assume that the judge had applied his mind to the question of
reasonableness before giving his decision. 31

Factors which would be relevant to the question of reasonableness in rent arrears cases
include the length of the tenancy, the past rent record of the tenant, whether the failure to
pay rent is persistent, whether there have been earlier agreements to clear arrears. the
conduct of the landlord in seeking or waiving amounts due, the personal circumstances of
the tenant, and the availability of and entitlement to social security benefits (Luba et al .•
1997: 34).

If the amount of the arrears is small, it is unlikely that the court will find it reasonable to
make an order. 32 The Court of Appeal in Woodspring DC " Tay/o,-33 held that it was not
appropriate to make an order for possession against the defendants, who were longstanding tenants who had previously had a good rent record and had only recently
experienced financial difficulties when the husband had lost his job. This decision was
made despite the fact that the arrears were quite substantial (£700 in 1982)

The Court of Appeal in another case34 found that there was a miscarriage of justice when
the trial judge made no enquiries about the tenant's circumstances, Had he done so. the
judge would have discovered that the tenant was a foreigner whose English was poor. and
who had been taken by surprise by the possession procedure.

Public landlords sometimes bring possession proceedings against tenants in receipt of
welfare benefits, In such cases the relevant factors might be why the landlord did not
arrange direct payment of Housing Benefit to themselves either voluntarily or after arrears

C're,\s'IlcII \. Hodgson [1951 J 1 All ER 710. CA
,; Tendler\'Sproule [1947J 1 AllER 193. CA
1:' SOpWI rh \' Srulchbury ( 198.') 17 I-ll..R 50
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had accrued for a period of eight weeks~ and why the landlord did not arrange \\ ith the
Benefits Agencf5 to deduct a small portion of welfare benefit to payoff the arrears (Luba
et aI., 1997: 36). In Second WR. V.S. Housing Society Lid v Blair' the tenant who was
mentally ill, owed £1198.04 in rent and mesne profits. The Court of Appeal nevertheless
set aside judgment because the county court judge failed to take into account the fact that
it could have been arranged for rent to be paid direct to the landlords under the benefits
regulations. Dillon, L.J., noted, too, that if the tenant were evicte<L it was unlikely that the
landlords would ever recover the arrears. This case was recently followed by the Court of
7

Appeal in Brent LBC v MarkS when it overturned a suspended possession order made in
the county court. The system for repayment of rent arrears through deductions from
Income Support provides for the DSS to make payments to the local authority quarterly
in arrears, so that the pattern on the rent account appeared to be regular increases in
arrears which were only reduced four times a year. The Court of Appeal decided that the
judge ought to have had more regard to the fact that the current rent was being paid. and
it was the benefits system that was both causing and dealing with the arrears.

As discussed above, tenants sometimes withhold rent because of their landlords' failure to

maintain the premises in good repair. It is possible in such circumstances for the tenant to
enter a counterclaim in possession proceedings for rents arrears. If the counterclaim fails,
however. the tenant is at risk of having a possession order made, unless slhe can pay the
arrears immediately or within a reasonable time. 38 The fact that the tenant \\lthheld rent
because of the landlord's failure to repair should, however, be taken into account when
considering whether it is reasonable to make an order. 39

Each of the other grounds for possession raises analogous points of law, but it is not
intended to consider them any further because most of the claims for possession are based
on rent arrears, as has already been pointed out.

3~
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The majority of actions for possession are undefend~ and tenants frequently do not
attend court on the day of the hearing (LCD, 1987: 29-30). However, if a defence is
entere<L or if the tenant is present at court on the hearing day and indicates a desire to
defend the proceedings, the court should consider adjourning the case and giving
directions about the further conduct of the case. If the tenant does not attend the hearing
nor file a defence, the plaintiff must nevertheless satisfy the court that the ground for
possession exists and that it is reasonable to make an order for possession.

It can be seen from the above that a claim for possession on the ground of rent arrears

may not be as simple a case as it might at first appear. There are a number of points which
should be considered before an order is made. The court should satisfy itself that a valid
NSP (one which conforms to the Regulations set out above) was served and is not out of
time, and that a ground for possession exists. One can see that many questions could be
asked to determine whether 'rent lawfully due from the tenant has not been paid'. The
rent account should at least be produced and scrutinised to ensure that the amount
claimed is only for rent and not for other items owing to the plaintiff. The factor which
gives the most scope for a possible defence, however, is the requirement that it be
reasonable for a possession order to be made. In order to decide whether it is reasonable
to make a possession order. the judge should take into account "'all the relevant
circumstances as they exist at the time of the hearing", per Lord Greene (above). It should
be emphasised that when the court fails to consider reasonableness, the order made is a
nullity.

At the hearing for possession the court may:

(a) adjourn the proceedings for such period or periods as it thinks fit.
(b) on the making of an order for possession of a dwelling house . or at any

time before the execution of the order', the court may:
(i) stay or suspend the execution of the order, or
(ii) postpone the date of possession.

for such period or periods as the court thinks fit
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On such an adjournment., stay., suspension or postponement the court.

( a) must impose conditions with respect to the pavment
bv the tenant of
~

arrears of rent (if any) unless it considers that to do so would cause
exceptional hardship to the tenant or would otherwise be unreasonable~ and
(b) may impose such other conditions as it thinks fit. 40

An order can be made in the defendant's absence, providing proof of service of the :\ SP

and the summons is satisfactory_There are three types of order which the court can make.

The first type is an immediate order, which is effective on the date the order is made. This
means that the order can be executed without any further delay, apart from the time that it
takes to obtain a warrant for possession and get the bailiffs to evict. The court will
generally only make such an order against trespassers (Arden and Hunter, 1992: 58).

The second type of order is an outright or absolute order. In making this kind of order in
cases brought on the discretionary grounds, the court has the power to postpone the date
of possession for such period or periods as it thinks fit. 41 In postponing the order, the
court must impose conditions with respect to the payment of the rent and arrears, unless
to do so would cause hardship to the tenant or would otherwise be unreasonable, and may
impose any other conditions as it sees fit.·e The tenancy comes to an end once the date for
delivery of possession has passed (Luba et aL 1997: 303).43

The third type of order is a suspended order. Execution of this type of order is suspended
on conditions set by the court.44 Provided the tenant complies with the conditions. this
type of order cannot be executed. An order for possession which is suspended does not
bring a secure tenancy to an end (Luba et aL 1997: 303), but a breach of the terms of
suspension results in the tennination of the tenancy
Housing Act 19&5.
Housing Act 1985.
4: Housing Act 1985.
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rent is made one day late, all the rights that go along with a tenancy (e.g .. rights of
successio~ rights to buy, repairing obligations by the landlord) are lost. If the tenant is

relying on the Benefits Agency to make payments of arrears to the landlord. then s. he
cannot actually control when the payments are made, and is therefore \ ulnerable to
eviction.

It is common for local authorities to enter into agreements with their tenants for

repayment of the arrears even after obtaining a possession order, and to permit the tenants
to remain in occupation so long as the repayments are maintained In Burrows \' Brellt

LBCO the House of Lords held that after the date for possession of a given dwelling has
passed, but before a warrant for possession has been applied for, the occupier's status is
that of "tolerated trespasser"; if the former tenant successfully applies to the court for a
variation of the order, the old secure tenancy is revived retrospectively. together with its
covenants. Where a local authority permits the fonner tenant to remain in occupation on
condition that repayments of the arrears are made, then, depending on the nature of the
agreement, the parties in such instances may either have created a new tenancy or licence.
or they may have simply agreed to defer the execution of the order provided the
conditions for repayment are complied with. Lord Browne-Wilkinson in Burrows stated
that:

"Until the possession order is executed, the court can by variation of its
order change the date on which possession is to be given and thereby
revive a secure tenancy which has already been terminated. During the
period between the date specified by the order for the giving of possession
and the date on which the order is executed there is a period of limbo: the
old tenancy has gone but may yet be revived by a further order of the court
varying the date for possession." 47

If the tenant fails to give up possession as required by a court order, or if the tenant
breaches the conditions on which an order was suspended, the landlord must apply for a

--------------

------
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warrant of possession in order to evict the tenant. 48 With suspended orders, however. the
original order will sometimes state that no warrant is to be issued without the leave of the
court. Unless that stipulation was added to the order, a warrant will be issued without any
prior notice to the tenant and without a further hearing. The bailiffs will usuallv then \\TIte
to the tenant notifying herlhim of the date of eviction. At that point, an application can be
made for the possession order to be set aside or varied. 49 A possession order can be set
aside even if the application is not made until after the eviction has taken place.)(1 Simply
applying to set aside or stay the warrant for possession will not be effective. once the date
for possession has passed; the tenancy will have been tenninated, and the correct
application should be to set aside the original possession order. 51 It should be noted.
however, that applications to set aside judgments may be considered within the rather
strict guidelines set down by the Court of Appeal in Shocked

l'

Goldschmidt. ~~ the net

effect of which is to ensure that applications to set aside cannot be made as a matter of
routine.

4.

Critique of the law and procedure

The law relating to security of tenure ostensibly achieves three of the objectives listed by
Partington (1980: 27): it prescribes procedures which must be followed prior to and
during a hearing; it creates rights for landlords to reclaim their properties and for tenants
not to be evicted without just cause; and it defines the modes for enforcing a possession
order once it is obtained. The weight of case law described above should provide a tenant
with substantial grounds for defending an application for possession in many cases. Yd
research into possession proceedings has shown that the 'gap' noted by Partington (1980:
7) between the objectives of the law and its achievements exists in a real sense in relation
to a tenant's security of tenure.

This gap has been documented by vanous observers of possession cases A report
produced for SHAC in 1977 (Leevers et al. 1977) commented on a small number of
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possession hearings (11) heard in two inner London county COtins. The study was carried
out prior to security of tenure being given to secure tenants, so that the possibility of
defending a possession application would have been limited. ~or does the report make
clear how many of the 140 cases observed in these 11 hearings related to tenancies of
local authorities. Despite the limitations of this report, it is worth noting part of its
conclusions (p. 52), as they were borne out by later and more detailed research:

"The results of the study indicate that the majority of defendants in
possession hearings often did not realise the need to defend their cases. and
rarely knew how to. Where the defendant did not appear the judge was not
presented with the two sides of the case and therefore had no real basis on
which to make a decision. Defendants who represented themselves found
the court procedure intimidating and confusing. Their defence was often
inadequate because of unfamiliarity with the procedures. The court form.
designed to provide a basis for defence, bewildered rather than helped
defendants. Most of these defendants had to contend with plaintiffs having
expert legal representation, and, in such circumstances their defences were
understandably inadequate. Only in those few cases where the litigants
were equally represented was it possible for the judge to arbitrate between
two equal adversaries. Defendants could not understand the complex
legislation or the machinery which enforces it. They felt that justice had not
been done. On occasions this was seen to be so."

Jennifer Watts presented a PhD thesis in 1987 relating to local authority posseSSIon
proceedings brought under the Housing Act 1980. Her research questions (p 389) were
as follows: "what was actually happening in county court hearings of possession actions
taken out against secure tenants. under the Housing Act 1980, by their local authority
landlords"~

and '''whether the 'rights' of secure tenants under the Housing Act 1980 were.

in such cases. effective in practice in court" \\'atts concluded in her research findings (p
39~

if) that the security of tenure afforded to tenants in the legislation was being

undennined in practice in the courts. Some judges were lax in their requirements for the
plaintiff to prove the case against the defendant She reported the following questionable

practices: in some cases the NSP was not examined; no written evidence of arrears was
required; no information was sought as to the behaviour of the landlord prior to the issue
of proceedings; limited information about the tenants' circumstances was given. the
judges sometimes lacked knowledge of the benefit regulations or the acknowledged
causes of rent arrears, and so could not take them into account in reaching a decision
Indeed, some judges made overt remarks that could imply a bias in favour of the landlord·
statements that their behaviour was 'reasonable' or that their application was in the
'public interest'. The fact that cases were dealt with rapidly would preclude any in-depth
consideration of whether the ground was proven or of the factors which should be taken
into account when determining reasonableness.

The Lay Advocacy Service provided direct practical help to tenants who were involved in
county court possession hearings from 1983 to 1986, with funding provided by the
Rowntree Foundation. Les Burrows in his report for the Lay Advocacy Service (1986:
40) stated that:

"procedurally, the county court mechanism is unwieldy, inaccessible to
tenants and has a tendency to rubber-stamp the requests of public sector
landlords. We believe that this unsatisfactory state of affairs, coupled with
the high proportion of claims dealt with in the absence of tenants, requires
major changes. Without such reform it cannot be said that justice is being
done in our county courts."

From the research findings set out above, it is clear that there is a gap between the
objectives of security of tenure and achievement of those objectives. Although secure
tenants were given security of tenure under the 1980 Act, it would appear that in the
cases examined by Watts the law was not being properly interpreted sometimes nor was it
being used as intended in many cases. Do Partington' s suggested explanations help in
evaluating the reasons for the gap?
It is obvious that there is an imbalance in political strength between a local authori~·
housing department and an indi\ idual tenant Organisations to represent tenants' intereSb
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have been set up in some authorities, but whether they are or would be effective in taking
up an individual's case where eviction is sought has not been documented. The weight of
public opinion might be a determining factor in fighting a decision to e\ict in some cases.
but they would appear to be rare.

Lack of legal and other advisory services was a concern in both the SHAC and the \\' atts
research. Most defendants were not represented, and when they were, the representation
was sometimes inadequate, Forms of defence and information given to the court by or on
behalf of the defendants were often of poor quality and did not offer information which
would have been crucial to the presentation of a defence. Whether the lack of
representation and advice is the result of a lack of qualified advisers is debatable. But even
if one accepted that there was sufficient support available, it clearly was not being used
From the interviews with tenants which were conducted, it appeared that defendants had
little information about the kind of help available or about the possibility of obtaining legal
aid in such cases. Some were put off by their perceptions of the kind of service they
would receive if they consulted a private solicitor or by past experiences with solicitors.

The complexity of the law and legal procedures can be seen by the description in section 3
above. Watts noted that the defendants who attended court were unfamiliar with the
procedures used, in contrast to the plaintiffs' representatives. The SHAC report stated
that defendants who represented themselves found the court procedure confusing and
intimidating. Given that most plaintiffs were represented and few defendants were, there
would obviously have been an imbalance in power between the two parties. How did the
judge respond in such cases? Watts reported that unrepresented defendants were usually
allowed to take part, but in a few cases they were not allowed or were only asked to say
whether they confirmed they agreed with the decision. This raises the question of what
infonnation was sought from the defendants, and whether they were able to put their
cases adequately.
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5.

The Civil Justice Review

The problems associated with housing cases was one of the issues examined in the
government's investigations into the workings of the civil justice system. The Ci\il Justice
Review was set up in 1985 by Lord Hailsharn, who was then Lord ChanceUor, v,ith the
following terms of reference (Lord High Chancellor, 1988: 1):

" ... to improve the machinery of civil justice in England and Wales by means
of reforms in jurisdictio~ procedure and court administration and in
particular to reduce delay, cost and complexity.'"'

The purpose of the Review was to examine each of the main classes of ci\il business
(personal injuries, small claims, debt, housing and commercial cases, but excluding family
cases). It went on to address more general matters, including the structure of the courts
and the distribution of business between the County Courts and the High Court~ the
adequacy of the procedural rules and practices for the conduct of proceedings~ and the
question of whether the court should involve itself more actively in the conduct of cases in
order to speed up progress.

In January 1987 the Lord ChanceUor's Department published its consultation paper on

housing cases, the fifth consultation undertaken as a result of its review of aspects of civil
justice in England and Wales (LCD, 1987).

Chapter 1 of the paper described the types of cases in the housing field and the
procedures for handling them in the County Courts and Rent Assessment Committees.
and also lists the criticisms of the system that was current then. Housing cases are detined
in the papers as those '"matters affecting tenns of ownership, the protection and extension
of rights, remedies for the infringement of those rights and disputes involving valuation"
(LCD. 1987: I). Examples given included disputes about rent, applications for possession
of property. breaches of repairing obligations, the right to buy, tenns of tenanc\"
agreements and homelessness (LCD. 1987. 1).
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The consultation paper listed the following criticisms of the system (LCD, 1987: 5-7):

(i)

The complexity of housing law,53 procedure and the fact that cases might be heard

in a number of different courts or tribunals led to proposals from those active in this field
to create a separate housing court, or a housing tribunal, or to reform existing judicial
bodies. It was as a result of this pressure that the government agreed to consider the issue
in the Civil Justice Review.

(ii)

Landlords complained that cases in the county courts take too long. In particular.

they complained about the length of time before their cases come to hearing and about the
slowness of the enforcement procedures.

(iii)

At the hearing cases are dealt with superficially, frequently at the rate of 40-50 in a

mornmg.

(iv)

Decisions are inconsistent because of lack of information and the defendant's non-

participation in the proceedings. The court frequently is ignorant of the family or
economic situation of the tenant or of other circumstances relating to the premises, the
letting or the parties.

(v)

Courts are too fonnal, with the result that landlords and tenants alike find the

court proceedings forbidding. The fonnal language used in court and on court forms is
seen as inhibiting to those least able to put their own case or pay for representation. The
net result is to deter those with a valid defence from attending to put their case This leads
to complaints that the attendance or non-attendance of a defendant might alter the final
judgment or order made.

(vi)

Court cases cost too much: the potentiall!' high cost of taking or defending legal

action is also said to act as a major deterrent. There are complaints that legal aid is not

\l

A list of soIUe" different Acts which are relC\-ant to houslIlg disputes was gh·en. The number \\ou1d
be eyen greater today_ and the Itst did not mention all of the Statutory Instruments whIch an: also
relevant.
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widely available for cases brought before the courts and not available at all for cases
brought before tribunals.

The consultation paper stated (LCD, 1987: 7) that the primary purpose of the re\;ew was
to investigate the extent to which these complaints were substantiated and to contribute to
the discussion of the case for a housing court.

6. Factual Study carried out by SAUS

The LCD commissioned the School of Advanced Urban Studies to carry out a detailed
study about the progress of possession cases and rent assessment cases (SAUS. 1986).
SAUS was also requested to obtain information from a number of individuals who might
have had grounds for taking court action under existing housing legislation but who had
decided not to do so, with a view to finding out what, if anything, had deterred them from
litigating. The study was carried out between May and August 1986. The summary of
findings below is a selection of information which is considered to be most relevant to the
study of possession actions taken by local authorities, and was contained in chapters 3. 5
and 6 of the report.

SAUS obtained factual data on the progress of cases from court and tribunal records.
Information about 300 possession cases was extracted from court records. The sample
was designed to include those cases that were listed but which did not proceed to hearing
because of adjournment, withdrawal or settlement, as well as those which had gone
through the whole process as far as eviction. Interviews were conducted with plaintiffs
and defendants in possession cases and landlords and tenants in tribunal cases to obtain
information about the status of parties, current practices and the parties' perception of the
way the proceedings were handled. Interviews were also conducted v,;th Circuit Judges
and Registrars [now District Judges] and Presidents and Vice-Presidents of Rent
Assessment Panels to obtain their qualitative views on the respective procedures \lost of
the actions for possession of rented properties are taken by local authorities. but the
sample was designed to give them less prominence than occurs in reality
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A total of 110 defendants were interviewed, of whom 58 were male and 52 female. Of the
male defendants, 28% were unemployed. Of those interviewed, 21 % said they were in
receipt of Supplementary Benefit or Family Income Supplement, 25% received Housing
Benefit, and 66% had dependant children. (These figures do not distinguish between rent
arrears and mortgage arrears cases, but 59 of the defendants (53% of the sample) were
renting properties.) Of the tenants interviewed, 27% had been renting their homes for 10
years or more, and a further 42% between 5 and 9 years. Most of the defendants gave no
specific reason for their rent or mortgage arrears, apart from shortage of money. Others
referred to unemployment, redundancy or illness, and 3golo of the defendants said that
they had other debt problems.

Most of the suspended orders and some of the outright possession orders included orders
for payment of arrears. Of the 92 orders made, 26 were for between £5 and £10 per
week, and a further 37 were for £10 or more. A few of the orders were at the level of £2
per week (approximating the amount permitted by the Supplementary Benefit Regulations
at that time), but none was below. Given that the majority of defendants interviewed were
either unemployed or in receipt of Supplementary or Housing Benefit or Family Income
Support, it can be argued that the amounts ordered for payment of arrears do not
generally reflect a concern with the defendants' ability to pay. Nevertheless, in interview,
most judges and registrars said that they kept payments at a minimum when individuals
were receiving Supplementary Benefit. [No suggestion appears to have been made by the
interviewers or the judges about the reasonableness of ordering possession against
someone in receipt of Supplementary Benefit.] Otherwise. judges said that they were
dependant on the repayment terms negotiated between local authorities and tenants.
Outright possession orders were more likely to be granted in mortgage arrears cases,
where the court believed there was a danger that accumulated arrears and interest would
exceed the equity in the property.

The study found that suspended orders for possession did not lead to the issue of many
warrants of possession, and it was unusual for them to lead to actual execution. All of the
warrants executed by local authorities were against squatters. Roughly 10% of the
suspended orders (9 out of93) led to warrants being issued, but no executions.
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In those cases in which a bearing took place~ almost all of the 250 plaintiffs either
attended the hearing in person or were legally represented. On the other hand, in 117 out
of 204 cases (57010), the defendants were neither present nor legally represented. Only 17
defendants were legally represented in the sample, though court records sometimes did
not give a clear indication as to whether or not the defendant attended. In 75% of the
cases taken by local authorities, the defendant did not attend court. In 22% of the ~
the defendant attended the hearing, and 3% of defendants were legally represented. The
reasons given for non-attendance were varied, but a significant number of defendants
stated that they had been told that it was not necessary to attend by their housing officer.

In contrast, local authorities were always represented by legally qualified staff (either
barristers, solicitors or legal executives). The study concluded that there was some, but
only a little, evidence that legal representation and, to a lesser degree, attendance at court
by the defendant were associated with more favourable outcomes. Where the defendant
was represented, an adjournment was the most likely outcome, and when the defendant
was absent, a possession order was the most likely outcome. There are dangers, however,

in drawing conclusions about the effect of representation on the outcome of a hearing,
which will be discussed in the section following.

The optruons of judges and registrars varied on the importance of a defendant's
attendance. Some took the view that there was little point in their being present "when
they had no defence to offer", while others expressed a concern that the court might not
hear all it should about mitigating factors and capacity to payoff arrears. Most of the
judges felt that local authorities made satisfactory efforts to secure infonnation about the
personal circumstances of their tenants. The study was, however, unable to test this
assumption due to pressure of time. Judges also commented that local authorities often
discouraged attendance at court; they told their tenants that once an agreement was
reached for the repayment of the arrears, it was merely a matter of getting the judge to
make a suspended order with a weekly money payment for the agreed amount. There was
evidence that the judiciary tend to treat local authority possession actions differently to
other types of possession actions. One judge spoke of the "ocal authority chore,involving little legal work but much "welfare" work. Several registrars suggested that it
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was invidious that local authority possessIon cases were held m open court~ while
mortgage possession cases took place in chambers.

Most defendants (76%) had filled in the form for the Reply and Defence which was sent
out with the summons, but judges and registrars found written e\;dence from the
defendant to be of little use. The researchers asked them whether the Reply form should
be re-designed to encourage defendants to make a statement about their means and
capacity to clear the arrears, even if they were not disputing any other part of the
plaintiff's case. Several judges felt that it would be a good idea, but some felt that it was
infonnation which plaintiffs normally presented quite satisfactorily. Later research
conducted by Nixon et al. (1996: 48) found that only 9'>10 of the defendants had returned

the Reply form, a point which will be considered in more detail in chapter 6 below,

The study was unable to draw any clear conclusions about the conduct of hearings v.'hen
defendants did attend. Six of the forty-one defendants who attended court said that they
felt that they had not had a 'fair hearing', 15% of the sample, They complained of a lack
of opportunity to speak, the hearing being rushed, or of being interrupted, In contrast.
only two of the 75 plaintiffs who attended hearings were not 'satisfied' with the outcome
of the hearing, and three (4%) considered the way the court had handled the case to be
unsatisfactory. Their criticisms varied: "the judge accepted everything that I said and did
not make enough enquiries"; "the judge didn't seem sure about what he was

doing"~

and

"the hearing lasted too longn. Six plaintiffs (80/0) thought that judges and registrars did
not understand issues such as the law relating to homelessness, housing benefit rules and
'tenant problems'. A much larger number (27%) felt that county court proceedings are
not "sufficiently clear in their proceedings to all parties concerned". listing reasons such as
the court atmosphere being daunting, technical language used which tenants cannot
understand, the complexity of the process and not enough information being gi\'en to the
tenant at the time, lay people not being able to understand the documents involved It
could be argued that one reason for the relatively low level of dissatisfaction of
defendants with the way their hearings were conducted might be their correspondingh
low levels of expectation about how the hearing should be conducted Again. this point
~;ll

be considered more fully in chapter 6,
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SAUS also carried out an investigation into potential litigants, people who might have

taken legal action for cases such as landlords' failure to repair. to try to ascertain why so
few such cases were initiated. They were unhappy with the sample they achieved because
they had no control over it, due to the fact that the CABx and other advice agencies
maintained a relationship of client/adviser privilege and so would not release details of
their clients without permission. Nevertheless, they were able to draw some conclusions
about those people they interviewed. Notably, the group of respondents were relatively
deprived economically and relatively unqualified and poorly educated. Despite their low
economic status, 78% had not applied for legal aid and 43% said that they did not know
about it. Roughly half of the sample had been advised to take court proceedings, and half
had not. The interviewers discovered that CAB staff are unlikely to recommend court
action, and 78% of the sample had attended the CAB for advice. Many people in the
sample seem to have got advice from more than one agency, however. Only 18%
contacted a lawyer for advice. Of those who were advised to take court proceedings and
did not do so, a substantial number were deterred either by the expected cost or the actual
or presumed unavailability of legal aid. Of this latter group, the interviewers determined
that most would in fact have qualified for legal aid.

The writers of the SAUS report did not feel able to deal with all of the issues raised by the
proposal for a separate housing court to be created. It instead suggested two alternatives
for dealing with possession actions, given the low participation by defendants in the
proceedings and the low number of warrants that are actually executed. The first
suggestion was that local authority landlords, especially, could be expected not to apply
for a possession order until they had certified that they had followed an administrative
procedure designed to ensure that they try to reach an agreement for repayment of arrears
first. With such a set of procedural safeguards built ill it was argue<l the courts would
come into the procedure at a later stage, and a possession order would then mean what it
said. This suggestion is similar to that proposed by Lord Woolf ( 19%) in his report to the
Lord Chancellor on the civil justice system in England and \\'aJes
the context of the research findings set out in chapter 6 below.
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It will be evaluated in

The alternative suggestion in the SADS report was for the establishment of a lesser
'tribunal', independent of the plaintif( staffed by individuals who were able to assess the
defendant's ability to pay. Plaintiffs could choose between this body and the ~
depending on whether their objective was to get the defendant to pay the arrears or to

evict the defendant. Defendants would have the right to request a hearing in the

county

court, if they felt that they had a "fonnal defence". Failure to comply with an order from
the tribunal would lead to enforcement action through the court.

7.

Evaluation orthe SAUS report

Looking at the findings of the SADS study in relation to the criticisms of the system listed
in the consultation paper on housing cases (see section 5 above), the following

conclusions can be drawn:

• the complaints by landlords that cases in the county courts take too long was
not justified;
• the fact that cases were dealt with superficially, at the rate of 40-50 per hour,
was verified;
• decisions are likely to be inconsistent because of lack of infonnation about the
defendant's personal circumstances and/or non-participation of the defendant in
the proceedings;
• housing legislation is too complex.

The argument that the courts are too formal and the language exclusionary were not
reasons given by most defendants for not attending, nor were they factors complained of
by most of those who did attend. The main reason given by local authority tenants for not
attending was that they had been advised not to do so by their housing officer. Since most
local authority tenants did not attend the possession hearing, they had few costs arising
from the proceedings, apart from orders for costs made by the courts. Cost and/or
ignorance of or the lack of availability of legal aid were significant factors in the decisions
of potential litigants in housing cases not relating to possession not to pursue their cases
through the courts.
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There were two major weaknesses in the research carried out for the repon _ however It
is noted that the writers and interviewers (and apparently the judges and registrars) did
not fully appreciate the importance of the court having to consider whether it would be
reasonable for the court to make an order for possession. As explained in section 3 above.
most defendants will always be able to put forward some argument on reasonableness
when defending a possession application_ Yet references were made in the report to
defendants not having a 'formal defence'. The use of the word 'fonnal' suggests that
consideration was only being given as to whether the arrears existed, rather than whether
there might be any other grounds on which to argue that it would not be reasonable to
make an order. The court should first consider whether it is reasonable to make a
possession order before it makes an order which is suspended. Given that most of the
defendants did not attend and that the information they gave on their reply forms was
inadequate, it is likely that a substantial number of those suspended orders would have
been a nullity _Yet that point was not taken at all by those writing the report.

The second weakness is the apparent failure of the interviewers and writers to appreciate
the possibility of claiming compensation for a landlord's failure to repair, and the
importance of such claims in defending possession actions. The point is made in the Civil
Justice Review consultation paper that, because so much of the housing stock is in poor
repair, there are potentially a large number of claims for landlords' failure to repair
Tenants are often ignorant of their legal rights to compensation for disrepair, even if they
know that it is their landlord's responsibility to maintain the property. None of the cases
investigated contained counterclaims for disrepair, but it is likely that some would have
existed. Where such compensation is owed to the tenant, it can be used as a set-off
against rent arrears, as explained in section 3 above, and will often defeat a claim for
possession. It is an issue that was completely overlooked by the study

The information gi\'en in paragraphs -' 24 and -' 31 of the SAl-S report relating to the
amount of notice giyen prior to the issue of the summons for possession is unclear The
report gives facts about the number of weeks elapsing between issue of the notice and
issue of the summons without appreciating the fact that '\SPs issued under the Housing
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Act 1985 must give at least four weeks' notice and are only valid for a year The facts
reported do not draw attention to this statutory requirement, and instead comment on the
fact that some summonses were issued within four weeks of the . notice seeking
possession' and some more than a year later. The writers do not appear to be able to
distinguish between the types of formal notice required by different tenures.

The final point to be made relates to the focus of the research, which appears to be
centred on what Layder (1993: 71-106) terms 'situated activity' (in this case, possession
proceedings) without much consideration of where they fit into and are influenced by the
wider social and macro contexts, or how the individual's social experience affects her:his
participation in and view of the situated activity, or of the historical dimension of the
phenomena being analysed in the report. This is not meant to be a criticism of the
researchers or their findings. They were given a very specific brief by the LCD and had a
very short time in which to conduct the research. But it raises questions about the value of
drawing conclusions about why, for example, so few people take court proceedings for
disrepair, or why they failed to attend court, or their views about the fairness of hearings
when they did attend court, when little attempt was made to look at the person's
individual social experience nor to place the research in the context of macro social
organisation which would involve an analysis of the values, traditions, forms of social and
economic organisation and power relations.

To really understand what was taking place in the posseSSIon cases which were
investigated, it is suggested that it would have been more useful to adopt the approach
suggested by Giddens and recommended by Layder (1993: 200-201)

one should

"attempt to combine the analysis of social activity \\lith the institutional forms that provide
their backdrop. .,. [I]n principle all social research should be rounded out with a
concentration on both elements since they are equally important in the constitution of
social life. These strategies attempt to address the interweaving of activity and institutions
by stressing the importance of power, history and the layered nature of social life in the
formulation of research strategy and the methods used to collect and classify data ,-
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8.

The consultation on housing cases

Following receipt of the SAUS report, the LCD issued its consultation paper number 5 on
housing cases (LCD, 1987). The summary is not accurate in some regards, and it draws
conclusions in some cases which are either unsafe or unsupported by the research. The

summary of the SAUS research that is given in the consultation paper (pp. 28-32) is
paraphrased and shown in italics below, followed by an evaluation after each point.

Delay

The study found that delay in obtaining a hearing date was not a problem
in either possession or rent assessment cases, despite earlier critiCisms.
However, some of the plaintiffs and defendants who were inten'iewed
about possession cases expressed concern at the small amount of time
given to their cases at the hearing because so many cases were processed
by the court at anyone time (between 40 and 50 cases in one morning).

The original complaint which the LCD asked SAUS to investigate was that of landlords
that there was a delay before the hearing and also that the enforcement procedures were
slow. All that the SAUS report did was to conclude that the time

take~

a mean of 7.2

weeks, was not a serious problem. Landlords might take a different view of how serious
the delay is. Little information was given about the slowness or otherwise of enforcement
procedures, except to point out that relatively few warrants are executed.

Cost was found not to be a major problem for either plaintiffs or
defendants in possession cases.

MCUl)'

defendants did not attend or were

110t represented. and so did not incur allY legal costs of their awn.

If tht!

defendants attended, there was the possibility that they lost w'ages and
travel costs a\' a result. Amongst those defendants who did not attend cost
was not cited as a major rt!ason for n01l-atlenda1lct'.
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It is not safe to conclude that 'cost was found not to be a major problem for .. defendants
in possession cases'. Nor does the SAUS research support such a conclusion. Of the local
authority tenants who did not attend, most said that they were told that they need not
attend by their housing officer. That begs the question of whether cost would have been a
problem for them had they considered it important to attend. Given the low economic
status of most of the local authority tenants interviewed, cost would surely have been an
important consideration for them.

Although most defendants did not incur legal fees, costs were invariab~l'
awarded against defendants who had possession orders made against
them. There were five instances where the only order made was for costs
because the debt had been cleared prior to the hearing. The majority of
costs awarded in rent arrears possession cases were less than £100, but in
35% of the cases orders for costs were fixed at between £91 and £100.

Although defendants did not have much to say about the imposition of court costs on
the~

it is submitted that not many would have taken note of the fact that they were

expected to pay the costs. Court costs are usually simply added to the rent account and
show up as arrears. If they were aware, perhaps they did not feel they were in a position
to argue about the imposition of costs, given their relative powerlessness in the process.

With potential litigants, however, the study showed that the fear of cost
and ignorance of legal aid were major factors in the decision not to
pursue cases.

Formality in COlirt cases

Afrequel1t criticism of the system for possession cases is that the formalr(r
of
. the lOllnn'
. Courts intimidates both plaintiffs and defendants alike alld
discourages them from attending. It ha.\ beell alleged that the failure (?f
the J{jendal1ts ill pcuticular to 11l1end cOllld lead to
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mC()I1SISil'!h·Y

m tht'

orders made. Nearly all the plaintiffs were represented Those that were
not, attended in person. II was noted, hawever that this was to be erpected.
because failure by the plaintiff to attend could lead to the application
being struck out.

ref

the procedure in mongage possession cases, which

take place in chambers. There, the plaintiff normally submits evidence by
affidavit and does not attend the hearing. J On the other hand, defendants
rarely were represented, and a large proportion did not attend the
hearing. Of the 204 cases where the presence or absence of the defendant
was recorded, 58% of the defendants failed to attend or to be represented

Very few of the parties interviewed indicated that the.v were deterred from
attending court by the alleged formality of the proceedings. SA US came to
the conclusion that the defendants perceived the coun 's role ill the
procedure as purely formal. Once arrangements for repayment had been
agreed with the plaintiff, the defendant ceased to be interested in the
proceedings. Only one defendant who could Jun'e attended court, but did
not, said that he had felt intimidated b.v the whole procedure. The reason
for non-attendance given most often was that they had been told by the
plaintiffs that there was no needfor them to attend

It is not safe to conclude that the formality of court proceedings was not a deterrent to
attendance by the defendant. Most of the local authority tenants were advised not to
attend, but that does not mean to say that the formality of court proceedings would not
have been a deterrent had they not been so advised. Even if it was not a deterrent to
attendance, it would surely have had an effect on those attending who were unfamiliar
with the procedures involved and not used to operating in that environment.

Attendance at court did 110t seem to make a dramatic

d~(rerellCe

to the

outcome of the application. but where defendants did attend, a sli?htfy
lower proportion of outright ordersfor possession was made.
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Agai~ it is submitted that such a generalisation is unsafe to make, at least in local
authority possession cases. The only outright orders made in favour of local authorities
were against squatters. There are very limited grounds for defending summary possession
proceedings, so the defendants' attendance would have made little difference. ~or does
such a statement take into account the adequacy of the representation when a defendant
was legally represented, or the knowledge or ability of the defendant in person to present
a legal argument on herlhis own behalf: or the merits of each case. S.:

The then procedure in possession cases

The study shows that there was a low level of dissatisfaction with
possession procedures. Hawever, the study failed to explain whether the
lack of objection to the system was due to Jow expectations on the part of
defendants or acceptance of what is seen as inevitable. /t was noted that a
number of the plaintiffs' representatives expressed COllcenl about the
extent to which defendants were likely to be able to understand the
proceedings.

This conclusion at least acknowledges that the low level of dissatisfaction might be related
somehow to the defendants' social experience and lack of knowledge about what could
and should be expected from the legal system. It might also have been coloured by the
expectations of the LCD that some changes to the procedures would inevitably be made.

The LCD nevertheless accepted that court hearings were not performlllg
the role which Parliament intended for them (LCD, 19f1-: 30). The
Housing Act 1985 requires the court not to make an order for possession
on certain grounds, including rent arrears, unless it considers it
reasonable to do so. The Act also cOllfers on the court a discretIOn to
suspend executioll of a possession order for a secure tenilllcy: when doing

q

This is in marked contrast to the effect of attendance and/or representation on the outcomes of SocuJ
Security Appeal Tribunal hearings. Genn and Genn (1989 68) found that in cases \\here the appellant
was n~t prescnl only 12 0 0 of the appeals were allowed the success rate rose to 4~ll" \\ here the
appellant attended in person. Where appellants were represented by a legal ad\lscr (\\ hlCh o~
occurred in 11 0 0 of the cases l. the success rate was 5 '%.
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so, the court must impose conditions with respect to repayment of the

arrears unless it considers that to do so would cause exceptional hardship
or would otherwise be unreasonable.

The SA US study showed that decisions whether or not to grant possessioll
were being made in the absence of any detailed information about Ihe
defendant's capacity to pay the debt awed The courts frequen/~l' granted
possession or imposed conditions on suspended orders without having
evidence of matters that,

if disclosed, might have led the coun 10 consider

that the making of an order was not reasonable or that the imposition of
conditions on a suspended order would cause exceptional hardship. The
form of reply in use at the time did not require the defendant to give
details of herlhis personal circumstances or any mitigating factors. It
simply required heT/him to state whether or not the application was
contested

The above situation was not rectified at the hearing because so few
defendants attended or were represented, and plaintiffs were not required
to produce to the court any knowledge that they might have had of the
defendant's circumstances. The SAUS study also showed that the DHSS
guidelines on repayment orders for those on Supplementary Benefit [now
Income Support} were not being applied by the courts, even though both
Judges and Registrars acknowledged in interviews that they were aware of
such guidelines. These guidelines state the maximum amount which the
DHSS is prepared to deduct from the defendant '5 benefit payments and

pay direct to the plaintiff.
It is reassuring to note that the LCD drew conclusions from the SALS research that the

decisions being reached in possession cases were unsafe from a legal point of vlew.
despite the fact that the SAUS report failed to make that specific point Had it not done
so. however. that fact would no doubt have been seized upon by lawyers who regularly
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represent tenants. Indeed, the point had already been made with some force by \\'atts in
her doctoral research.

Conclusions o/the study on possession cases

(i)

Many landlords, and in particular public sector landlords,

appeared to use the possession procedure as a means of recovering rellt
arrears, rather than as a means of regaining actual possession of their
premises. Nevertheless, there had to be a hearing, because there was all
application for possession.

(ii)

The use of suspended possession orders which did not lead to

eviction suggested that possession orders were being used where all
ordinary default summons for non-payment of debt could suffice to ensure
recovery of arrears.

(iii)

The use of possession proceedings involved the expenditure of time

and money for the parties and the court. In addition, the pressure of
business made it difficult for the court to consider whether the statutory
criteria for possession apply, even when actual possesslOll was in issue.

These conclusions are correctly drawn from the infonnation given in the SAUS report. It
is submitted, however, that the LCD would have been looking at the facts with a vie~ as
to how costs could be saved as much as to whether the process was fair to the defendant.

Conc/usions from the study of potential litigants
Gil'ell the facts about the condition of residential properties rt!vea/ed

III

the f)lglish House Condition Survey 1981, the LCD cOllcluded tJwl there
was a much higher number of potential court cases in the categone' other
than posseSSIOn and rent assessment ca\\t!s tJURI the avt'raxt' of 1500 cases
thaI were taken an11uanr. In particular there would appear to he a huge

number of potential cases that could be brought on the ground of breach
of repairing covenants, given the poor condition of the housing stock.

The SA US study found that neither lack of available advice in this area of
the law, nor the formality of the courts, were inhibiting people from
bringing housing cases to the courts. The major deterrents to court
proceedings were found to be fear of the cost of a court action aJld
ignorance of the availability of legal aid

The SAUS study did not take into account the fact that compensation can be awarded to
tenants for disrepair, and few tenants are aware that they might be entitled to money from
their landlord in such cases. This factor might well have a stronger influence on a tenant's
decision whether or not to take court proceedings than fear of cost would have. In other
words, if tenants knew that they could get some money out of their landlord at the end of
the proceedings, they might be more inclined to sue them.

9. General recommendations of the Civil Justice Review

The Report of the Review Body on Civil Justice (Lord High Chancellor, 1988) made
numerous recommendations. Many of these related to the structure and the work of the
civil courts and were made with a view to reducing delay and cost, simplifying
procedures, and improving judicial training. It was suggested that the jurisdiction of the
county courts be greatly expanded in order to take pressure off the High Court. The most
relevant recommendations with regard to this study, however, were those relating to
access to justice.

The report noted that "ease of access for the public is an important test of the
effectiveness of the civil justice system". It stated that tangible improvements could be
made in overcoming the following problems

(a)

the imbalance between represented and unrepresented parties.

(b)

difficulties \\ith

fOnTIS

and booklets.
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( c)

fear of cost; and

(d)

failure by defendants to take part in proceedings.

The report proposed the following strategy for dealing with these problems:

(i)

the judiciary should take a more interventionist approach in cases where either or

both parties are not represented;
(ii)

litigants in small claims, debt and housing cases in the county court should have a

statutory right to be assisted or represented by a lay representative of their choice. subject
to the discretion of the court;
(iii)

all fonns should be produced centrally and standardised to avoid local variation:

they should be printed in plain English and avoid technical legal tenninology:
(iv)

extended arrangements for no-cost arbitration should be made:

(v)

the court staff should take an increased role in assisting litigants and training

should be given accordingly; and
(vi)

closer links between courts and advice agencies should be fostered. including

sending out lists of local advice agencies with each summons; advice on procedure being
given to advice agencies; increased training of their staff by advice agencies:
encouragement of advice agencies to have duty representatives available at court and
accommodation provided for this purpose .

With regard to the cost of litigation, the report recommended that the Legal Aid Board
should take action as soon as possible to reduce the time taken to handle applications for
civil legal aid. Solicitors and barristers should provide better infonnation about their rates
of pay. and the prohibition on contingency fees and other fonns of incentive schemes
should be open to re-examination.

Points i. ii. iii. v and ~i are all sensible suggestions for helping to tackle the problems
identified earlier. However, the suggestion for eXtending arrangements for nO-C(lst
arbitration needs to be examined carefully Disrepair claims are expenske to litigate
because of the need for using expert e\idence It is also such a complex area of law that

8~

unrepresented parties are likely to be at a disadvantage. It was not suggested that
possession actions should be arbitrated.

10.

Recommendations of the Review Body relating to housing cases

The recommendations of the Review Body with regard to possession cases, in particular.
were as follows:

a.

There should be no separate housing co~ but the systematic handling of

housing cases should be actively encouraged. In particular, courts should maintain
distinctive lists for housing cases (R. 77).

b.

In housing possession actions there should be reforms in procedure and fonns to

provide the court with fuller evidence on the basis of the claim and the circumstances of
the defendant (R. 78).

c.

There should be a new form of rent action (R. 80).

d.

There should be a new form of housing action (R. 81).

e.

Judges and registrars should receive specific and systematic training in housing

work. Training should be organised by the Judicial Studies Board and should include
training in social security systems, local authority management practices, and the rele\"ant
legislation (R. 83).

11.

Implementation of the recommendations

The LCD carned out further consultation on the Review Body' s recommendations.
following which some of the recommendations were implemented Others were dropped

a

Despite continuing calls for a separate housing court. it was decided that such a

court would not be set up. Some courts do list all of the possession cases on the same

day, but this depends on the volume of that work. Smaller courts continue to have mixed
lists.

h.

The LCD made comprehensive changes to the fonns used in possession actions

and attempted where possible to use plain English rather than legal jargon.

c.

Rent actions were abolished and were not replaced by any other fonn of rent

action. It was considered that the normal procedure for collecting debts was sufficient for
the purposes of collecting rent.

d.

The idea of a housing actio~ which would have been similar to arbitration. was

dropped for the present because the complications of dealing with or pro,,;ding expert
evidence in repairs cases were too great.

e.

It is generally accepted that the judicial training for judges has improved.

12.

Conclusions

It can be seen from the above that all that came out of the Civil Justice Review in relation
to the complaints made about housing cases, even after such a long period of consultation
and debate, was a change in the fonns used and an improvement in the training of judges.
Further research is required to determine whether other items suggested in the strategy
outlined in section 10 above have been implemented. By comparing the SAUS research to
the summary of it given by the LCD. it can be seen that the recommendations which came
out of the

eJR were sometimes based on a flawed

interpretation of the research. Most of

the suggestions were sensible ones, but it is debatable whether they would address the
fundamental problems: the failure of the adversarial process to ensure that parties receive
equal representation and equal treatment before the law, and the failure of the district
judges to always use their discretion before making possession orders

To operate effectively within the legal system requires knowledge. skill and experience
about legal rules and procedures. or resources which allow one to have

S5
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someone else's knowledge, skill and experience. Some of the rules and procedures of the
legal system are written down. They consist of pieces of legislation and reported cases
and rules of procedure. They are available to be used by those with sufficient knOWledge.
skill and experience to understand them and present a case using them. Lack of ability to
use the rules and procedures of the legal system contributes to the •gap' between the
objectives of the law and its success in achieving those objectives. There is little point in
having a legal right, such as security of tenure, if one does not have access to the means
of enforcing that right. Whether parties have the requisite knowledge and skills to use the
legal system effectively, or have access to someone who does, has a direct bearing on
access to justice.

The question at the heart of this investigation into possession cases is whether the due
process of the law was or is being carried out. The LCD concluded that it was not being
carried out during the period covered by the Civil Justice Review because judges and
registrars were not giving consideration to whether it was reasonable to order possession.
The department attempted to deal with the problem by changing the particulars of claim
form to make plaintiffs include information about the defendants' personal circumstances
and to give fuller details of the rent account. The department also recognised that
changing the forms would not in itself improve the quality of the decisions being

reached~

what was required was that judges have a better knowledge of housing law and take a
more active role in ensuring that unrepresented defendants had the opportunity of
participating more fully in the proceedings.

What have been the effects of these changes? Have they achieved the objectives of the
Civil Justice Review? Will due process take place in possession proceedings following the
changes to procedure and training? Those questions will be the subject of the remainder
of this project. It will be interesting to judge whether simply tweaking procedure and
increasing training will have the effect of changing the whole of the structure which
surrounds and underpins and makes up the legal process to enable a fairer outcome to be
produced.
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There is another structure underlying the legal process, however. which is the unv.nnen
rules and procedures followed in court proceedings by those who are familiar \\ith the
process. Knowledge of this other, unwritten structure enables an agent to use the law to
herlhis advantage, and someone without access to that resource is definitel\" at a
disadvantage. Judicial attitudes and opinions form another part of this structure.
Knowledgeable agents will be more likely to be familiar with the approach which a given
judge is likely to adopt and to formulate an argument which takes into account the
perspective likely to be adopted by that judge.

In theory, there should be no disparity or conflict between the use of the fonnal written

laws and procedures and the unwritten rules and procedures which are used in practice.
The research findings of Watts and SHAC demonstrate that the written laws and
procedures are not reproduced as they were intended to be used. Consequently, it can be
argued that they are being changed at the point of reproduction in any given hearing.
Those responsible for this change are the knowledgeable agents who take part in the
hearing, which as has been shown, are usually only the judges and the plaintiffs'
representatives.
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CHAPTER FOUR

STRUCTURE, AGENCY ASD POWER

1.

Introduction

The subject of this thesis is the judicial process in local authority possession proceedings
In the last chapter the legislation and case law regarding local authority possession
proceedings were discussed. The process of governmental review of court procedure was
examined and evaluated. However, in order to evaluate judicial process. one must first
detennine and then analyse not only the formal rules and procedures. but also the
assumptions which underlie the judicial process. This chapter will offer a theoretical basis
for understanding some of the issues related to the conduct of legal proceedings. and local
authority possession proceedings in particular, and Giddens' theory of structuration and
its relevance will be explained.

Analysis of court proceedings leads one to ask a number of questions. What are the
written and unwritten rules or codes that are followed in court hearings. and how
accessible are they to the parties who take part in the proceedings? Are the rules.'codes
formulated in a way that reinforces unequal power relations? Are they more accessible to
some participants than to others? If the parties do not have equal access to this
knowledge about law and procedure, how does it affect the outcome of the proceedings')
Is the more powerful party able to take advantage of its position to achieve the desired
result? Is the imbalance of power recognised by the court. and if so. what is its response')
Does the court do anything to redress the balance and arrive at a fair result'} Do the
procedural rules make allowances for the possibility of a lack of balance between the
liti~ants?
....

The questions posed in the preceding paragraph \\;11 be addrerssed later in light of the
research conducted for this project Howe\·er. they lead one to consider even more
fundamental issues about (a) the nature of the legal system generally, (b) the power of
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individuals/institutions to use it to achieve their desired outcomes, (c) the relationshi p
between the parties involved in the legal process, and (d) the inter-relationship bern'een
(a), (b) and (c). These are very broad topics, however. and will only be considered \\ithin
the context of possession proceedings.

An analysis of judicial outcomes inevitably leads one into the realms of social theory, into
questions about the role of the individual in society and how society or society's
structures constrain and/or enable the individual or 'agent' to take action Questions of
constraint lead one on to consider the nature of power and its exercise.

2.

Structure versus agency in social theory

The issues outlined in the previous section are the sorts of questions which have been
considered by a wide variety of social theorists, including Durkheim, Parsons, Marx..
Weber and Schutz. The work of these theorists represent opposing schools of thought in
sociology regarding the relationship between society and the individual. They each offer a
different perspective about the extent to which individuals are capable of acting as
independent agents or are controlled or constrained by the rules adhered to by society as a
whole.

Emile Durkheim and his followers, who were known as 'functionalists', formulated a
social theory which took a macro approach to the analysis of human behaviour They
were concerned with the question of how society could continue as a whole and not
collapse into social conflict. They found their answer in the theory that the continuation of
society is reliant on the socialisation process, which teaches individuals to conform to a
consensus of norms and values. Society shapes individuals to fit into the existing state of
affairs (Bilton et al., 1981: 22). Consequently, society tends towards equilibrium In their
view, individuals must be subordinate to society and play their part in the fun(tioning of
the social organism. They must conform. or else they will become social de\;ants For the
functionalists, then. society is an organism which exists outside and above its individual
members. Socie~' constrains its members and shapes their indi\;dual lives and their
psychological responses (Bilton et al .. 1981. 702)
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The American sociologist, Talcott Parsons, drew heavily on functionalism in the
development of his own theories. Parsons was concerned with the construction (or
discovery) of universal laws which could be applied to all societies. He argued that any
group, whether it be a society or an institution or an informal group of people. operates
according to the same general rules, if it is to function successfullv. When discussin'! the

-

~

question of power in societies, Parsons never described it in terms of domination or
oppression. He saw power as a necessary resource which the members of society. agree to
'-

give to people or institutions in positions of authority. The recipient then uses the power
in a selfless way to satisfy the needs of society (Bilton et al.. 1981: 709-710).

A different approach to social analysis was taken by Karl M~ who developed his social
theory of 'historical materialism'. Marx saw the state and its structures and institutions as
the reflection of class relations. These social relations shape human nature. ~1arx thus
explained history in terms of individuals' practical actions within the constraints of social
structures. He viewed social stratification in terms of classes, which were real and
objective entities. Individuals of the same class all act and think in more or less the same
way (Saunders, 1990: 7-8). Marx took the view that there is no constant 'human nature'.
Instead, there is an ideal human condition which is never achieved until social conditions
are perfected. The achievement of such an ideal would take place through and result in
communism as an economic and social order. In all non-communist societies, class
relations produce an unequal structure of economic benefit and political and ideological
domination. Such societies have no common interest or consensus of its members and are
inherently unstable. The history of society is the history of class struggle. as he put it The
structural features of society create conditions which permit control being taken by those
who wish to transform society. Consequently there is a complex relation between human
action and the underlying social structures (Bilton et al .. 1981: 718-725)

Scholars such as Max Weber held starkly contrasting views of social organisation

For

Weber, society and social institutions were ultimately reducible to the actions of the
individual members, although the actions were shaped by the social context in which they
took place. His theory stresses the deliberate intentions and motives of indi\;dual actors
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He rejected any suggestion of universal laws which govern societies. In contrast to
Parsons, Weber considered power to be the ability to achieve one's desired goal even
against the resistance of others (Bihon et al., 1981: 731-732). He suggested that there
were three situations in which power might be exercised. Class power arises ". ·hen there is
unequal access to material resources. Social power is exercised by status groups in
society, as opposed to social classes. Political power exists where one group dominates
another through the agency of the state, either by controlling that group or by influencing
those who have control (Saunders, 1990: 20). Authority was described as a phenomenon
where subordinates accept the domination of another, whom they believe has the right to
control them (Bilton et al., 1981: 731-732).

Somewhat removed from Weber, but adopting a position related to his in the social theoT\·
debate, are a group of theorists typified by Alfred Schutz who claim that the social world
is produced and reproduced by the actions of individuals using their common sense.
Schutz argued that individuals do not constantly reflect on what action to take or
constantly clarifY their goals. Instead, a person simply engages in a constant flow of action
in accordance with his or her practical knowledge of how things are done (Bilton et al .

1981: 740).

The above theorists have each had considerable influence among social analysts at various
times since the 19th century. They each offer an interesting perspective into the balance
between social control and the individual's ability to act and think for him or herself. It
could be argued, however, that they all present a form of analysis which is rigid and \\ hich
does not sufficiently take into account the interaction which takes place between
individuals and social structures. They seem to formulate theories which are based on
either almost completely 'macro' (large-scale, institutional or collective) aspects of
society or on almost completely 'micro' views of society (small-scale, face-to-face
situations) and its indi\idual members (Layder. 1993 5). Functionalists and structuralists
such as Durkheim and Marx tended to see constraint entirely in objectl\ist temlS a~ an
"external limitation on freedom of action" (Layder. 1993 162) lndi\;dualists such as
Weber and Schutz emphasised the freedom of indi\iduals "creatively to construct their
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activities rather than [having to submit to] socially acceptable patterns of beha,,;our
'imposed' on them" (Layder, 1993: 163).

Anthony Giddens has attempted to resolve the debate between the functionalists and the
individualists with his theory of 'structuration', which is concerned with the relationship
between social institutions and human agency. Giddens explains that his theory of
structuration was formulated through its own 'internal critique', the critical evaluation of
a variety of currently competing schools of social thOUght such as those described above
(Giddens, 1984: xxxv). He summarises these theories and then puts forward arguments as
to why he considers them to be inadequate (Giddens, 1984: ~ 1-2~ see also The Giddens

Reader, edited by P. Cassell, 1993, for a general discussion of Giddens' work). He argues
that neither the human agent nor social institutions should be regarded as ha\ing primacy
"Each is constituted in and through recurrent practices. The notion of human 'action'
presupposes that of 'institution', and vice versa. Explication of this relation thus
comprises the core of an account of how it is that the structuration (production and
reproduction across time and space) of social practices takes place" (Giddens, 1982: 8)

When applied to the social institution of the English legal system., the theory of
structuration helps to explain the relationships between the parties in court proceedings..
and how their skilled use of legal frameworks -- or their lack of skill -- affects and
transforms the legal process in which they are engaged. When applied to these issues.
structuration theory provides a way of analysing the social dynamics that lie at the heart
of this project. It is for this reason that the theory of structuration was selected to form
the theoretical basis of this thesis. The remainder of this chapter will consider Giddens'
structuration theory and how it may be used to analyse the questions and issues set out
above.

3.

Tbe tbeory of structuratioD

Giddens draws on the traditions summarised above in the formulation of his structuration
theof\': He takes the \"iew that in order to enact a social practice. human agent-- must draw
on a set of rules. which can be seen to structure or give shape to the practices that they

help to organise. It does not follow, however, that action is dominated by rules or that
every situation is governed by a set of rules which agents are bound to follow. Instead.
actors must sometimes try various formulae to see if they fit a given situation. Engaging in
social practices requires the active involvement of skilled or knowledgeable actors, who
are in tum dependent on the structuring properties of 'rules' (Cassel~ 1993: 10-11).

For Giddens, the concept of action includes two components of human conduct, which he
calls 'capability' and 'knowledgeability'. He construes 'capability' as meaning that the
agent 'could have acted otherwise' in a given situation. This is not to be equated with an
agent's ability to make decisions. Rather~ capability is generally exercised as a routine.
tacit feature of everyday behaviour. By 'knowledgeability' Giddens means all of the things
that individuals know about their society and the conditions of their activity within
society. In the latter concept he includes all of the tacit modes of 'knowing how togo on'
in the contexts of social life (Giddens, 1982: 9).

Giddens' definition of 'structure' is distinct from that found in conventional usage in
social science, which tends to be more objectivist. 'Structure', when used by objectivists.
is depicted as having an existence which is external to the activities of knowledgeable
agents and is often described in architectural metaphors. It is seen as being outside the
control of agents (Cassell, 1993: 12). Giddens' concept of 'structure' is based on the
understanding that it is 'rules' and 'resources' which structure social practices. Structure
does not exist except in so far as it is 'internal' to agents in the form of memory traces
and the general body of knowledge. Agents bring 'structure' into being, while 'structure'
produces the possibility of agency (Cassell, 1993: 12). Giddens explains it thus (1982 910):

"'By institutions, I mean structured social practices that have a broad
spatial and temporal extension: that are structured in ... the longue

duree of time, and which are followed or acknowledged by the
majority of the members of a society In the theory of structuration.
'structure' refers to rules and resources instantiated in social systems.
but ha\;ng onlv a '\;rtual existence'. The structured properties of

9

~
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society, the study of which is basic to explaining the long-term
development of institutions, 'exist' only in their instantiation in the
structuration of social systems, and in the memory-traces (reinforced
or altered in the continuity of daily social life) that constitute the
knowledgeability of social actors. But institutionalised practices
'happen', and are 'made to happen' through the application of
resources in the continuity of daily life. Resources are structured
properties of social systems, but 'exist' only in the capability of actors,

in their capacity to 'act otherwise' .... [A]n essential element of the
theory of structuration [is] the thesis that the organisation of social
practices is fundamentally recursive. Structure is both the medium and
the outcome of the practices it recursively organises."

It is the 'rules' referred to above, together with resources, which combine to make
Giddens' definition of 'structure': "in structuration theory 'structure' is regarded as rules
and resources recursively implicated in social reproduction ... " (Giddens, 1984: xxxi).
'Resources' are what make the exercise of power possible. Giddens' explanation of the
enactment of a social practice, then, is based on the principle of a duality which
incorporates 'action' and 'structure'. Agents, those who are able to act and to bring about
change, must possess the appropriate resources in order to do so (Cassell, 1993 11).
Access to resources is thus fundamental to agents' ability to act and is directly related to
the exercise of power.

Language and its use illustrate the duality of agency and structure. Giddens relies heavily
on it to explain his theories~ and it is the subject matter of much of his v.Titing. Cassell

(1993: 13) has given a succinct account of how Giddens uses it to illustrate his theory:

"Spoken EnglislL for example, survives as a language only because
actors say things in English which are understood by their listeners
The actor draws on the rules that govern the speaking of English in
order to be understood. but the utterance has the unintended effect of
contributing to the perpetuation of the language. i.e to the vast
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network of rules that constitute English as a language. Because the
language is thereby reproduced others will be able to make themselves
similarly understood. The 'duality of structure' consists in structure's
two-sided existence -- as both the medium and unintended outcome of
social practices."

Rules may nevertheless be changed. In every action the agent has the capacity to modify
the rule which is being drawn on. "At each point of structural reproduction there is also
the potential for change" (Cassell, 1993: 13). This is self-evident when one considers how
social mores and nonns change over the years. For Giddens. thou~ knowledgeability
and capability are each implicated in the contirruity or change of social systems (Giddens.

1982: 15).

Institutions can also bring about change by usmg their knowledge of how society
operates, although the consequences of change may not always work out as planned
Governmental policy, for example, can either work to increase the government's
popularity or to unseat it at the next election (CasselL 1993: 16).

4.

Time-space distanciation and resources

The notions of 'time' and 'space' are central to Giddens' structuration theory Implicit in
the discussion of the recursive nature of structures is the consideration of the factor of
time. Giddens (1984: 35) distinguishes between three forms of temporality: the duree of
day-to-day experience, the life span of an individual, and the 'longue duree' of
institutions. The routines that make up and are integral to social practices only become
routines over a span of time. Institutions, the most substantial of social practices. obtain
their identity and structuring potential only by endurance over long periods of time
(CasselL 1993: 17). "The [duree] of institutions is both the condition and the outcome of
the practices organized in the continuity of dai1y life. the main substantive fonn of the
duality of structure .... All social systems, no matter how grand or far-flung, both

e'\prC5~

and are expressed in the routines of daily social life .. (Giddens. 1q84 36) Thh
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distinction will be considered

10

more detail m the discussion of Layder' s research

framework below.

One cannot consider action without considering some movement across space.
" ... [T]ravelling through time and space is inseparable fro~ and consubstantial \\'itlL the
very being of individual agents, institutions, organisations and indeed nations, and must
therefore be of great interest to social theory" (Cassell, 1993: 18). Having the ability. to
~

move along specific time-space paths has significance not only for the structuration of
organisations, but also for individual actors. People who do not have the means to travel
to centres where crucial services (such as education, health-care, etc.) are dispensed or to
places of employment or social activity have drastically reduced chances of leading
fulfilling lives; "the poverty of their choices often condemns them to spending large tracts
of time in miserable places" (Cassell, 1993: 19).

Locales can limit andlor facilitate certain forms of action, but they are not themselves
responsible for what takes place in those settings. Action takes place between agents who
are present in the same locale, which Giddens terms . social integration'. Action is
structured not only by what is physically present, however, but also by- that which is
absent in time-space, which Giddens calls 'system integration' (1984: 28). Giddens is
particularly interested in the way locales provide resources for the exercise of domination.
Some locales are centres where power is generated and concentrated. They pennit an
organisation or institution (for example, which is part of the state) to maintain the ability
to control subordinates who are distant in time and space. Both the state and the
subordinate individuals it controls are in a reciprocal relation, what Giddens refers to as
'systemness', which ensures that subordinates are in a position to affect the actions of the
state (Cassell. 1993: 20). This aspect of Giddens' work is particularly rele\,ant to the
study of court proceedings.

Giddens' theory stresses the significance of resources which facilitate the control of
persons who are distant in time-space Resources in the fonn of the retention and control
of infonnation or knowledge can be used in the supenision of subordinates. even when
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the dominant actor is distant in time-space. This 'stretching' of social relations across time
and space Giddens refers to as 'time-space distanciation' (Cassell. 1993: 20 - 21).

In the context of local authority possession proceedings, one can see that the action that
takes place in any given possession hearing will be influenced bv. a number of factors .
including the relationship that has developed between the courts and local authorin
landlords over the past few decades, which was described in chapter 3. This would be an
example of time-space distanciation; judicial attitudes that were formed years ago still

affect the day-to-day practice in local courts. The relationship between the courts and
local authorities can also be viewed as a resource from the point of \ iew of the local
authorities, who use it in their dealings with tenants who are in rent arrears. Courts are
thus a locus of power used to control 'subordinates' (tenants). who are distant in time and
space.

5.

The concepts of 'power' and 'constraint'

The concept of 'power' is probably one of the most debated issues in social theory. Many
definitions have been suggested, but no apparent consensus has been achieved. Lukes

(1986: 17), after lengthy consideration of different interpretations of 'power', arrives at
the conclusion that "in our ordinary reflective judgements and comparisons of power, we
normally know what we mean and have little difficulty in understanding one another, yet
every attempt at a single general answer to the question has failed and seems likely to
fail".

Yet the concept of power is central to any consideration of social activity It is closely
allied to the questions of social control and constraint and the ability/freedom of
individuals to act, and is thus fundamental to social theory. As Layder (1993

165)

explains. there is a sense in which issues of constraint can be treated in their own ri~ht.
but "it is also true that they cannot be separated completely from the question of power
and control. Clearly power or lack of power is related to the ability of groups or
indi\iduals to o\·ercome. or deal with. the consequences of certain kinds of constraints
and to carve out areas of freedom for themselves In this respect. the kind of power that
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individuals and groups have in certain settings and contests is crucially important to
understanding the nature of the tie between the individual and her or his social
environment. "

The concept of constraint has been emphasised by the functionalist and structuralist
schools of social theory who "have tended to see constraint entirely in structural terms as
an externaI limitation on freedom of action. In this sense, people act in tenns of the
'demands' or 'expectations' that are imposed on them by society" (Layder. 1993: 1b~)
They focus their attention on how structural or macro features influence social acti\;ty.
which Layder (1993: 162) believes undervalues the importance of individual creati\'lt~· in
the social process. For Talcott Parsons, power is a generalised resource of society which
permits a society's leaders to achieve collective goals with the agreement of the indi\ idual
members of that society. The society's leaders further the goals of the social system. and
can use 'negative sanctions' if required. Power relies on the "institutionalisation of
authority" which in tum rests on a consensus about a system of norms (Lukes. 1986: 3)
While Parsons never talked about power in terms of domination and subordination. those
issues were central to Marx's theory. According to Craib's interpretation of
"underlying social structures determine our actions, ... and ..

\1arxism~

our actions serve to

reproduce and maintain these structures, or, on occasions. to transform them through
revolution. Human beings become puppets of social structure. which in tum becomes a
sort of machine in permanent motion ... " (Craib, 1984: 123).

On the other hand, subjectivist theories emphasise the freedom ofindi"iduals to act. rather
than to submit to socially acceptable patterns of behaviour which are 'imposed' on them
(Layder. 1993: 163). Thus the micro environment takes precedence. \Veber rejected any
idea of universal laws by which indi"idual members of society must act. and Schutz
argued that individuals act according to common sense. As stated pre\;ous)y. \l,'dxr
defined power as the ability of an indi\idual or group to achieve a goal against the
resistance of others v..·ho are participating in the action (Lukes. 1986 2) He \\ ent on to
distinguish between class power. social power and political power
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Giddens steps between these two poles of social theorv. His theon'- of structuration
~

attempts to overcome the division between macro and micro analyses and to understand
how macro and micro elements are interwoven in social processes. His theory gives equal
weight to agents and structural phenomena in the analysis of constraint He insists that
constraints are not impersonal forces which impel agents to act without ha\-ing the choice
to do otherwise. Giddens would argue that "constraints only operate through the motives
and intentions of people and are thus inherently tied to their freedom to acf' (Layder.
1993: 163). In The Constitution of Society (1984: 181), Giddens states:

"Structural constraint is not expressed in terms of the implacable
causal forms which structural sociologists have in mind when they
emphasise so strongly the association of 'structure' with "constraint'
Structural constraints do not operate independently of the motives and
reasons that agents have for what they do .... The only moving objects
in human social relations are individual agents, who employ resources
to make things happe~ intentionally or otherwise."

In Giddens' view of structure, constraint and structure are not synonymous. Strudure
both enables and constrains (Giddens, 1982: 37). Clearly some agents will be more
knowledgeable and more capable of using existing structures than other, less
knowledgeable or capable agents, but all agents exercise some degree of control through
the choices they make. As Giddens (1982: 198-199) explains it:

"Anyone who participates in a social relationship, fonning part of a
social system produced and reproduced by its constituent actors over
time, necessarily sustains some control over the character of that
relationship or system Power relations in social systems can be
regarded as relations of autonomy and dependence~ but no matter how
imbalanced they may be in terms of power. actors in subordinate
positions are never wholly dependent. and are often \'e~' adept at
converting whatever resources they possess into some degree of
control o\'er the conditions of reproduction of the system In all social

qQ

systems there is a dialectic of control~ such that there are nonnallv
continually shifting balances of resources, altering the overall
distribution of power. While it is always an empirical question just
what power relations pertain within a social syste~ the agency/power
connection, as a connection of logical entailment means that an agent
who does not participate in the dialectic of control ipso facto ceases to
be an agent."

To put it simply, Giddens conceives power to be the ability to '''make a difference' in the
world" (1982: 197). He states (1982: 197-198) that even those who are seemingly
'powerless' are able to use resources to help them '''carve out 'spaces of control'

In

respect of their day-to-day lives and in respect of the activities of the more powerful".

Lukes (1986: 5) considers in some depth the same definition of power as that stated
above by Giddens: to make a difference in the world. He points out that the definition
raises two questions: the outcomes of power (the 'difference' that is made) and the locus
of power (the making of that 'difference').

When considering the outcomes of power, it can be seen that not all outcomes., the
differences that we make in the world. can be said to result from the exercise of power It
could be argued that to qualify as

suc~

the outcomes must be related in some way to the

desires and beliefs of the powerful and must serve the interests of the powerful. Lukes
(1986: 8) further qualifies the notion of power by stating that one must also consider the
issues involved in outcomes. Some issues could be judged to be more important than
others. Judgments are made "as to which are appropriate issues by which to assess which
people have power and how much power they have" This is another contentious area for
those who seek to analyse power: how is the importance of issues to be decided?

The importance of issues and outcomes raise questions such as. '\Vho can adversely affect
the interests of others':>' This question suggests that power can control and modify
people's desires and beliefs in a wa~' which is contrary to their interests A second
question which might be posed is. 'Who can control whom')' It could be put also as.
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'Who can limit the freedom of whom?' There are a number of ways in which an agent' S
freedom can be limited: interfering with actual choices~ structuring the available choices;
narrowing the range of significant options that are available: or limiting the agent' s
capacity to make choices (Lukes, 1986: 9- I 0).

Having considered the outcomes of power, how then can one locate power') \Vhy would
one want to find the locus of power? Lukes suggests (1986: 13) that the appeal of these
questions lies in the link between power and responsibility. We want to know whom to
hold responsible for the outcomes of power.

One way of locating power is to ask, 'Who gains by either bringing about or helping to
bring about, the outcomes of power?' Simply to show that someone benefits when the
interests of others are harmed is not enough to show that that person has power over the
others. It is only when that person's resources or social position or actions are directly
and causally linked to such outcomes, so that slhe benefits as compared to others. that
that person is classed as having power. Other people may also be causally linked to the
outcome, but if their interests are not benefited, they are considered to be merely the
accomplices or tools of those who benefit at their expense (Lukes, 1986: 14-15). It
follows, then that "power lies where its benefits accrue, ... where a certain proposed
difference to significant outcomes can be made, or resisted": power is located in "the
sources of change - ... the access points, the winning coalitions, the pivots, the levers, the
bastions, the weak links ... by means of which desired social changes may be brought
about or prevented" (Lukes, 1986: 15).

6.

The relevance of structuratioD to the analysis of legaJ proceedings

When discussing structure, Giddens does not normally mean 'formal' rules "which might
be encoded in some publicly visible way, such as obtains \\-ith the criminal lav. .. (CasselL
1993: 12). Rules which are stated. such as laws or bureaucratic rules, are interpretatipns
of activity: they give verbal expression of what is supposed to be done As such. they are
codified interpretations of what Giddens means by 'rules', rather than rules as such
(Giddens. 1984: 21). Nevertheless, the fonnal structure of the legal system does pro\idc
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an example of the duality of 'structure as Giddens uses the term. The legal system has
been created by agents, namely Parliament and the judiciary, and would not exist but for
the fact that it has been created by those agents with the consent of the rest of societv. On
the other hand, it governs the way in which agents relate to each other. Either it is
consciously used as a means of dispute resolutio~ or agents have it either consciously or
unconsciously in mind when they relate to each other without being involved in formal
legal proceedings. Society as a whole consents to act within a legal framework and in the
knowledge that sanctions exist should behaviour not conform to what is 'acceptable' and
'legal' .

Many pieces of legislatio~ and the Housing Acts of 1980 and 1985 in particular. were
ostensibly introduced to redress the balance of power in the public sector landlord and
tenant relationship by giving tenants legal rights and remedies against their landlords and
by strengthening

tenants~

security of tenure. The rights contained in the 'Tenants'

Charter' (part I, Chapters I and II of the Housing Act 1980) vastly changed the legal
relationship between social landlords and their tenants by placing duties on local
authorities and housing associations to consult their secure tenants on management issues,
and by giving tenants rights which, if exercised, could substantially interfere \\;th the
landlords' management of their properties. Thus central government through changes in
social policy altered the formal context in which public sector landlords and tenants were
required to relate to each other, changes that went some way towards redressing the
balance of power in that relationship. (This redress can only be said to be effective.
however, if tenants know about their rights and have the means to enforce them.)

It could be argued that, while the overt reason for the passage of the Housing Act 1980

was to improve the lot of tenants in the public sector. another objective was to use the
legislation as part of the Conservative government's attack on local authorities generally.
Not only did the tenants' charter give tenants substantial rights in their contractual
relationships vvith their landlords. but it also gave them the power to remove themse\yes
entirely from the public rented sector through the purchase of their homes or by changing
their landlord One of the most important functions of local authorities was that of sOL~al
housing pro\;der. and council estates were traditionally considered to contain lar~l'
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numbers of Labour Party supporters. The change in tenants' rights. including the right to
buy and voluntary transfers of housing stock, could be interpreted as a bid to change the
political complexion of public housing estates. l If that is the case, then the government
created a structure which enabled it to act to enhance its own power and standing \\ith
the electorate.

With regard to possession proceedings, the focus of this research project, the Housing
Act 1980 (later consolidated in the 1985 Act) introduced substantial changes in the
landlord and tenant relationship in the public sector by giving secure tenants effectively
the same security of tenure enjoyed by private tenants. Public landlords were thereafter
required to prove a ground for possession before the court could make an order for
possession. In the majority of the grounds for possession contained in the Housing Acts.
the court was given a discretion as to whether a possession order should be made
Applications for possession were to be dealt with by the county court.

County court procedure in England and Wales is based on the adversarial system. This
systems relies on the plaintiff setting out hislher claims and presenting the evidence to
support those claims. The defendant is then given the opportunity to deny or admit the
plaintiff's claim and to make counterclaims if appropriate. The defendant may also present
evidence to refute the plaintiff's claim and to support any counterclaim made. It is each
party's responsibility, according to McEwan (1992: 229) "to see that the case presented is
the most favourable possible from his or her point of view. The court> s only duty is to
provide a fair hearing." Where the system works well, each party has the same
opportunity as the other to put arguments and present evidence to the court, which then
decides in an impartial way which case has the most merit. The system

01l(\-'

works welL

however. where there is a balance in power between the litigants, and both have equal
resources at their disposal with which to present their cases. While the legal system can
often be seen to achieve the desired balance of arguments. there are many instances where
imbalances occur, and particularly in cases between landlords and tenants.

----------1

Westnunstcr LBC for one. fOWld thl' right to bu~ pronslOns a ,·c~ useful tool
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thiS regard

There is another, less fonnal structure which exists within the framework of the legal
system., which conforms to Giddens' meaning of 'rules'. It consists of the mores observed
by the personnel employed in the court system or who use the court system regularly The
rules which they use are often not written do~ nor are they very accessible to people
outside the system. Practitioners get to know one another and get to know the judges and
district judges who sit in their local courts. They consequently get to know what is
considered acceptable practice by judges and what approach a judge might take in
particular circumstances.

A whole network develops around people who appear regularly in court proceedings.
They speak. a language which is difficult for the layperson to follow, and they are usually
familiar with and at ease in the court setting. The legal fraternity in many places is small
enough for professional relationships to develop outside the confines of the court. Those
who use and appear in courts regularly could be defined as 'knowledgeable agents' within
Giddens' terms of reference.

It follows that those with the resources to use the courts themselves or to employ legal

practitioners on their behalf will have the benefit of having access to that body of
knowledge and experience of the informal rules which surround court proceedings
People who have those resources will obviously be in a more powerful position during
legal proceedings.

In looking at the relationship between local authority landlords and their tenants in the
context of legal proceedings, one is immediately struck by the imbalance in power of the
two parties, despite the innovations contained in the Housing Acts of 1980 and 1985.
Local authorities have large financial assets and employ trained housing and legal officers
to carry out their policies. Local authorities will always have access to legal advice and
representation. The housing officers who make the decision to institute proceedings and
who appear in court to give e\ idence are generally well trained in their roles They are
familiar with the legal processes involved and with the personnel who carry out those
processes. They usually appear regularly in court and have the advantage of being
experienced in giying e\idence and also the confidence which that experience brings v.ith
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it. They have little at stake should they lose the court case; their personal lives are unlikely
to be disrupted or affected by the outcome.

Most local authority tenants, however, have limited financial means and a poor
understanding of the legal constrictions imposed on the contractual relationship they have
with their landlord. They generally do not fully understand the legal process in which they
are engaged or all of the possible outcomes of that process. A tenant will nonnally be
unfamiliar with the court building, the personnel, the legal language, and the rules of
conduct involved. On top of the disadvantage in being unfamiliar with the legal process.
tenants are often under additional stress from the threat of the loss of their home. :\or do
the majority of them obtain advice or representation in the proceedings. Research for the
Civil Justice Review which was carried out by the School for Advanced Urban Studies in

1986 (SAUS, 1986: 39) showed that only 3% of council tenants were represented in
possession hearings, and only 22% of council tenants appeared in person. With continuing
reductions in the number of people eligible for legal aid. hardly anyone but those in receipt
of state benefits now qualifies for legal aid. This will result in even fewer tenants being
represented at possession hearings because of the expense involved in paying a solicitor
for representation and the scarcity of other sources of legal

representatio~

such as la\"

centres.

Given that the underlying assumption of an adversaria1legal system is that justice emerges
out of a testing of opposing arguments in open court. a corollary must be that the
arguments are distorted by differential access to the 'resources' that constitute the judicial
system. These resources consist. in part. of the body of statutes and case law which are
being applied in given cases, together with the rules of procedure which the parties are
meant to observe when presenting their cases. The law and the rules are written down.
and consequently are potentially available to both parties. In practice, however. they are
more accessible to one side (the landlord) in possession proceedings

The premises suggested above are borne out by the findings of the Civil Justice

Rl'\

iew

on housing cases published in 1987 (Lord Chancellor's Dept. 1987: 7). -\mong the
complaints about the coun procedure for housing cases it listed the follo\\;ng
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"iii)

Decisions are inconsistent because of lack of infonnation and
the defendant's non-participation in the proceedings~ the court
is frequently quite ignorant of the family or economic situation
of the tenant or of other circumstances relating to the premises.
the letting or the parties.

iv)

Courts are too fonna1; landlords and tenants alike are said to
find court proceedings forbidding. The formal language used in
court and on court forms is seen as inhibiting to those least able
to put their own case or pay for representation. The net result
is to deter those with a valid defence from attending to put
their case. This leads to complaints that the attendance or nonattendance of a defendant might alter the final judgement or
order made.

v)

Court cases cost too much; the potentially high cost of taking
or defending legal action is also said to act as a major
deterrent. There are complaints that legal aid is not v.idely
available for cases brought before the courts .... "

7.

Transformation of legal proceedings

Giddens' theory of structuration

IS

useful in considering the interrelation between

structural and interactional dimensions of power. Although it is usuallv one person or
group (A) who is dominant in a power relationship, B \\ill nevertheless have some power
to manipulate the resources available in order to counter. to varying degrees. the pov. er of
A. It is wrong to view power as always belonging to A and B as literally powerless
There is usually a shifting balance between the two. what Layder refers to as "a dialectic
of control" (1993: 160)
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To focus on what is going on between A and B~ however, is to ignore other dimensions of
power relations. Such a narrow focus draws attention away from consideration of how
collective power resources (such as money, infonnatio~ property, the force of law. etc.)
are possessed and distributed unequally in society and reposited in institutions and
organisations (Layder, 1993: 50-60). It ignores "the nature of the social conditions which
underpin, and secure, control over collective power resources. It also overlooks the way
in which relations of power between groups based on the ownership or possession of
various resources are reproduced over time and establish the conditions which enable
particular individuals to exercise power" (Layder, 1993: 60).

Thus, when analysing the power relations in any given situatio~ such as a possession
hearing, one must also consider the influence of the macro structural features on the
behaviour of the people involved in the hearing. These macro structural features will also
be influenced by power and power relations (Layder, 1993: 69-70). Consequently. fonns
of power underpin observable situations and relations between people. "These power
relations are the result of historical processes through which have emerged forms of
domination and control based on the group possession (including ownership) of valued
resources" (Layder, 1993: 153).

One of Giddens' basic prenuses is that structures are reproduced by knowledgeable
agents who also have the power to change the structures which they are reproducing at
the point of reproduction. The reproduction and transformation of the legal structure
takes place in a formal and recognised way when the higher courts give judgments and
make interpretations which are binding on lower courts. The law at that point is
reproduced but also transformed through application to given cases.

Parliament also changes the law from time to time. Housing law was substantially changed
by the introduction of security of tenure for public sector tenants in the Housing Act

1980. That Act also gave courts a discretion as to whether to order possession for rent
arrears and other breaches of contract. The research by SACS (1986) mentioned in the
previous section showed that courts were not using that discretion effectively or in every
case because they were not given or did not take into account the circumstancc~ of eve~'
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case. One must conclude that tenants did not in reality have the security that the 1980 :\ct
meant them to have, and that the courts and local authorities were subverting public
policy. The Lord Chancellor's Department accepted that judicial decision-making was
inconsistent, in its findings in the Civil Justice Review (1987: 7), and changes were made
to court forms in an attempt to overcome this. To discover whether the attempt has been
successful is one of the research objectives of this project.

What this project seeks to investigate, the~ is the process whereby the law is transformed
in a subtle way in possession proceedings by the way the courts exercise or fail to exercise
their judicial discretion. It also seeks an answer to the question of why that transformation
takes place. In progressing towards these goals, consideration v. ill be given to both the
structural features behind court proceedings and the relationship between those who take
part in the legal process. Any discussion of the macro and micro phenomena related to
possession proceedings needs to include a consideration of where power lies. and how it
has emerged and developed from a historical perspective. By understanding how
structural forms of power and control have become embodied in the consciousness and
subjective responses of those involved in possession proceedings, one should begin to see
how the characteristics of power and control in the relationships between landlords and
tenants and the courts are reproduced over time (Layder, 1993: 157).

In seeking to answer these questions, reference will be made to the research framework
developed by Derek Layder (1993) in his book entitled lVew Strategies in SOCial

Research; an Introduction and Guide. Layder has created a "research map" (see figure 1
below), which he suggests will facilitate the organisation of research methods and
findings. to ensure that both macro and micro factors are taken into consideration Layder
endorses the approach to social theory taken by Giddens, and his research framework has
proven to be useful in both the understanding and application of the theory of
structuration in this dissertation The following section explains Layder's framework and
how it will be applied to the research conducted for this project
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Figure I: Research map (Layder, 1993: 8)

8.

Layder's 'research map'

Layder's research map, shown above, divides society or social reality into a "series of
interdependent layers each with its own distinctive characteristics [and] enables the
researcher to be sensitive to the different units and time-scales that are involved in social
processes and social change" (p 8). Each of these layers influences each other, though
operating on different time-scales, corresponding to those distinguished by Giddens
above: the short duration of day-to-day activities, the lifespan of indi\ iduals, and the
longer duration of institutions, which carries on beyond the lifespan of an individual.
Layder states (p 13) that:

"" .. the more widespread and pervasive nature of the contextual aspects
makes them generally less responsive to localized pressure for change than
immediate settings. Thus. settings and contex1s typically difter in terms of
their continuity and durability In so far as self. situated activity. setting and
conte:\.1 all relate to time in slightly different though interrelated ways. they
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could be said to have their own 'histories'. ... In a sense, the 'indi\iduar
histories unfold 'inside' this larger historical sweep of social evolution since
they are all affected by it."

Each of the layers will be discussed below, together with the research questions which
arise when considering a given layer.

The Self

This concept includes the "individual's sense of identity, personality and perception of the
social world as these things are influenced by her or his social experience" (p 74). It
focuses on the way that individuals respond to and are affected by their social
involvements.

In terms of the

research conducted for this thesis, this area would include tenants'

perceptions of and response to possession proceedings, and the views of those who
attended court; the views of the district judges interviewed about their role, the process
itself, and the parties involved; and the views of the housing officers and councils'
representatives. This would lead to an analysis of the nature of the power relationships
involved, and the extent to which each of the parties feels empowered or constrained in
the process.

With reference to suggestions made by Layder (pp 79-80), the following research
questions would be considered:

(a)

What are the conceptions of self and identity of each of the participants which are
bound up with recovery of rent arrears and possession proceedings over differing
lengths of time? What specific mechanisms are involved?

(b)

What meanings and perceptions are bound up v.ith these proceedings and how do
they help shape and generally influence the process of claiming possession and
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outcomes? Do these meanings and perceptions change over time? If they do, what
causes them to change?

(c)

What other subjective feelings, motivations and experiences of the participants are
associated with a local authority'S claim for possession (e.g., feelings of
entrapment, attitudes towards authority, responses to workloads, bureaucratic
requirements, etc.)? What is the interplay between social and psychological factors
involved in the formation of these subjective feelings and experiences?

This section will therefore lead to consideration of the broader issues of the attitudes of
judges and housing officers towards their tenants, the reaction of the tenants to being
threatened with eviction and their view of how they were treated by the system, etc. The
balance of power in landlord/tenant relationships over the past 150 years and what factors
cause the balance to change from time to time will also be discussed.

Situated Activity

This layer of the map is concerned with the dynamics of the particular activity being
observed, i.e., possession hearings. Layder here is referring to (pp 80-81) 4'the way in
which gatherings of, or encounters between, several individuals tend to produce outcomes
and properties that are a result of the interchange of communications between the whole
group rather than the behaviour of the constituent individuals viewed singly. ... [T]he
spatial spread of activity, the kind of setting in which it takes place is of considerable
importance to the activity itself."

Layder sets out the principal features of •situated activity' thus (p 85):

"The participants in such activities are constantly engaged in
monitoring their own behaviour in the light of the behaviour of the
others and with a view to achieving certain objectives and intentions
(Giddens 1984 has referred to this as 'strategic activity'). In order to
do this they employ social skills and knowledge ranging from the basic
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requirements of language and communication, to the unwritten rules
and guidelines that govern the way people deal with each other on a
face-to-face basis (such as keeping proper conversational distance and
maintaining a certain level of eye contact). All these skills and fonns of
knowledgeability are organised around (and help to define) the
meanings that the activities have for the participants and the
understandings they have of the situations they are in. The notion of
situated activity includes all these strategic elements of individual
behaviour and attempts to capture how these meanings and
understandings emerge, and are modified or reaffinned in the
situations under scrutiny."

Following Layder's suggestions for analysing this layer in the map (pp 88-89). the
research questions to consider are:

(a)

Who is doing what, to whom, in the process of rent arrears collection and
possession proceedings? How are these things being achieved?

(b)

What are the recurrent features of the behaviour and interaction in these processes
and procedures? In other words, do patterns of behaviour or interaction emerge
when observed over time?

( c)

What social consequences do they produce? To what extent are these intended or
unintended by the participants, and are they aware of the unintended ones'>

(d)

What fonns of communication are being used? Are they verbal. non-verbaL or
both? Are they direct (accessible to e\·eryone) or indirect (reserved for a select
few) fonns of communication?

(e)

Ho\\" does the setting of the acti\;ty influence the action'> Do particular features of
the setting 'intrude' upon the actl\;ty irrespective of the intentions of the
participants'> To what ex1ent do participants draw on certain aspects of the setting

II ~

to aid in the achievement of their objectives and intentions'} To what ex1ent do the
location, time-scale and spatial spread of the setting influence the acti\;ty?

These questions are particularly pertinent to an analysis of observations of court hearings.
The setting has a very direct influence on the activity taking place in court and is intended
to do so. The questions about language are also highly relevant. It \\ill be important to
consider these matters from a historical perspective as welL in order to understand the
repetitive nature of legal proceedings and the role of the courts in the landlordltenant
relationship.

Social Setting

The 'setting' layer in tenns of this project would include not only the nature of the courts
and legal proceedings, but also the social housing sector and the type of people it now
caters for. Those who are involved in possession proceedings will already have fonned
views of the institutions concerned, their landlords and the courts. These institutions have
an identity which is sustained and reproduced over a period of time, independent of the
particular case of a given tenant. As Layder explains it (p 91):

"In sociological terms, settings and contexts are in large part made up
of reproduced social relations. The problem of social reproduction
concerns the question: how do whole societies, or their multifarious
parts or elements, reproduce themselves over time in order to maintain
their continuity? ... [S]ocial forms are reproduced over time because
people generally replicate the habits, traditions, rules and stocks of
knowledge that sustain these social forms in the first place. In other
words. they continually put new life into the already established
character of the social forms that they enter into .... [S]ocial forms ...
are continually "evolving' over different time spans and in terms of a
whole spectrum of scales of change due to the efforts of people !i\;ng
within them That is. social production is taking place at the same time
as social reproduction."
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Layder here is rephrasing part of Giddens' theory of structuration. He goes on to say I.P
91) that "all social production or transformation takes place only under cenain conditions
inherited from the past. These conditions represent the 'already established' character of
social forms that have been produced and reproduced in the past. As

SUCQ

these

reproduced relations entail forms of power and authority which decisively influence social
activity in these settings and contexts."

In considering this layer of society, the historical context will be reviewed and
consideration given to how the position of tenants, landlords and the courts today relates
to the process of development of security of tenure and landlord/tenant relationships since
the introduction of summary possession proceedings under the Small Tenements
Recovery Act 1838. This will entail an analysis of the changes that have taken place (or
failed to materialise, as with the exercise of judicial discretion) with regard to the couns'
attitudes towards tenants and social landlords, and enable conclusions to be drawn about
how those attitudes work to undennine the objectives of changes in legal procedure.

Following Layder's suggestions (pp 98-99), the research questions for this subject area
are:

(a)

What is the nature of the setting, which in the terms of this research project would
be the courts and housing departments, as well as the social policy context in
which they operate? Is it enclosed and crystallised?

(b)

What level of emotional involvement does the setting demand of the participants,)

(c)

What are the characteristic forms of power and authority in the setting') Is there a
formal hierarchy of control? Do some groups and indi\iduals control other groups
and individuals? What resources underpin these relations of power and contror>
To what extent does conflict and tension characterise the setting" How are these
things resolved. if they are indeed resolved')
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(d)

To what extent do aspects of the wider macro context (class, power, and politics
in this case) impinge on the setting and the manner in which it is organised')

The Macro Context

Layder makes a division in his map between 'setting' and 'context', but then he goes on
to say (p 99) that "there is no rigid dividing line between settings and the \\ider macro
features and processes that provide their context". It may be difficult to differentiate
between setting and context when discussing institutions such as housing departments and
the courts, as they exhibit structural properties as conceptualised by Giddens.
Nevertheless, some obseIVations can be made about how they operate in the macro
context in tenns of the class system, the prevailing political environment, and the power
they have in society as a whole.

Again relying on Layder (pp 100-101), the research questions which will be posed are:

(a)

What is the general distribution of power and resources in society as a whole that
is most immediately relevant to the analysis of local authority proceedings for
possession?

(b)

What values, ideas and ideologies encourage or discourage the behaviour of the
parties involved in local authority possession proceedings?

(c)

What is the nature of the political and economic situation relevant to the subject of
research?

The Historical Dimension

Layder stresses the importance of including a historical dimension in the research analvsis.
so that one distinguishes between the "temporal spread and progress of interactional
dynamics. and the larger and more encompassing processes of institutional and stru~turaJ
change that pro\ide their v.ider backdrop" (p 102)

11 5

The English legal system relies on the doctrine of precedent to pro\ide the cDntinuity and
consistency to the legal process on which society relies. However, those same features
lead to a certain degree of entrenchment of judicial attitudes, which can result in the
courts being slow to embrace the changes found more generally in society. The inherent
conservatism of the legal system and the people who shape and deliver it must ine\itably
influence its operation. These features have structural properties because of the repetition
which is at their core. It is therefore necessary to consider the historical context in order
to ascertain what, over the years, have been the judicial attitudes to the relationship
between local authorities and their tenants, and to be able to analyse the exercise of power
among all the participants in possession proceedings.

9.

Conclusions

As stated in the introduction, there are a number of fundamental issues to be addressed

when examining the judicial processes involved in local authority possession proceedings:
(a) the nature of the legal system generally, (b) the power of individuals/institutions to use
it to achieve their desired outcomes, (c) the relationship between the parties involved in
the legal process, and (d) the inter-relationship between (a), (b) and (c). Giddens' theory
of structuration and Layder's research framework will be used to organise and give
meaning to the research carried out to address these issues, and to pennit a theory to be
advanced as to why possession proceedings take the fonn that they do. This will involve
an analysis of the micro and macro contexts and how they influence each other. using
Layder's research map.

With reference to the research map. a consideration of the layer entitled 'self \'till include
discussions about the attitudes and ex-periences of the parties involved in possession
proceedings: tenants, housing officers and their legal representatives. and the district
judges who hear applications for possession. The layer called' situated acti\ity' i~ in this
project what takes place in the hearings and the locale in which they are held The
'setting' layer includes the activities of the housing departments involved. the judicial
svstem, and the relationship between landlord and tenant generally. as well as the
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involvement of the courts in the landlord/tenant relationship. The 'context' or macro
social organisation which is formed by and which influences acti\ itv., and agents in the
~

other layers would, for the terms of this project, be the values, traditions and relations of
power relevant to an analysis of the relationship between local authorities. their tenants.
and the courts.

In order to reach an understanding of each of these layers. one must take account of the
historical dimension., the recursive nature of the structured social practices which are
operating. Observations and interviews conducted for the purpose of carrying out
research produce a snapshot of what takes place at any given time in a process. In order
to understand those snapshots, one must study the institutionalised processes which
develop over a long period of time. The historical dimension to the empirical research
carried out for this project encompasses the relationship between landlords. tenants and
the courts from Victorian times to the present, including the development of local
authority housing and the courts' attitudes towards them as landlords. which were
discussed and analysed in chapters 2 and 3.

In the following chapter the methodology used to conduct the empirical research Voll1 be
explained in relation to Layder's framework, before the research findings are set out in
chapter 6. Chapter 7 will analyse the findings, using Giddens' structuration theory and
Layder's research framework.
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CHAPTER FIVE

THE 'REALIST' APPROACH TO RESEARCH

1.

Introduction

In the previous chapter an explanation of the theoretical framework which \\ ill be used in
this dissertation was giv~ and a number of research questions were set out. Giddens'
theory of structuration will be drawn on to analyse research findings with a view to
reaching conclusions about not only what takes place in the fora of local authority
possession proceedings, but also why it takes place, and what meaning may be drawn
from the analysis with regard to the wider social context. Derek Layder provides a useful
research framework which complements Giddens' work, and Layder' s research map
(1993: 8) was used to help formulate the questions and organise the material for this
dissertation.

In applying theory to practice, the research strategy suggested by Layder (1993: .f) will be
used, which he describes as the 'realist' approach. This chapter will consider the realist
approach to social research and will set it in context with other theoretical approaches.
The methodology applied in collecting the research data will be examined, and its
appropriateness evaluated.

2.

Contrasting the approaches of 'middle range theory', "grounded theor")··,
and 'realism ~

There are two dominant tendencies in sociological research: one which sets out to test
theories by data collectio~ and another which constructs theories from data collected
(Rose. 1982 10). The two approaches can be contrasted by the point at which theories
are developed. They rel~' on different means of sampling and collecting data. The first
generally relies on quantitative methodology, which is a more structured fonn of data
collection and is tightly planned in advance. The methods used in the ~econd approach are
I 18

....

frequently qualitative and tend to be flexible and less structured than quantitative

researc~

relying on participant observation and interviews.

The first type of research referred to above, theory-testing, is the approach adopted by
Robert Merton, which he refers to as 'middle range theory'. Merton (1967: 39) describes
middle range theories as those:

''that lie between the minor but necessary working hypotheses that
evolve in abundance during day-to-day research and the all-inclusive
systematic efforts to develop a unified theory that will explain all the
observed uniformities of social behavior, social organization and social
change. Middle-range theory is principally used in sociology to guide
empirical inquiry. It is intermediate to general theories of social
systems which are too remote from particular classes of social
behavior, organization and change to account for what is observed and
to those detailed orderly descriptions of particulars that are not
generalized at all."

This type of research is "led by a clear theoretical idea fonnulated prior to the research. ...
This requires that the basic terms of the proposition to be investigated can be adequately
measured in an empirical sense. ... This results in a set of findings which feed back into the
initial propositions, either as confirmation of them, or as a requirement that they be
rejected or modified in some way" (Layder 1993: 3, 19).

The second type of research, theory-building, is that used by Barney Glaser and Anshelm
Strauss, which they refer to as 'grounded theory'. This type of research emphasises
qualitative data collection and a flexible use of sampling and research design. Glaser and
Strauss (1967: 226) argue that qualitative research is credible because researchers become
immersed in the social world they are studying, while at the same time remaining detached
enough to think theoretically about what they have observed. The grounded theory
approach "encourages the initiation of research without any preconceived theoretical
ideas about the topic being researched ... or the findings that may result from such
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research. The aim is to develop theory and concepts from the data as the research unfolds
Obviously, researchers cannot rid themselves of all preconceived notions, but the point of
grounded theory is to encourage the researcher to be as flexible as possible when
interpreting the findings of the research. In this respect, the researcher should adopt
theoretical ideas which fit the data collected during the research rather than collecting
data that fit a pre-conceived hypothesis or theoretical idea" (Layder 1993: 3-t 19- 2 0).
This approach raises issues about what constitutes collectable data. In Lavder' s \ iew
(1993: 20), adopting a grounded theory approach means that sampling cannot be
dogmatically set up in advance; the number and the nature of interviews and observations
will depend on how well confirmed the emerging theory is, or becomes, during the
research.

Qualitative methodology is used to observe instances of social interaction and to try to
ascertain the underlying meaning of the action which takes place, and forms the basis of
the grounded theory approach. The middle range theory approach is based on the notion
that research should start with a well-defined hypothesis and a tightly dra\\ll-up research
plan which will provide data to confirm or reject or develop the hypothesis. It generally
uses quantitative methods such as questionnaires or the statistical analysis of large
samples of data gathered from other sources to reach conclusions or generalisations which
might be applied to a wider social context, the more structural features of society
Qualitative research methodology is more appropriate for observing what takes place in
situated activity than is the quantitative method, which nevertheless is seen by some as
being more scientific in its approach.

These two approaches are at the extreme ends of sociological research.. and not all
research falls neatly into either category. The purpose of Layder's work (1993 -l) is to
take the strengths of each approach and develop an altematiye that falls somewhere
between the two, which he calls the' realist' approach.

Lavder (1993: 52) criticises the middle range theory approach as being one v. hich
encourages a "blinkered outlook", one which may lead the researcher

to

always interpret

data so that it reinforces or verifies her/his existing perspective He points out ( I (>4.~ 53)
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that there are a number of competing frameworks in social theory, and asserts that the
middle range theory approach reinforces boundaries between the various frameworks.
rather than pennitting cross-fertilisation of approaches and vie\\ points.

On the other hand, Layder (1993: 55) takes the view that the grounded theory approach
encourages the researcher to focus on face-to-face activities without taking account of the
seemingly more remote influences of setting and context. Glaser and Strauss (1967. 262)
argue that researchers should take their empirical work and develop from it a theory that
fits the material, rather than 'wast [e] time and good men in an attempt to fit a theory
based on 'reified' ideas of culture and social structure". They favour the concept that
people are capable of independent action and can create and transform the social world
which surrounds them, thus de-valuing the role of structures in the day-to-day life of
individuals.

The realist approach attempts to bridge the gap between these two research models. and
to take account of the interaction between individuals and the structured features of
society. While Layder favours the theory-construction approach which uses mainly
qualitative data, he argues that this form of research should. wherever possible. also
include quantitative data to complement the qualitative material. Qualitative methods of
research are appropriate when considering the situated acti\ ity layer of society in his
research map (figure 1, P 108), but the macro elements of setting and context are partly
defined in quantitative terms, such as analyses used to depict the large-scale aspects of
social organisation (Layder 1993: 117).

Layder (1993: 6) reinforces the importance of three elements which other approaches
tend to neglect: power. history and general social theory He urges the researcher to
consider how these elements help one to understand and explain the action that takes
place at any given time between individuals Layder (1993: 7-8) attempts to address the
problem of bringing macro and micro analyses closer together by producing his layered
model of society which includes ~'macro (structural. institutional) phenomena as v. ell a..~
the more micro phenomena of interaction and beha\ iour"
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It is Layder's attention to the interface between macro and micro phenomena both on a
day-to-day level and over a long period of time which makes his approach so
complementary to Giddens' theory of structuration. Layder (1993

13) explains the

relationship between the different layers of society thus:

"The settings and context layers in the research map "refer to aspects
of society that may 'endure beyond the lives of those indi\iduals
whose activities constitute them at any given moment' (Giddens 1987 :
145). It is important to understand that these institutional features
interweave with the activities of day-to-day life and thus each gives
continuity to the other. ... However, the more \\idespread and
pervasive nature of the contextual aspects makes them generally less
responsive to localised pressure for change than immediate settings.
Thus, settings and contexts typically differ in terms of their continuity
and durability. In other words, they tend to operate on different time
scales. In so far as self, situated activity, setting and context all relate
to time in slightly different though interrelated ways, they could be said
to have their own 'histories'. ... In a sense, the 'individual' histories
unfold 'inside' this larger historical sweep of social evolution since
they are all affected by it. This raises the interesting question of exactly
what is the relationship between this 'larger' sense of history and the
others."

Put more succinctly, Layder's (1993: 27) realist approach takes account of the
importance of the social, political and economic institutions and the historical processes
that influence the shape and substance of social activity Issues which Layder (1993. 51)
considers to be intrinsic to this type of research include the importance of structural
analysis and power: the relation between institutions and acti\it\", and historical analysis

In Layder's vlew, structural features are so inextricably interlocked \\ith social acti\;ties
that one cannot be understood \\ ithout the other. He elaborates this idea by sayin~ ( 199)
57-58):
1~2

''Institutions ( structures) have an external dimension and are rather
impersonal in nature. On the other hand, face-to-face activity is tied to
specific situations and to the specific people involved. However,
institutions are not just an 'external' resource for people to draw on in
formulating their behaviour, they also directly enter into acti\ity in the
form of actors' reasons and motivations. Conversely, by enacting their
reasons and motivations, people not only secure their practical
intentions and objectives but, as a side-effect, they also reproduce the
external form of institutions."

This model is particularly relevant to an analysis of court proceedings. The hearings and
the relationships between the actors in the hearings cannot be satisfactorily analysed
without taking account of the wider context in which the proceedings are conducted
Although all of those present in local authority possession proceedings are individuals. the
plaintiff is an institution (the local authority) and the district judge is a part of the legal
structure of the state. The judge and the people representing the plaintiff have roles.
therefore, that give them status far above that of ordinary

individuals~

they represent the

structure and institutions of the state. The third party is merely an individual. usually
unrepresented and often without adequate access to the resources required to play an
equal part in the proceedings. Clearly, what takes place among the three or four people
who may appear at the hearing cannot be understood without recognition of the
interaction between institutions and the face-to-face activity.

Inherent in the above scenario is the notion of power. The difficulties in defining power
have been mentioned elsewhere (see section 5 in chapter 4). Giddens (1982 197-199)
argues that all the participants in any given social activity, even those in a subordinate
position. have the ability to "make a difference", to affect the outcome of whatever
activity they are engaged in Lukes (1986: 8-10) qualifies that definition by arguing that
not all outcomes are the result of the exercise of power. and that one must also ask. "\\'ho
can adversely affect the interests of others""' Related questions might be. "\\"ho can
control whom"" or "\V'ho can limit the freedom of whom""
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Layder (1993: 59) uses a simple definition of power which focuses on the outcomes a
relationship between two or more people in which control is exercised. The exercise of
power is easy to observe in possession proceedings, as tenants are called to stand before
the bench and accept the ruling of the court. Yet tenants can sometimes influence the
outcomes of their cases by displaying attitudes or behaviour which the judges find
appropriate or inappropriate. One must not only focus on this observable aspect.
however. Also at play in possession proceedings are the collective power resources. such
as money, information, property, the force of law, etc. One must take account of the fact
that these resources are possessed and distributed unequally and lie within the institutions
involved. As Layder (1993: 60) explains:

"To narrow one's focus to the manner in which particular power
holders exercise power over others in particular situations ignores the
nature of the social conditions which underpi~ and secure, control
over collective power resources. It also overlooks the way in \vhich
relations of power between groups based on the ownership or
possession of various resources are reproduced over time and establish
the conditions which enable particular individuals to exercise power."

A realist approach, therefore, reflects a concern with causality and the identification of
causal mechanisms in social phenomena (Layder, 1993:

16).

Layder adopts a

"multi strategy" approach which "actively encourages the use of quantitative data and
forms of measurement in order to complement the central core of qualitative analysis
This may include both simple and sophisticated forms of counting which may act as a
check on the insights derived from qualitative analysis" (Layder 1993 127).

3.

The research strategy used in this thesis

The subject of this thesis is the law relating to security of tenure and how it is applied in
local authority possession proceedings. The Ci\il Justice Re\;ew recognised that there
were inconsistencies and departures from the statutory requirements which were taking
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place in possession proceedings. As a result, the Lord Chancellor's Department brought
~

in some changes in the court rules to try to address those deficiencies in procedure and
inconsistencies in the application of the substantive law. The initial enquiry undertaken for
this dissertation was whether those procedural changes have been ineffective in producing
the desired results. Having observed that the changes have not been effective. an attempt
is then made to find out why procedural reforms have not been effective Glven its
concern with causality and the identification of causal mechanisms. the realist approach to
social research is particularly helpful.

Qualitative research methods in the form of interviews and observations of court
proceedings provided most of the research data for this thesis. However. some
quantitative research was also conducted to check the rate at which possession hearings
take place and to note what types of orders were being made and how many times the
plaintiff was granted the type of order requested. This data was compared to that obtained
in other research projects which have been carried out on related topics.

A number of studies have been carried out on vanous aspects of local authority
possession proceedings prior to and after the rules changes took effect in November
1993, which are useful sources of information and provide a helpful basis for comparison
Leevers et al. observed possession hearings in 1977, prior to the implementation of
security of tenure for council tenants. Jennifer Watts (1987) conducted research for her
PhD. thesis which looked at what was taking place in local authority possession
proceedings under the Housing Act 1980 and whether the security of tenure afforded by
that Act was effective in practice. Her research was conducted at about the same time as
that carried out by the School for Advanced Urban Studies for the Civil Justice Re"iew.
and it touched on some of the same issues of concern to the SACS research. It \\ as the
SAUS research (1986), however, which underlay the changes to the procedural rules
made bv the LCD.

\Vhilst the Ci\ilJustice Review was being conducted through the LCD. the Department

of

the En\ironment comnussioned some research into local authority possession procedures
It was carried out bv Philip Leather and Svd Jeffers (1989). and made some
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recommendations for improving procedure in POssession proceedings. Their repon was
published prior to the changes in the rules. The DoE also commissioned research into the

management of rent arrears which was conducted by Gray et al. (1994) and considered
the use of possession proceedings for rent arrears collection.

Nixon et al. (1996) have conducted research after the implementation of the rules
changes, which is very closely related to the issues addressed in this dissertation. They
investigated possession cases in county courts involving both rented and mortgaged
properties. Their data collection methods included qualitative data obtained by
interviewing defendants and district judges, and quantitative data obtained from
examinations of court records, postal questionnaires and a telephone survey. Their study
has provided quantitative and qualitative data which is useful as a basis of comparison
with the empirical work carried out for this project.

The focus of this thesis is on proceedings in the county courts, but it is intended to
develop more generalised conclusions about the nature of legal proceedings and the
adversarial process. In that respect, the report on representation at tribunals prepared by
Hazel Genn and Yvette Genn (1989) provides another useful basis for comparison.

In addition to secondary analysis of the above papers and reports which rely to a large
extent on quantitative data, empirical research for this dissertation was conducted through
non-participant observations of court proceedings and semi-structured interviews with
key players. Preliminary research was carried out before the implementation of the rules
changes. This consisted of interviews with one district judge, an experienced housing
solicitor who also sat as a deputy district judge, two local authority solicitors, one housing
department court liaison officer, two solicitors who regularly represent tenants, and one
court clerk. One morning was spent in a county court observing the conduct of possession
hearings. To obtain infonnation about the process involved in bringing about the
procedural reforms, a representative of the Lord Chancellor's Department was
interviewed. She was closely involved with the Civil Justice Review and was able to give
the background to the Review and explain the reasoning behind the changes that were
brought in by her department.
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In order to observe a good sample of hearingso it was necessary to choose courts that
have enough applications for possession to be able to block-list their hearings~ this
provided enough material to justify sitting in a given court all morning or afternoon
Financial and time constraints meant that the county courts selected would need to be
from the region around Bristol. Three courts in total were chosen. and hearings observed
on seven occasions after the rules changes had been made. A total of 197 cases were dealt
with during the hearings, which sometimes included cases involving private landlords and
housing associations. These observations provided quantitative data which permitted
comparisons and evaluations to be made about the effects of changes to procedural rules
and whether the district judges who were observed adopted generally the same approach
to possession hearings. Notes were taken of the nature of the plaintiff's application, the
facts and evidence presented, whether the defendant attended and if so, the exchanges
that took place between the district judge and the defendant. The orders made in each
case were noted, as was the length of time each case took. During the hearings, particular
attention was given to the conduct of the proceedings, and any procedural irregularities
were noted. Infonnation about the tenants' personal circumstances, and in particular
information relating to the receipt of state benefits, was considered to be particularly
relevant, given the requirement for the court to consider whether it is reasonable to make
an order in each case.

After observing hearings, interviews were held with the district judges who had just been
observed conducting the hearings. Other key players were inteIViewed where possible
three court liaison officers from the relevant housing departments, two local authority
solicitors, two law centre solicitors of whom one acted as a duty solicitor at court, one
local authoritv housing manager, and twelve tenants. The purpose of these interviews \vas
to obtain information regarding the perceptions of the different parties in the procedure
their views of the proceedings and whether they were effective and fair in terms of
outcomes, and their perceptions of the other parties involved in the proceedings The
interviews were semi-structured in that attempts were made to obtain information about
the same general areas for each category of intef\iewee, but the questions were open-
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ended and allowed the respondents to volunteer any infonnation which the,. felt was
relevant.

Tenants were interviewed to ascertain their reasons for either attending or not attending
the hearing, and to get their views about how they felt they had been treated by their
landlords and by the court. District judges were interviewed to find out how they
perceived their role in possession hearings and their relationship to the landlords and
tenants. They were closely questioned about their exercise of discretion and the factors
they took into account before making an order. Housing officials and local authority
solicitors were asked about their decisions to take proceedings, what factors they took
into account before issuing notices and summonses, and what their rent arrears policies
were.

Casual conversations with practitioners in the field of housing law resulted in the notion
that the conduct of possession proceedings had not changed despite the procedural
reforms. The interviews and the analysis of data obtained from other research projects
were undertaken with the aim of ascertaining the effectiveness of the Civil Justice Re\iew
reforms and whether they had achieved the objectives of the LCD in changing procedure.
There were other purposes to carrying out the interviews, however. which were related to
causality. The research was designed to study the relationships between the main players
in possession proceedings in the courts which were observed, how those relationships
affected the application of procedure and the outcomes of the proceedings. and the
parties' perceptions of the judicial process.

4.

Evaluation of research data

As previously mentioned, constraints of time and finance limited the courts which could
be investigated to those located in the region of Bristol. There were further constraints in
that not very many courts in the region block-list their possession hearings The courts
selected may not, therefore. be representative of those in Eng.land and \\' ales as a whole
The data obtained from these observations. hov.·e\·er. was compared to that obtaincJ for
the other research projects mentioned earlier in this chapter. and largely accorded v. ith
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their findings. Thus, by combining data from a variety of sources, a broader foundation is
provided for the formulation of conclusions.

It was decided at the outset not to try to obtain the permission of the LCD to examine
court records, as the experience of others showed that this was time-consuming and
difficult to obtain. This meant that court records were generally not available, except
where they were volunteered in one instance. The district judges who were approached

had no hesitation in consenting to be interviewed, despite the lack of official sanction by
the LCD. The only difficulty encountered was that they had limited time for interviews,
which they fitted into their lunch breaks or breaks between bearings. Each was candid in
herlhis responses and openly discussed herlhis approach to local authority possession
proceedings and the exercise of discretion.

Experience in interviewing local authority representatives varied. Each of the four
authorities involved in the hearings had court liaison officers who regularly attended
possession hearings. Three of the four authorities used their own solicitors~ one authority,
where the court practice was to hear possession applications in chambers, used the court
liaison officer to present their cases rather than a local authority solicitor. Two of the
three solicitors were interviewed; the third had only just begun to attend possession
hearings, and it was felt that her experience was not sufficiently broad to be included in
the study. Three of the four court liaison officers were interviewed. The fourth refused to
1

co-operate because of the mistaken notion that the researcher was not independent. In
that case, a housing manager was interviewed instead. The data obtained from the housing
officers varied in depth, as they were not all equally free to give time to being interviewed.
Three of the four provided detailed information about their procedures, the infonnation
they took into account before issuing notices and summonses, and their use of legal
proceedings as part of their rent arrears procedures. The information obtained from the
fourth officer, though providing less detailed information on policy, nevertheless provided
good data about the role of possession proceedings in that local authority's rent arrears
collection policy and the factors they considered before instituting proceedings. This

1

It was later learned that the local authority concerned was in the process of preparing for CCT
(compulsory competitive teDdering) for ~ ~ ~gement ~ons. and the)' thought that the
researcher might be worlcing for one of their COmpcbtors m the teDdenng process.
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material was compared to that found in the research report of Gray et al. in rem arrears of
local authorities and housing associations.

Interviews with tenants were relatively hard to arrange. One of the housing officers cooperated to the extent of arranging interviews by telephoning her tenants in advance to
obtain their consent and then providing names and addresses. This pro\ided the largest
sample (8), but that meant that most of the tenants interviewed were from the same
district. In another of the locales, the district judge permitted the researcher to read
through the court files prior to the hearings, thereby giving access to the names and
addresses of the defendants. Letters were then sent out to the tenants whose names were
on the list on the date when hearings were observed. There were not that manv tenants on
the list that day, and this method resulted in fewer interviews taking place (3). as man~·
tenants were not at home at the time set for the interview. In the third locale. it was not
possible to obtain the names and addresses of the tenants involved. except in one case
Neither the court nor the local authority permitted access to their files. and. although last
names appeared on the court list, the addresses were not always stated audibly during the
hearings. One tenant was approached while she waited for her case to be called~ and she
agreed to be interviewed at a later date. The data relating to tenants were therefore
obtained unevenly from the three different locales, and did not pro\ide a basis for any
wide-ranging comparisons of the views of tenants of their particular landlords' policies
and practices. Nevertheless, it pennitted observations to be made about tenants' reactions
to the court proceedings. Conclusions could be drawn about the more structural features
in the landlord/tenant relationship, such as the issues of power and class.

5.

Analysis of the data

Layder's research map was used to help orgaruse and analyse the research data By
ensuring that the material was considered \\ith reference to each of the four lavers of
societv depicted in the map. not onl~· could a picture could be formed of what takes pI a~e
at or makes up each of those layers. but also of the interrelationship of factors from each
laver In other words. both macro and micro elements have been taken into account \\ith a
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view to building a substantive theory about what takes place in local authority possession
proceedings which may have more general application to the judicial process as a whole

The data obtained was analysed from various perspectives in order to try to see the
possession procedure from the points of view of the tenants, the housing depanment
representatives and the district judges, and also to understand the \ iews the parties had of
each other. The data obtained from the observations of hearings was analysed \\ith the
objective of ascertaining what effect the procedural refonns have had on the conduct of
possession proceedings. However, attention was also given to each of the parties'
behaviour towards the others and the exercise of power in these relationships The
physical context in which the hearings took place was observed and conclusions dra\\TI
about the effect of the context on the parties' experience of taking part in the
proceedings.

Having analysed the micro elements found in the conduct of possession proceedings. the
data was analysed to consider the macro elements such as the judicial process and the
institutional behaviour of the local authority housing departments

Institutional or

structural features are intrinsic to local authority possession actions. in that the plaintiff is
an institution, and the proceedings are part of the system of justice. Simply to focus on
what takes place inside a court room without considering the impact of these structural
features on the action inside the court would otherwise produce a very limited analysis.
These structural elements are important in the analysis of the power exercised by each of
the parties to the proceedings. They must also be considered when studying the history of
security of tenure, the relationship that has developed between the courts and local
authority lanldords, and how these factors affect the present -day conduct of possession
actions. Consideration of the macro context would not be complete without taking
account of the effect of the class system and the ownership of property. insofar as they
relate to the issues that arise in the study of possession proceedings

In the following chapter. the research data is set out and analysed from these various
perspectives. It is then intended to fonnulate a substantive theory in the tina! chapter
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which will help to explain the nature of the judicial processes involved in possession
proceedings.
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CHAPTER SIX

POSSESSION PROCEEDINGS ~ PRACTICE

1.

Introduction

In chapter three the law relating to the recovery of possession on the grounds of rent arrears
was discussed. The findings of the Civil Justice Review with regard to ci\i.l cases generally and
housing cases in particular were then described. The SACS research carried out for the CJR
was outlined and evaluated, as was other research regarding how possession cases were
conducted prior to the ClR.

The Report of the Review Body on Civil Justice (Lord High Chancellor, 1988) concluded that
tangible improvements could be made in overcoming the problems of (i) the imbalance
between represented and unrepresented

parties~

(ii) difficulties with forms and

booklets~

(iii)

fear of cost; and (iv) failure by defendants to take part in proceedings. The Lord Chancellor's
Department found that the courts did not usually have enough information about the tenants'
circumstances to be able to ascertain whether it was reasonable to make a possession order.
Having acknowledged these problems, the LCD attempted to deal with them by changes in
fonns to make them easier for laypeople to use and to encourage defendants to attend court,
and changes in procedure to ensure that the courts are provided with more information about
defendants' circumstances.

In this chapter the current procedure and conduct of possession hearings for rented property

will be examined and analysed with reference to the changes brought in by the CJR and the
LCD's objectives in making those changes. Have the procedural reforms redressed the balance
of power between represented and unrepresented parties') Have the new forms improved the
process. and do the~' pro\ide the court and the parties v.ith more information to assist them in
the proceedings':' Is the fear of the cost of the proceedings a significant factor. and if so. has it
been reduced') Are more defendants attending court hearings as a result of the changes'> Are
the judges sufficiently knowledgeable about housing and welfare law to elicit the relevant

.. ..
1.' -'

infonnation required for the exercise of their discretion? Perhaps more importantly_ are they
exercising their discretion appropriately or at all?

Section 2 of this chapter will outline the CJR refonns and note the significant pieces of
research conducted by others which are relevant to this project. Preliminary research
conducted prior to the implementation of the CJR refonns is discussed in section 3, and
conclusions drawn from that initial field work are set out in section 4. Sections 5 _ 6 and 7
examine the practicalities of possession hearings, including the scheduling of hearings~ the
venues, the pleadings, the orders request~ the presentation of evidence, the conduct of
hearings, irregularities in the proceedings which were observed, and the availability of legal
representation. If the practice of rubber-stamping local authorities' decisions, recognised
during the CJR, is continuing, despite the efforts of the LCD to change the practice, then the
manner in which local authorities reach decisions about whether to bring proceedings and what
orders to request become important factors in the fairness of the outcome, even though they
happen outside the fonnal judicial process. The role of the courts and their relationship to local
authorities and tenants having been considered, section 8 will discuss the rent arrears policies
of the local authorities who were involved in the hearings, and will explain the views of the
housing officers who took part in the proceedings. Section 9 will set out the views of the
tenants involved in possession proceedings, including those who did and did not attend court.
The recommendations for further procedural changes in possession actions which are
proposed in the Woolf report (1996) will be discussed in section 10. Conclusions as to
whether the CJR refonns have been successful in achieving the LCD's objectives and an
evaluation of the Woolf recommendations will be given in section 11.

Primary research was conducted in 1993 and 1996 in order to address these questions, and the

data collected will be set out in this chapter and discussed using the framework suggested by
Layder (1993), which was detailed in chapters 4 and 5. The interviews and observations

carried out faIl into the first three layers of Layder's research map: sel£ situated activity, and
social setting (see figure 1 on page 110). In order to understand the causal mechanisms of
what takes place in possession proceedings between the parties. in and out of the court room..
it is necessary to consider the macro conte'-1 in which these proceedings are situated. as well as
the historical dimension of the relationship between the courts. public sector landlords and

1~4

their tenants, which was discussed in chapter 2. The research findings set out in this chapter

will be analysed in the following chapter with reference to the macro context and the historical
dimensio~ thus drawing together all of the elements of Layder' s research map. This will

pennit the fonnulation of a theory which will help to explain the nature of the judicial
processes involved in possession proceedings.

2.

Context of the research

When considering the research findings, one should bear in mind the requirements of the
Housing Act 1985 at the time the observations took place over the summers of 1993 and
1

1996. These were discussed fully in chapter three, but a short summary of the requirements
may assist at this point. By virtue ofS. 83 of the Housing Act 1985 (prior to its amendment by
the Housing Act 1996), the plaintiff landlord was required to serve a valid Notice of Intention
to Seek Possession on the tenant( s), giving notice of at least 28 days from the next rent day
before a summons for possession could be issued. Under the previous S. 83, failure to serve a
valid NSP prior to the issue of the summons was fatal to the proceedings; the court should
strike out the proceedings if the NSP was not valid. In order for the plaintiff to obtain an order
for possessio~ it was and still is necessary to prove that arrears relating to the current property
are owing from the tenant. Section 84 of the 1985 Act requires the court to make an order for
possession for rent arrears only if it is reasonable to do so, and case law has helped to define
when it would be reasonable to make an order. When a possession order is suspended or a
case adjourned, the court must impose conditions for repayment of the arrears, "unless it
considers that to do so would cause exceptional hardship to the tenant or would otherwise be
unreasonable" (S. 85(3)(a».

The question of reasonableness is also considered in mortgage possession proceedings. Under
the Administration of Justice Act 1970, S. 36, the court decides whether the arrears can be
repaid over a 'reasonable period', and if so, the level and pattern of repayment. The court's

ability to exercise this discretion will obviously be greatly enhanced if the defendant mortgagor

I The Housing Act 1996. s. 147. amended the Housing Act 1985. s8~. and gave the courts the discretion
to dispense \\ith the requirement of sening an NSP where the court considers it Just and eqwtable to do
so. If rcrommendauons in the Woolf report are Implemented. there \\ill ~ further and more radIcal
amendments to the possession procedure.
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attends the hearing to give the court that information. Unlike the particulars of claim for rented
property, the County Court Rules do not require the plaintiff to supply infonnation about the
defendant's circumstances in mortgage arrears cases. ~

Once a possession order is obtained, whether it be an outright or suspended order. the plaintiff
must apply for a warrant for possession before eviction can take place. Such an application
does not require a further bearing. The normal practice ofbaiIiffs is to write to the occupants.,
giving them the date fixed for the eviction The defendant can make an application to set aside
or suspend the warrant or vary the original order, either before or after evictio~ and such
applications are heard in chambers.

The CJR resulted in changes to court forms to make them more user-friendly, thus attempting
to encourage more tenants to take part in the proceedings, and to give the courts more
background about the defendants' personal circumstances so that the court would have more
information on which to make a determination about whether a possession order was
reasonable. Preliminary research for this dissertation was conducted prior to the
implementation of the procedural changes brought in as a result of the CJR in order to
ascertain what data could and should be obtained. The research consisted of interviews \Aiith
one district judge, one deputy district judge, a solicitor who regularly represents tenants in
possession cases, two local authority solicitors, and one housing department court liaison
officer. The purpose of these interviews was to get a range of views about how possession
proceedings were being conducted at that time and ascertain what each person considered to
be problematic in the process.

The main focus of the primary research was the examination of how possession cases are
conducted in practice to ascertain whether the law is being applied as it was written and
previously interpreted in case law, or whether it is being applied differently or ignored at the
point of reproduction. in the hearing itself Data was collected by observing possession
hearings.. and interviewing the district judges who conducted the hearings and the parties
involved in the proceedings. insofar as it was possible to do so. The results of this research
be set out in this chapter and compared with the research findings of similar recent studies

~ County Court Rules. Order 6. rules 5 and 5:\
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A study carried out in 1989 for the Department of the Environment by Philip Leather and Syd

Jeffers, entitled Taking Tenants to Court: A Study ofPossession Actions by Local Authorities.
provides a useful analysis of practice prior to the introduction of the CJR reforms. The authors
also make some interesting recommendations for improving rent arrears collection practices of
local authorities, as well as for improving the procedure in possession proceedings. which will
be discussed below.

Research conducted by Becky Gray and others (1994), entitled Rent Arrears In Local

Authorities and Housing Associations In England, evaluates the effectiveness of rent arrears

policies, including recovery of arrears through court proceedings. It includes research findings
relating to tenants' perceptions of the legal process prior to the changes in procedural rules.
Gray's research can be used to compare practice before and after the changes, with a view to
ascertaining whether the changes were effective.

Of particular relevance is the study carried out by Judy NIXon et al. (1996), HOllsing Cases in

County Courts. The research was conducted over an eighteen-month period from September
1994 to February 1996, with the following aims (p.3):

•

monitoring and evaluating the impact of different fonns of representation on the
outcomes of housing cases heard in the county court

•

assessing the impact of duty desk schemes located at the county courts

•

considering the defendants' satisfaction with the advice offered and the court process.

The study included mortgage repossessIOns, as well as possesSIon hearings for rented
properties. The researchers were given access to county court records, which permitted them
to carry out a quantitative analysis of 490 housing cases. Their report provides a valuable basis
for comparison with the research carried out for this project.

Other research has been conducted on mortgage repossession hearings by Janet Ford et al
(1995). Although not the main focus of this project, it is nevertheless interesting to note the

way such cases are dealt with in county courts. given that district judges have some discretion
as to whether to make an order for possession It is interesting to compare their use of
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discretion in mortgage cases to the way they use discretion in public sector possession
proceedings, and Ford's and NIXon's work wiD be used as the basis of comparison

Given that the nature and context of possession proceedings are issues which are being
considered, it is interesting to compare them to other legal fora, such as tribunals. Social
Security Appeal Tribunals are a good basis for comparison, in that they deal

\\ith

applicants

who largely have similar characteristics to defendants in local authority possession hearings
and who are mainly unrepresented at the hearing. These tribunals are inquisitorial and informal
in nature, and provide information about alternative forms of procedure. The work of Hazel
Genn and Yvette Germ (1989), entitled The Effectiveness of Representation at Tribw1l1l5. is a

comprehensive study of all types of tribunals, including Social Security Appeal Tribunals.

Reference will also be made to Michael Lipsky's book entitled Street Level Bureaucracy:
Dilemmas of the Individual in Public Services (1980), which provides an insight into and

analysis of the work of institutions he refers to as "street-level bureaucracies" and defines as
''the schools, police and welfare departments, lower courts, legal services offices, and other
agencies whose workers interact with and have wide discretion over the dispensation of
benefits or the allocation of public sanctions" (p. xi). Although the work is a critical analysis of
street-level bureaucracies in the United States, it appears to be transferable and relevant to
those found in the United Kingdom.

Most of the above studies were conunissioned by government departments, reflecting official,
as opposed to simply academic, concerns. They provide infonnation about the relationship
between and the conflicting interests of some of the powerful institutions in our societY"
Parliam~

the courts, and local authorities. This project is intended to allow conclusions to be

draml as to whether, given the changes brought in by the CJR, court hearings are now
perfonning the role which Parliament intended for them when it enacted the legislation which
gave council tenants security of tenure. i.e .. only making an order for possession when it is
reasonable to do so. It is argued that if the courts are doing otherwise. they are in practice
subverting public policy.
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The Woolf report on the civil justice system aclalowledges the shortcomings of the current
practice and procedure in possession actions for rent arrears and proposes the implementation
of a two-stage procedure. The first stage would be a paper procedure to make a court order
regarding the repayment of arrears, with a poSSlble hearing at a second stage if orders are
breached. These proposals will be outlined and evaluated at the end of this chapter.

3.

Preliminary observations and inteniews

3.1

Observation of court bearings

At the beginning of the research project, interviews were conducted and hearings were
observed in order to fomrulate a view about the nature and context of possession hearings
prior to the implementation of the LCD's procedural reforms. The county court chosen for
these initial inquiries was also one of the three centres forming the focus of the fieldwork
which was later conducted. Several years of professional practice in possession cases by the
author also provided an insight about the conduct of hearings in one of the centres (A), and
another, different, venue (B) was selected for the preJ.irninaIy observations in order to provide
contrast. Cases listed for hearing on 28 Apri11993 were observed.
No precise data was collected during the observation of cases in venue B, as the object was to
note the practice followed in that court and to consider whether it raised issues which could be
investigated in more depth later. Practice was similar to that experienced in venue A (although

hearings for possession relating to rented property were later moved to chambers in this
venue). Court B block-listed its cases, which were heard in open court, all of which were
scheduled for the same time. No tenants attended on that day, and the hearings were rapidly
concluded, at a rate of about one or two minutes per case. The practice in this court accorded
with the research findings of Leather and Ieffers in 1987 (1989: 44), which recorded an
average of two minutes spent on the cases they observed.
During the observations it was noted that the district judge appeared to read through the NSP,
and heard evidence from a housing officer. Few questions were asked about the tenants or
their circumstances, unless an outright order was sought. As no defendant attended court, the
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plaintiff's claim was uncballenge<L and the court granted the application each time The \\-ay
the hearings were conducted gave the impression that the court was follo\ving an
administrative procedure which required the barest consideration of whether the facts met the
legal requirements for a court order. Indeed, it is difficuh to conduct an adversarial procedure

in the absence of one of the parties, although possession hearings are based on the adversarial
principle.

Following observation of that morning's hearings, interviews were conducted with the court
liaison officer from the local housing department and the local authority's solicitor who had
represented the housing department that day.

3.2.

Interview with a housing officer

The housing officer stated that the morning's session in court was fairly typical. He thought
that the court usually took about one minute to reach a decision in cases where the tenant did
not appear, and that the local authority were usually given the order that they requesttxL unless
it was requesting an outright possession order. In the latter cases, the court frequently made a
suspended order instead of an outright possession order. His opinion of the district judges who
conducted cases in that venue varied; some were ''too soft", others were ''too daunting".

The Particulars of Claim submitted by the local authority in each case were standardised and
gave details of the rent, the tenancy. service of the NSP (a copy of which was produced). but
gave no details about the tenant which would permit the court to reach a decision about
whether it was reasonable to make an order. Some district judges asked about who was living
in the tenant's household, but others did not. If tenants attendecL they were generally asked if
they had anything to say, but they usually did not say much The district judges tended to ask
tenants why they were in arrears and how much they could afford to repay. The housing
officer recalled one occasion when the district judge ordered the tenant to repay arrears at the
rate of £20 pw, even though his outgoings already exceeded his income.

The housing officer offered the opportunity of examining his case files.

~;,ome

of which

contained sufficient infonnation about the tenant' s circumstances on which to argue that the
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making of an order would not be reasonable in the circumstances: cases where tenants \vere in
receipt of sickness or invalidity benefit or other state benefits, or where there were multiple
debts or other factors which would have an impact on the tenant's ability to pay. This
infonnation was not requested by the court and did not appear in the Particulars of Claim.

Regarding the local authority's rent arrears policy, the housing officer stated that court
proceedings were not used routinely to recoup rent arrears. He asserted that when tenants
were taken to court, it was because the housing department intended to e\ict theIR although
they did ''back down on evictions". The fact that the local authority generally sought
suspended possession orders rather than outright possession orders tends to undermine his
suggestion that court proceedings were used to evict tenants, however. The rent local arrears

policy provides tenants with the opportunity to appear before an appeals panel made up of
three councillors in cases where the housing department is recommending e\<;ction after a
possession order has been obtained from the court. The final decision to evict is taken by the
appeals panel, who were stated to be more sympathetic if tenants turned up to the hearing than
if they ignored it.

The housing officer produced the statistics relating to possession proceedings for the two
previous financial years, as follows:

1991192

6025 cases of arrears
816 NSPs issued

225 cases taken to court
73 suspended possession orders made
16 outright possession orders made

89 cases withdrawn
47 adjournments
16 evictions
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1992/93

4744 cases of arrears
650 NSPs issued

191 cases taken to court
80 suspended possession orders made
23 outright possession orders made
56 cases withdrawn
32 adjournments
3

14 evictions

The housing officer felt that the dramatic decrease in arrears cases was due

at

least in part to

internal re-organisation. Tenants were offered debt counselling, and were later sent a list of
advice agencies at the point where the council was considering applying for possession

3.3

Interviews with local authority solicitors

Following the observation of the hearings in court B in April 1993, an interview was
conducted with the local authority's solicitor who represented the housing department at the
hearings. His comments supported the impression given by the observation: that the court
followed a set routine. He stated that in his view none of the judges applies his mind to \\-hat
the statute requires, that they hardly ever ask for further infonnation except in the cases where
outright possession is requested and the tenant turns up at court. When the local authority is
seeking an outright order for possession, he calls the housing officer to give evidence of the
tenant's background and what efforts were made to contact the tenant and reach an agreement
for the repayment of arrears. Evidence is rarely given by the tenant.

J

The officer did not haYe mfomution about ho\\ many arrears cases wen! left outstandmg each \ car,
howevcr
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The solicitor said that he thought that district judges tended to see suspended possession
orders as not 'real' orders, and that they allowed the council a lot of leeway because of their

political balance. He suspected that private landlords were questioned a lot more closelY.

Arrears in local authority B had been drasticaDy reduced over a five-year period., and the
solicitor thought that the system was working well. He stated that by the time thev took court
proceedings, they had 'reached the end of the line' with the tenants. They only went to court
because everything else had broken down.

The interview with the solicitor from local authority B had many points in common with that
of the solicitor from local authority ~ who was interviewed a week earlier: she also took the
view that district judges did not consider suspended possession orders to be 'rea!' orders, and
they were fairly easy to get. Cases resulting in suspended orders meant that tenants would not
be evicted if they repaid the arrears, and they would have the opportunity of another hearing if
a warrant for possession were applied for. Consequently, those cases were treated more
lightly, particularly if the tenant did not attend. She felt that the judges probably did not read
the evidence in uncontested cases, some of which only took thirty seconds to a minute to
conclude. Cases in which an outright order was sought were more closely examined by the
district judge. She stated that council A usually asked for outright possession orders only in
cases where there were high arrears and no vulnerable members of the household.

Solicitors representing tenants who tried to argue that suspended orders should be deah with
in the same way as outright possession orders did not usually succeed. Local authority A's
soliciror said that she would always resist an application for adjournment in such cases, arguing
that the council was entitled to an order, and a suspended possession order was a greater
sanction against non-payment of arrears than an order for repa)'TIlent of a debt. She felt that the
district judges were usually in sympathy with the council on that point.

When she first started representing council A in possession hearings, one of the district Judges
called the solicitor in and told her how he wanted her to organise her cases The district judge
explained that he wanted the Particulars of Claim set out in a certain way. so that it
corresponded with the draft orders that the judges had to fill in He also wanted her to list ~

143

cases that were the least difficult first (adjournments, withdrawals, etc.), leaving the more
complicated until last. If tenants turned up at court, their cases were heard early in the day. so
that they did not have to wait at court too long. She stated that the possession hearings were

block-listed, with about twelve to fifteen local authority possession applications heard on each
occasion. She stated that the list used to be longer, but the court was now listing them about
every two weeks, which meant that the lists were shorter on each occasion. The hearings took

place in chambers so that tenants would be less daunted by the surroundings, but that seemed
to slow the proceedings down.

Court A operates a duty solicitor scheme, and the solicitor was asked for her \ ;ews about the
efficacy of the scheme. She stated that some solicitors knew what they were doing.. and others
did not; some were more adversarial than others; some knew that they should consider the
possibility ofa counterclaim for the landlord's failure to repair, and others did not. She felt that
the district judges were more open to applications for adjoununents from duty solicitors, and
were tolerant of the fact that the hearings slowed down because of the duty solicitor's need to
take instructions.
When asked about her views as to whether possession applications were being used as a
means of arrears collectio~ the solicitor answered affirmatively. saying that the method was

justified. She felt that it was a heavier sanction than a simple debt collection actio~ and that it
helped the tenant to prioritise payment of rent over other debts. She felt that debt proceedings
would not be an efficient method of recouping arrears, because the means of enforcing the
orders made were not as effective. They had to rely on attachment of earnings orders, and
employers sometimes would not co-operate; tenants were often in and out of work.. too, which
made it difficult to use attachment of earnings orders.

3.4

Interview with a tenants' solicitor

An interview was conducted in April 1993 with a solicitor who regularly appeared in court A

to represent tenants in possession proceedings. His views accorded 'Aith those of the solicitor
from local authority A \\ith respect to the court's use of suspended possession orders He
stated that district judges took the \iew that tenants "were not going to hit the streets' if a

suspended possession order were made, so any arguments against such an order had to be verv
strong to achieve the desired result. He felt that the district judges relied on the supposition
that tenants would always have a 'second bite at the cherry' by applying for suspension of a
warrant for possession before they are evicted, and therefore made suspended possession
orders without any in-depth examination of the facts. The solicitor had given up on ~ ing to
argue that it was not reasonable to make a possession order, unless there was a strong point to
be made which suggested 'guilt' on the part of the local authority. The only time that he could

recall winning a case based on a defence of reasonableness was one in \\tlich the tenant had
been keeping to the agreement to repay the arrears, and the local authority had nevertheless

started possession proceedings.

The solicitor took the view that the district judges in court A were not taking account of the
implications of the Thompson v Elmbridge Borough Cmmcit decision that secure tenancies
come to an end on breach of the terms of a suspended possession order and that they did not
think that it was a factor to be considered in deciding whether an order should be made. He
supported the view taken by Platt and Madge in their article on suspended possession orders

(New Law Journal, 2 I .6.91 ), which suggested that a better approach in possession
proceedings would be to adjourn the hearing on tenns which ordered repayment of the arrears.
This prevented the detrimental effect on the tenancy which a suspended order had. The
negative side of the argument, however, is that it increased court costs if later hearings were
required and made it very difficult to use an argument based on reasonableness if the tenant
failed to keep to the tenns of the order.

The solicitor felt that social landlords should be under a heavier duty to provide the court v. ith
information concerning the personal circwnstances of their tenants than private landlords The
local authority administers housing benefit and thus usually had information about tenants'
finances and the members of their households. He was of the opinion that possession
proceedings should not be taken when tenants are in receipt of income support and rent direct
payments are available for repayment of arrears. The system was flawed in this respect.
however, where the household contained non-dependant members. for whom no allowance is
available with regards to rent Rent direct

oj

pa~ments

(1987) 19 HLR 520. ('A
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cannot be set up to cover non-pa)ment of

the share of the rent owed by non-dependants. Arrears would consequentlv continue to
increase in cases where non-dependants were failing to pay the amount of the noIHiependant
deduction from their parents' benefit.

3.5

Inteniews with district judges

Interviews were conducted with a deputy district judge and a district judge. The deputy district
judge, who is a solicitor who sits part-time as a district judge, was very experienced in
representing tenants in disputes with their landlords. The district judge was very senior and had
participated in the Civil Justice Review.

The deputy district judge, given his experience in representing tenants. was more conscientious
about considering factors relating to whether it was reasonable to make an order than other
district judges who had been observed. He stated that he always examined the 'SP to check
whether it gave grounds for possession, particulars of the grounds., the correct amount of
notice, and was still within the twelve-month period of validity. If he was not familiar with the
local authority plaintif( he asked to see a copy of their tenancy agreement.

With regards to proof of the amount of arrears outstanding, the deputy district judge always

asked to see a computer print-out of the rent account. This would give him information about
the regularity of payments, whether housing benefit was being received, and whether the
arrears figure included an amount for overpayment of housing benefit (which was unlawful at
that time).

The tenant's circumstances were an important factor. If the tenant did not attend, the deputy
district judge would ask the area housing officer for infonnation about the tenant and his
household. He would also ask the housing officer why it was considered reasonable to obtain a
possession order. He made enquiries about the letters sent by the housing department to the
tenant and any visits made to the tenant prior to the issue of proceedings. If the tenarn were in
receipt of state benefits.. he would almost always adjourn the case on terms. rather than make a
suspended possession order. Glven the Thompson \' F:lmbridge case. he felt that it was \\Tong
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to treat suspended possession orders differently from outright possession orders He viewed a
suspended order as a defeat for the tenant.

The deputy district judge feh that there had to be more of a pre-disposition towards makin2 a
....

possession order where the case had come to court before. If there were large arrears., and the
tenant was employed but had made no attempt or offer to repay the arrears. he would make an
outright order for possession. If the tenant appeared

at

~ he would make enquiries of

herlhim in order to be able to make a decision about the reasonableness of a possession order
Before making an order he would take into account the level of the arrears., the history of
payments, whether the defendant was in receipt of state benefits, the reasons for the arrears.
the steps taken by the local authority, any proposals for repayment why the local authority
thought it was reasonable to make an order, and whether there were children or \ulnerable
people in the household. He said, however, that if the tenant did not come to court. he could
not consider reasonableness effectively. That to him was the biggest issue that needed to be
addressed in the conduct of possession proceedings.

If the tenant is representecL the procedure becomes adversarial. If a tenant appears but is

unrepresented, the deputy district judge considered that the court is under an obligation to
make enquiries. In such cases he asked the tenant about herlhis personal circumstances,
benefits, reasons for arrears, children, finances, and what realistic repayments could be made.
However, he felt under pressure of time. and his enquiries depended on the amount of time he
had. Listing was considered to be a huge problem, and he felt that he had no control over the
length of the list as a deputy district judge. He was expected to get through the list of cases
given to him. If he ran out of the allotted time, he would sit through the lunch period to finish
the list. He did his best to be fair, but he felt that the weight of the list was detrimental to
making a fair decision. He was not satisfied that other district judges dealt with the possession
list fairly because of the short amount of time they took to decide cases.

The deputy district judge outlined the training programme he received before sitting on his
own. He felt that the quality of training was good. but that it did not give sufficient intl)n113lion
about the workings of the benefit system ~1ention was made about deductions from benefit
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for repayment of arrears, but district judges did not have a good understanding of the

operation of the system as a whole.

There was a duty solicitor scheme in the court where the deputy district judge ~ but the

quality of assistance provided to tenants varied. Some duty solicitors consented to a harsher
order than he would have made. He feh that the general standard of representation in the
county court was very poor.

The district judge confirmed many of the points raised by the deputy district judge during the
latter's interview in September 1993. He stated that the CJR had correctly ascertained that
'reasonableness' is not considered in possession actions. He felt that it would be impossible to
consider it in every single case, and he picked out the cases where it was likely to be a
significant issue. Evidence about reasonableness was not available if the tenant did not attend
court. The landlord did not know the tenanf s financial circumstances, and the court did not
have the infonnation. The onus of proof is on the landlord, but in reality it is up to the tenant to
5

argue that there is a triable issue on reasonableness. The district judge felt that the Act did not
make sense in practical terms, and it could not work because of the way it is worded He
agreed with the findings of the CJR that 'lip service' is paid to the issue of reasonableness, to a
certain extent.

In the view of the district judge, it was difficult not to make an order in cases where the local

authority cannot contact the tenant and there are large arrears. However, before he made an
outright possession order, he would examine the issue of reasonableness closely. He generally
looked for evidence of a dehberate disregard of the obligation to pay r~ and the fact that the
tenant is in employment. plus the existence of large arrears, usually in the region of £ 1500£2000. He stated that he would make a suspended order even if there were the same sort of
arrears, and the landlord had contacted the tenant, and both were content that the tenant
should pay £2-£3 per week towards the arrears. If the council were pressing for an order for
repayment at £25 per wee~ he would examine the case closely and rarely made such orders
~ The Rent Act 1977. the Housing Act 1985 and the Housing Act 1988 all have dJ..scret100ar;. grounds for
possession tmed on rent arrears. which require the court to be satisfied that it IS rcasorubk to make J
possession order. The Housmg Act 1985 governs secure tenancies. the ~~ of local authonty r~:~·"'i1on
actions.
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The fact that orders can be varied and warrants for possession can be suspended affected his
decisio~ he was aware that tenants have a second chance to prevent

e\ iction

after an order is

made.

When asked for his views about why tenants did not come to court very often. the district
judge replied that he assumed that tenants did not come because they felt thev did not have any
J

_

chance of succeeding. Tenants did not understand the issue of reasonableness, and he was not
sure that the courts understood it either. The district judge stated, "We fudge it. Unless the
tenant turns up, we can't do anything apart from fudge it." He did not feel it was right not to
make a possession order simply because the tenant did not come to court.

The district judge said that he treats private landlords and social landlords differently Local
authorities generally have systems in place to offer advice and assistance to tenants, which few
private landlords have. There is seldom an ulterior motive with social landlords, in his \ iew,
whereas private landlords are generally trying to get rid of tenants. He felt that private
landlords should have their motives looked at when considering reasonableness.

3.6

The views of the Lord ChanceUor's Department

An interview was conducted with a seruor civil servant from the Lord Chancellor's
Departmen~ who was closely involved with the Civil Justice Review, in January 1994. She

provided background to the way the CJR was carried out, the issues considered, and the
reasons for the action taken by the LCD.

The govermnent had for some time recognised that local authorities were using possession
actions as part of their rent arrears collection procedure, rather than genuinel~· asking for
orders for possession (DoE, 1974; DoE, 1978). The LCD had taken the view that rent actions.
which were introduced in 1971. were preferable to possession actions in cases of rent arrears
where the local authority did not intend to evict. :\ rent action \\ithout a hearing was proposed
by the LCD to cut down on the delays in the judicial process which lead to huge arrears
building up. The civil servant stated that the proposed new form of rent action proved not to
be viable due to changes \\Jithin the LCD. In any case. local authorities wanted some ~)fl of
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sanction if rent arrears were not paid; they feh that court pr~gs without the sanction of
the threat of a possession order would not be as effective. The small claims procedure

\\ClS

there to be used if rent arrears were to be treated simply as a debt.

The next reform considered by the LCD was the introduction of a new form of housing action.
which would have meant that landlord and tenant disputes were dealt \\ith by arbitration.
There had been a lot of calls through the consultation process for the establishment of a
separate housing court. The proponents of a housing court felt that the profile of housing cases
needed to be raised. They argued that housing law is very complex, but district judges and
lawyers are sometimes not sufficiently trained in the subject area. The second reason they gave
was that there was a need for a lot more people in the legal profession to be specialised in this
area of work.

The LCD accepted that housing law is very complex and that the profile of this area needed to
be raised. However, it did not feel that a housing court would necessarily have that effect. The
LCD took the view that the profile could be raised by changing the listing procedure, i.e., by
block-listing possession cases. They did not accept the second reason given to support the call
for a housing court (a need for more housing law specialists), because of the vested interest of
the law professionals.
Recognising that there were a lot of possession actions. but relatively few cases brought to
enforce Tenants' Charter rights or landlords' obligations to repair, the LCD proposed the
housing action as a means of pennitting tenants to use the judicial system themselves by
arbitration, rather than having to rely on legal representation. The proposal for a housing
action for repairs cases was dropped because of the need for expert evidence in such case~.
which was to be dealt with through independent court advisers. Primary legislation would have
been required to create a power for the courts to appoint advisers, however, so the idea was

dropped. It was felt. too, that legislation which gave tenants the right to carry out small repair"
themselves had taken away some of the pressing need to improve accessibility to the court s in
this area. (Whether replacing an adversarial system by arbitration improves accessibilit\ for
council tenants is questionable. but that appears to be the \ ;ew of the LCD.)

150

The civil seIVant stated that the CJR was the resuh of the Benson Repon, which recommended

review of the civil justice system before legal aid could be reviewed. The six

cate20ries
'-'

of

cases which were the most rrumerous, including housing cases, were selected for re\iew.
Independent consultants were hired to carry

out

research into what work the

actually doing, and then consultation papers were

produ~

courts

were

followed by proposed policy

changes. The Prime Minister had ordered the CJR to be conducted. The LCD requested a

period of five years in which to conduct the review, but permission was only given for a three-

year period. "The review needed to be steam rollered," commented the civil servant.

An independent advisory committee was set up to make recommendations about changes in

policy. Its members represented the

ruc, insurance companies, the Office of Fair Trading.

NACAB, the Law Society, the Bar Council, and the judiciary. Although the committee made
decisions about recommendations, they were also advised by the LCD. Ahhough the Lord
Chancellor was not obliged to accept the committee's recommendations, he did so.

The Department of the Environment also had an input into the review. It was suggested that
the accelerated possession procedure for shorthold tenancies was the DoE's initiative, because
it wanted to try to revive the private rented sector by making it easier for private landlords to
evict their tenants.
The civil servant then commented on several of the findings of the research conducted by
SAUS, as follows:
(a)

The LCD accepted that the issue of reasonableness in possession cases was not being

considered by the courts because they did not have enough information about the tenants'
circumstances.
(b)

The research commented that the judiciary's training. in the area of housing law needed

to be improved but the civil servant stated that the Judicial Studies Board negotiates \\;th
district judges regarding their training. The LCD carmot dictate what the judges should study
She felt that district judges had become more aware of the DSS direct pa\ments scheme for
rent arrears

151

(c)

The civil servant stated that the LCD could not do anything about the practice of local

authorities telling their tenants not to come to court. All the LCD could do was to try to gP.'e
tenants more information through improvement of the court forms and the circulation of
infonnation leaflets. The whole tone of information given to tenants had changed and the\.
.....

.

were now advised through the forms and leaflets to come to court regardless of \\ hat they had
been told by their landlords.

(d)

The civil servant took the view that the new court forms used in possession actions

would "make a difference to the problem of the courts rubber-stamping requests from public
landlords". She felt that the courts would have to be more careful to ensure that their decisions
were based on facts, in case appeals were taken.

(e)

Doubts were expressed about whether the reforms would resuh in changes in the

attitudes of tenants involved in possession cases, but the LCD had tried to support tenants as
much as possible. The civil servant did not expect that holding bearings in chambers would
increase attendance at court, because tenants did not understand the difference in the venues.
They associate civil courts with criminal courts.

(f)

The LCD had made an effort to ensure that the new forms were worded in plain

English. For example, the use of the term 'mesne profits' had been dropped because it was
jargon. The civil servant said that the CJR was based on the idea that courts had customers
and provided a service. More staff time was required if things were not made clear in the first
place. They had to aim at the "lowest common denominator".

With regard to the LCD's reasons for making the changes, the ci\il servant stated that the
object of the reforms was not to save money. It was a customer oriented approach. In fact. the
refonns produced a cost negative outcome as far as ordinary possession proceedings were
concerned. because more people might start attending the hearings There were fears that if
defendants started coming to court the hearings would take longer. resulting in dela ....s for the
lawyers involved in possession cases that day who would have to wait longer for their
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cases to be called. Lawyers had been lobbying for listing cases for a panicular time. rather than

all at the same time.

The consideration given to the access to justice element of the review was a result of research

and consultatio~ which also raised issues of the cost, complexity and delay experienced in
bringing proceedings.

The numbers of cases listed during a morning is the decision of the district judges.. according to
the LCD representative. They have targets set for the period within which they have to have
hearings and targets for court room usage. Five hours per day is the maximum usage. There is
no target for waiting lists, such as 30 days for a IS-minute hearing., or 40 days for a hearing of
6

more than 15 minutes. District judges would have to look at the way they compile their lists if
the fact that they have more information leads to fewer cases being dealt with per day Lists
are compiled in advance, but district judges can be changed on the day. so the system collapses
sometimes.

In order to see whether the reforms achieve the desired result of greater defendant

participation in the proceedings, the civil servant stated that the LCD would monitor the
process by selecting a number of courts, examining their files. and obtaining statistics to see if
the forms of reply were being used.

4.

Conclusions drawn from initial observations and interviews

The interview with the representative from the LCD provided a good insight into the workings
of that department and the conduct of the CJR. The LCD took the view that the courts \\ ere
not implementing the legislation in local authority possession cases. The courts rarely e.xercised
their discretion as to whether a possession order should be made. which resulted in thetr
'rubber-stamping' local authorities' applications. The local authority solicitor inteniewed
stated that she thought that the courts gave the local authority what it wanted in most ~
The district judge from court A had called her in to discuss how the cases should be organised

t>

It is interesting to note that the Court Senice's Charter for Court Csers (1995 1~) gIves cxacth those

hstmg targets for

coun~

courts.
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and pr~ which supports the view that the relationship between the court and the plaintiff

in these cases was different in its nature to that between the court and the defendants. There
was clearly an imbalance between the parties in possession actions, which was one of the
findings of the ClR. Research conducted after the implementation of the eJR refonns should
therefore examine whether the balance between the parties had chang~ what \ iews the courts
took of the parties, whether the courts maintained an impartial stance \\nen hearing cases, and
whether they began genuinely to exercise their discretion before making a possession order.

During the obSeIVation of possession hearings no defendants attended court. Although no
conclusions can be fonned from that, given that the hearings took place on only one morning.
this pattern was confirmed by personal experience over a number of years and by the research
conducted by SAUS for the CJR, as well as other studies. This was one of the issues
highlighted by the CJR which it intended to try to redress. It was proposed to interview tenants
following the CJR refonns to see whether they were more likely to attend court for their
possession hearings, and find out their reasons for attending or not attending. Questions to
tenants would also examine whether fear of cost was a significant factor in their decisions to
obtain legal representation and whether the changes to the forms made the tenants more likely
to read them and return the Reply form to the court. Most significant, however, was the issue
of imbalance between the parties. Interviews with tenants would provide an insight into their
attidue to their landlords and the courts, and their experience of being involved in court
proceedings which threatened them with eviction.

Interviews with representatives of the housing departments and local authority solicitors would
examine the practice of plaintiffs in rent arrears cases and how they used court proceedings to

collect arrears and/or evict tenants. Given their close relationship to the courts as . repeat
players' in possession hearings, it would be important to look at how they reached decisions
about whether to take proceedings and what applications to make.

One would expect the physical milieu in which possession hearings take place to be an
important factor in the conduct of proceedings. particularly its effect on parties not u~'rl to the
conte\.1 The district judge intef\.iewed felt that possession hearings should take place in t~

more intimate surroundings of district judges' chambers, to make the process feel les..'
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intimidating to tenants. The views of the parties about the physical surroundings should
therefore be sought during interviews.

5.

The court environment and management of cases

5.1

Block-listing of cases

Leather and Jeffers (1989) noted that the chief clerk in each county court has responsibility for
organising the court workloads according to the requirements of the County Court Rules. the
relevant legislation, and the decisions made by the judges and district judges. In their research.
"[s]everaI chief clerks indicated that their job was to make efficient use of scarce judiciary
resources. Hence more frequent and shorter sittings, or the mixing of local authority
possession cases with less similar proceedings, would require a substantial increase in the
resources available to them. ... [A] greater frequency of hearings would reduce delays but at
considerable cost in terms ofjudicial resources" (p. 39).

As part of the research conducted for this project, hearings were observed in three county

courts which use block-listing for their possession cases. In other words, these courts group all
of their possession cases to be heard one after the other on specific days. The district judges
interviewed in the courts where cases were block-listed all thought that it was the most
efficient way to hold the hearings. It pennits local authorities and housing associations, who
bring the greatest numbers of proceedings, to deal with all of their cases in one sitting and on a
regular basis. Consequently, time is not wasted by the entry and exit of the parties from the
court, or the necessity to swear in witnesses for each case individually.

One of the courts which block-listed, divided the hearings into three groups depending on the
category of plaintiff (local authority, housing associatioIL or private landlord), and listed the
groups at different times. This was done so that the tenants would not all have to come at ten
0' clock

and wait the entire morning for their case to be called. That system did, however.

mean that there were times during the morning when the court was not in session

Leather and Jeffers (1989) commented on this practice in their study (p 17)
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''Where tenants do attencL they may face a substantial period of waiting
because a large batch of cases is listed for calling at the commencement of the
hearing. This is because an appointment system would require additional
judicial resources. In practice any major increase in the level of attendance by

tenants in such cases would also pose problems for the administration of the
courtS."

Lipsky (1980: 89) takes the view that making clients wait for service is a typical characteristic
of all bureaucracies:

''Clients are typically required to wait for servIces~ it is a

SIgn

of their

dependence and relative powerlessness that the costs of matching servers with
the served are borne almost entirely by clients. It is to maximize the efficiency
of workers' time that queues are generally established."

It is common practice across all courts, civil and criminaL that a number of hearings in open
court are all fixed for hearing at the same time, which means that some people have to wait a
considerable period before their case is called. This is done to save judicial resources. as
Leather and Jeffers state above, and seemingly little account is taken of the cost to the court
users. In the hearings observed in open court, however. some effort was usually made to call
the cases where defendants were attending ahead of those where the defendants did not attend.

5.2

Open court versus hearings in chambers

The County Court Rules require possession proceedings for rent arrears to be held in open
court, while possession applications for mortgaged properties are held in chambers The C JR
criticised this practice as being unduly onerous on tenants. \\ho are forced to discuss their
affairs in public when they attend hearings. Two of the courts observed held possession
hearings for rented property in open court. but the third ignored the requirement and helJ rent
arrears cases in chambers. mixed in a list which also contained mortgage arrears cases

Order

~9.

rule 1A

The majority of district judges interviewed felt that it was unfair to tenants to hold their cases

in open court and stated that they would prefer the hearings to take place in chambers. Two

district judges did not want the hearings to be moved to chambers, however, because the\. felt
it would slow down the time it takes to hear the cases. By baving them in open court. it was

possible to get all of the parties into the room at the beginning of the list. thus sa\ing time
between cases. They also noted that it reassured some tenants to be able to watch the cases
that were heard prior to theirs. Two of the district judges who sat in the court where hearings
had already been moved to chambers did not believe that the

c~e
~

had resulted in it takinll;
~

longer to hear the cases. They were in favour of it because it saved resources by not taking up
a court roo~ no clerk was required, and only one usher was needed to manage the chambers
appointments for all of the district judges who were sitting.

Each of the county courts visited is located in modem buildings which resemble office blocks
They have waiting rooms which are carpeted and furnished with brightly coloured upholstered

chairs. This contrasted markedly with the image of courts portrayed in films and on television..
where the buildings are imposing in the sense of having rather grandiose designs 'With lots of
steps leading up to a huge entrance surrounded by Greek columns It is assumed that the
modern surroundings are less likely to overwhelm those who are not used to being in them on
a regular basis.
There was a marked contrast in the court room environment, however, depending on whether
the hearings took place in open court or in chambers. In both the county courts where the
hearings were in open co~ the layout of the rooms was more or less the same the district
judge sat at the front on a raised dais behind a large enclosed desk immed.iatelv in front of the
judge's bench and facing the rest of the room sat the clerk to the court. solicitors and barristers
representing the parties sat at long benches two or three rows deep in front of the clerk, the
unrepresented parties and the public sat at the back of the room or along the edges of thl'

roo~ the witness boxes were at the front on either side of the clerk's desk The number of
people present in court ranged from six to thirty-two at anyone time
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The layout of the court room enabled the judge to see and hear the parties and their 'Witnesses.
and so was practically designed from that point of view. It also had the effect of setting the
judge above the rest of the participants, both physically and symbolically, \\hich may have been
another reason for the design. It helps to enforce the authority of the court. arguably, to see
the judge in an elevated position. The layout has the effect of separating legal representatives
from unrepresented parties and everyone else who was present. The way the parties are

dressed also separated them. District judges wear robes and a wig in open court. Solicitors
wear robes and tabs around their collars, and barristers wear robes, tabs, and wigs The dress
requirement is traditional, part of the unwritten rules and codes of conduct that surround
courts. All of the above form part of what Lipsky (1980: 90) descnbes as the "confusing
jargon, elaborate procedures, and arcane practices that act as barriers to understanding how to
operate effectively within the system".

The layout of the district judges' chambers, by contrast, are altogether less fonnal and less
imposing. They are much smaller rooms and act as the district judges' offices. The district
judge sits behind a desk at floor level and the parties sit at tables arranged in front of the desk
Neither the district judges nor the legal representatives wear robes or wigs. The onl\" people
present are the parties and their legal representatives, in addition to the district judge Because
they are offices, the decor reflects the taste of the individual district judge. Although it is not
intended to draw any firm conclusions in relation to the decor. it is nevertheless interesting to
note the differences. In the three rooms observed which were occupied by male district judges.
the decor was quite formal, with heavy wood tables and desks. One office had dra\\-lngs of
judges and historic scenes, and a pendulum clock ticking on the wall. (The district judge
commented that he wished that he could have a clock that struck the hour. and preferabh the
quarter hour.) The fourth room, occupied by a woman district judge. had a much softer decor
pale pink walls and carpet, framed prints of cats in tones of pink and grey. and two vases of
flowers.

As noted above. all of the district judges inteniewed felt that the environment in chamhers
would make tenants feel more at ease than being in open court But would that encourage
more tenants to attend court') One district judge wondered whether tenants "·ere a\\ arc of
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where exactly the hearing would take place and whether they knew the difference between the
two venues.

Tenants had mixed views about where the hearings should take place. One commented that it

had helped her to be able to watch other cases heard before hers in open

court~ she could

see

how they were handled and felt that the judge was fair in how he dealt with the other cases
Another said that he didn't feel nervous about speaking in open co~ and it wouldn't make

any difference to him whether the hearings were in open court or in chambers. A third had
been to court for divorce proceedings~ consequently he was not very nervous about the

possession proceedings because he knew what the hearing would be like. A tenant whose
hearing was held in chambers said that she was not put off by the building and did not feel
uncomfortable by being there. She went on to say, however. that going into the room was not
a friendly experience because of the manner of the district judge and the way her case was
dealt with.

Nixon et al. (1996: 21) came to the definite conclusion that tenants found hearings in open
court to be "degrading and embarrassing", as they did not want to air their personal finances in
public. They also found that ''tenants became increasingly nervous as they waited in court.
anticipating public humiliatio~" which discouraged some of them from discussing their cases
with the district judge. One tenant fonned the view that they were treated like cattJe ~ixon et
al. considered that the combination of open court and block-listing contributed to two further

negative perceptions on the part of tenants. First, some tenants took the \ iew that the system is
unjust because cases involving differing levels of debt are not dealt with consistently. they
could not understand why they were in court with comparatively low amounts of arrears.
while tenants with higher arrears were dealt with more leniently Second. some tenants came
to the conclusion that attending court is pointless~ they observed the cases heard prior to theirs
and decided that the court was biased towards the landlord

Those tenants interviewed for this project who did not attend court had varying reasons which
will be discussed in more detail below It is worth noting that six of them stated that the:. v.ere

nervous _ and some were even 'terrified'- ofha\ing to go to court Thev did not reall\" knov.

what to ex-pect if they had attended. and it is doubtfUl that ha\ing their ca'-,('$ hearJ in pr1\'ate
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would have reassured them enough to make them want to attend
county court

CDUrt.

Some equated the

with the magistrates' court and Crown court.

Discussion

The evidence discussed above suggests that there is no easy answer to \\nether hearings
should take place in open court or in chambers; both milieux have good and bad points It was
argued by the district judges that hearings in chambers help to put the parties

at

their ease

Those tenants whose cases were in open court sat in the court room considerably longer than
those whose cases were heard in chambers. TIle latter were only in chambers for a maximum
of five minutes, generally, and presumably they would have had less opportunity to take in
their surroundings. The impact on individuals who are ushered into a large courtroom. as
opposed to a smaller office environment, should not be discountecL however Court facilities
were discussed in some detail in the Nixon report (1996: 25), which said that tenants were
either satisfied or indifferent to the facilities:

"The limited concern [with court facilities] is a result of a number of reasons

First, over one third of those interviewed claimed not to have considered the
facilities in court, as they were too concerned with their case to notice. Second.
as most interviewees appear to have waited a relatively short time before their
court appearance, they did not necessarily need to utilise facilities such as
coffee machines. It is significant that in the case of interviewees attending
courts where there was a long waiting period (sometimes as long as two-and-ahalf hours before entering court), facilities were perceived as more important

Third. some interviewees appeared to possess a rather fatalistic attitude
towards the court - some said that they felt so distressed that nothing could be
done to improve the situation, while others considered that a court is a
functional building whose function is not necessarily to be pleasant Fourth. it is
also possible that court facilities were reasonably adequate and thus individuals

may have had limited reason to consider improvements
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Of the tenants interviewed, those who attended the hearings were less preoccupied with their

swroundings than with the way in which their cases were handled and the decisions that

\'We

reached. Being able to observe cases before her own was an advantage for at least one tenmt.
Two of the district judges also felt that such observation was an advantage

to

tenants. One

tenant whose case was heard in chambers was Imhappy with the healing beaJlse of the

attitude of the district judge. NIXon's report (1996: 25-26), however, concluded that observing
other people's hearings can lead to negative perceptions about the justice system

It would be difficult to measure the impact of the court room enviromnent and legal procedure
on the parties and whether it affected their ability to put their case. Tenants who attended

court, it may be argued, would probably have been more assertive than those who chose not to
attend and would have been less timid about speaking out. The counter-argumem is that some
tenants dislike having to discuss their private affairs in front of a lot of people. Ahhough none

of the tenants interviewed for this project mentioned this, most of the district judges felt that it
was an important factor. This point was also emphasised in the NIXon report (1996: 22).

Leather and Jeffers (1989: 41) also commented on the point:

"The courts are intimidating places for the majority of tenants and it is all to
[sic] easy for tenants to be put off making an appearance at all or to make an
effective intelVention in their own case because they do not know enough
about the way the courts and the legal process work. In the opinion of some
chief clerks and registrars [now district judges] there would be little point in

providing much more advice about the court as this would only serve to delay
the cases and would not affect the fact that tenants were in arrears and had vesy
little case to argue."

The combination of block-listing and holding hearings in open court appears to contribute to
negative perceptions fonned by some tenants who attended court. As noted above, one tenant

felt that they were treated like cattle. Block-listing, according to Leather and Jeffers. quoted

above, is used because it saves judicial resources· 'The practice fits in with Lipsky' 5 analysis
(1980: xii) of the coping mechanisms of street-level bureaucracies:

161

"Ideally, and by training, street-level bureaucrats respond to the individual
needs or characteristics of the people they serve or confiont. In practice, they
nmst deal with

clients on a mass basis, since work requirements probaDit

individualised seIVice.... At best, street-level bureaucrats invent benign modes

of mass processing that more or less peImit them to deal with the public fairly,
appropriately, and successfuDy. At worst, they give in to filvoritism,
stereotyping, and routinizing - all of which serve private or agency purposes."

Lord Woolf suggested in his consultation paper (1996: 5) that hearing possession cases in
open court is distressing for tenants and may create an additional dele! rent to attendance at

8

hearing. One of the recommendations made in the Woolf report (1996: 221) is that "[8]0
hearings involving discussion of a party's financial aftairs should be held in private. The best

approach is for all possession proceedings to take place in the informal surroundings of
chambers. There should be no overall ban on public attendance, but either party should be able

to apply for members of the public to be excluded." Whilst this appears to be

8

good

compromise in light of the research findings set out above, it might have the practical effect of
excluding people who do not otherwise know that they are permitted to sit in chambers,
thereby depriving some tenants of the experience of watching how other cases are dealt with.

Genn and Germ (1989: 159-171) have described procedure observed in Social Security Appeal

Tnbunals, which are held in chambers, with all those present sitting around

8

table, and in

which the procedure followed is nruch less formal than that found in county courts. Care was
generally taken to make introductions and to explain the nature of the tribunal, in order to tty

to put appellants at ease. One drawback noted to such infonnal surroundings was that the
appellants might not realise that they nevertheJess had to present their arguments and convince

the tribunal that the decision of the DSS was

wrong in their

case. They were ftequeody

disadvantaged through their inability to express themselves clearly and cogently. The tendency

of appellants was to simply respond to questi~ they rarely offet ed additional information
and were frequently nervous and reticent. One might conclude from a comperison between

tribunals and 00lUlty court possession hearings that the imbalance between the parties is more
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1ikeIy to be a salient &ctor than the verue in which they are htJd or the formality of the

procedures used.
Whether or not hearings are held in public or in private, tenants wiD lJSIlaDy be

at

a

disadvantage if they are not represented and their landlords are. Putting tenants at their ease is

an important consideration, and undoubtedly the room in which the hearings take place will
help achieve that goal. The attitude of the district judges towards the tenants and the way they

conduct the hearings is even more important. But of equal importance is the fact that when
they do appear in court, it is generally without the benefit of independent legal advice or

representation. Having the assistance of an experienced advocate would help to ensure that all
of the relevant facts relating to the tenant's case were put before the court. This point will be
discussed more fully below.

6.

The conduct of hearings

6.1

The pleadings

The County Court Rules and fonns were modified following the completion of the CJR. When
interviewed, a civil servant in the LCD who was closely involved with the CJR stated that the

LCD accepted that the question of reasonableness

was

not being considered by the courts

because they did not have enough information She stated that the new fonns should "make a
difference to the problem of the courts rubber-stamping requests from public landlords." She

feh that the courts would have to be more careful to see that their decisions were based on the
facts because of the poSSIbility of appeals.
Landlords are now required, where poSSIble, to describe the tenant's personal circumstances
and give any other information which would be relevant to the issue of reasonableness. In the

standard fonn Particulars of Claim, this information is supposed to be set out in paragraph six.
The instructions for completion of that paragraph read,

~'Give what details you know of the

defendant's financial and other circumstanCeS. Say in particular, whether Housing Benefit or
arrears are paid direct to the pJaintiff by DSS and if so, how much." [See appendix 1.] In

paragraph four of the form, landlords are required to recite the steps they have taken to
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recover the arrears, whether there have been any previous court proceoiinp, their dates, and
the terms of any orders made. Paragraph three requires the landlord to set out a scbedI de of
rent payments, giving details of payments missed or made later than the date due, and stating

whether the rent has been paid regularly and on time. If completed fully and in detail, the
infonnation required would assist the court in reaching a decision, not only about whether the
ground for possession has been proven, but also whether it would be reasonable to make an
order for possession.

When a sununons for possession is sent to a tenant, sIhe also receives a form called the
'Reply'. [See appendix 2.] The Leather and Jeffers research (1989: 16) carried out prior to the

completion of the CJR criticised the then form of Reply for giving ''no indication to the tenant
about what information could assist the court in reaching a judgement on whether it is

reasonable to grant an order." This fonn was heavily amended by the LCD after the OR was
completed. The civil servant referred to above said at interview that there was a move towards
the use of plain English, which was her particular "hobby-horse". The forms bad to be aimed
at ''the lowest common denominator", so that they could be understood by most people. She

dropped the use of the phrase 'mesne profits' because it was simply jargon.

The ClUTent Reply form relies heavily on the use of tick boxes for answers. Instructions at the
top of the fonn tell the defendant to tick the correct boxes, fill in the information requested or
put NtA, keep a copy of the Reply and sendltake the original back to the court office shown

on the sununODS. It also states that help can be obtained from the county court staff or any of
the advice agencies on the list which is sent out with the summons.

If filled in correctly and in detail, the Reply fonn would help a defendant put together a
defence to the proceedings, without having much knowledge or understanding of the law. For
example, it asks whether the amount of arrears claimed is correct, whether the grounds

00

which possession is sought are correct, whether the Notice Seeking Possession was ~

whether sIhe has a counterclaim against the piaiidift; for details of the members of the
household, and for information about the defendant's financial circumstances· The final box
requests information about why the arrears have occurred and whether Ybe would suffer

exceptional hardship by being ordered to leave the property illmwiiateiy.
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Are the fonns used by defendants? It was not possible to read the court files of the cases heard

in open COW1, but files were made available for the cases beard in chanlbers. Of the 180
possession cases for rented property which were obsel'ved, in only seven instances were

Replies mentioned by the district judge as having been filed or seen on the COUrt file. In one
case a letter sent in by the defendant was read out. It may be that there were more Repfies filed
than were referred to, but aD of the district judges said that they were cardy used by
defendants.

The report compiled by NIXon et aI. (1996: 48) stated that in the files which they eumined
only 9010 of the tenants wrote to the court using the fonn of Reply. Tenants experienced
difficulties in understanding the questions and bad stated that the fonn was too complicated.
The researchers concluded that use of the £onn, however, had a beneficial effect on the
outcome of the proceedings, because a higher proportion of tenants who used the form
received a suspended order than those who did not use it.

It is interesting to note that Leather and Jeffers (1989: 40) found a much higher level of return
of the Reply fonn from local authority tenants prior to the CJR changes. In the files eumined
at five different county courts, the level of return varied from 13% to 3~/o. Their study
showed that of those who did not return the forms, 3:ZOlo said that they did

not

send it in

because they had reached a repayment arrangement with their Jandlords.

Are the Particulars of Claim and the Replies read by the district judges? Practice varied from
court to court and from judge to judge. Two district judges said that they read all of the papers

prior to the hearings. One said that he never reads the papers at all and relies on the local
authority's representative to give him the infonnation he needed during the hearing. The

general practice seemed to be that the papers were read quickly and sometilues superficiaDy
during the hearing. One district judge said that there was DO point in reading the papers prior
to the hearing becaJJse they were aD in standard format. Another said that he glanced at the

Reply fonns to see if there was a dispute, but mostly the forms said that the tenants were on
Income Support. He admitted reading the papers '~ beoIuse of pres.u-es of time.
This is an important issue which will be disaJssed in more detail below.
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District pldges were asked whether they thought that the forms brought in after the CJR were
an improvement over the previous fonns and whether they provided the

cowt

with more

information about the tenants. Opinions varied. One district judge thought that the forms were
a definite improvement, but he was the person who stated that he never read them Another
stated that he felt that the new Partirulars of Claim form was inferior to a propea Iy drawn

pleading, but that it was not as bad as the new accelerated possession poa:dure form He
went on to say that lawyers were capable of using plain English, and he thought that the LCD
should have had a lawyer draft the form, commenting, "It's just a OOreauaat's form, not

something to be proud of" Others found the history of the rent arrears a useful addition. Some

found the information set out in paragraph 6 helpful, but they tended to rely more on
infonnation obtained from the housing officer who gave evidence in the case.

Some of the tenants who were interviewed were not aware that they had been

sent

a Reply

fonn with the summons. Others said that they did not see any reason to fill in the fonn becaJ 15e
they had reached an agreement with the housing officer about repayment of the arrears.

Discussion

The standard fonn Partirulars of Claim and Reply, although disliked by some district judses,
nevertheless would assist an unrepresented litigant in presenting the court with the information

necessary to decide whether a possession order were justified, but with some qualifications.
The person would need to be at ease with fiDing in forms, capable of understanding the isSIleS

involved and evaluating the other party's case, and able to formulate counter-arguments when

necessary. The tenants interviewed displayed verbal skills at various levels. Two tenants said
that they could not understand the documents that had been issued, and it was car from

discussions with them that they did not understand the process in which they were involved.

Three of the tenants interviewed bad higher education qualifications, but none of them had
tiDed in the Reply foons. Similar aiticisms were made by tenants in the research by Nixon et
aI. (see above). The housing officers interviewed stated that some of the tenants who are taken
to court have mental illnesses or disabiliti~ it is unlikely that they would be able to make good

use of the fonns.
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In one case, the local authority's solicitor stated during the hearing that the defendant had sent

in a Reply fonn in which she stated that she bad received the NSP. He informed the court that
the Reply fonn was incorrect because service of the NSP had been overlooked and requested
an adjourmnent so that one could be served. The district judge commented that he found it
interesting that someone who was presented with a form requiring a yes or no answer would

fill it in even if they did not understand it.

When the NJXOn and Leather research findings are compared, it appears that the level of
response using the fonn of Reply has actually gone down since the fonns were redesigned.
This may be because the form is harder to understand and use than the previous funn, or it
may be due to other filctors such as greater efforts by social landlords to reach agreements
with tenants for the repayment of the arrears. Further research would need to be carried out to
detennine whether the reasons for non-use relate to the fonn itseI( the general lack of
engagement with the possession process, the fact that most of the judicial outcomes are
negotiated and agreed prior to the hearing, the level of advice and assistance available to
tenants, or other factors.
Even if one assumes that all of the forms are correctly filled in, they serve no purpose if they
are not reaci. As noted above, one district judge stated that he never reads the papers, others
said that they read them only perfunctorily, to ascertain whether there is a dispute or an offer
to repay the arrears at a given amount. The general view among the district judges was that the
changes in forms had not made any material difference to the process or to the outcomes,
although two commented that they found the rent accounts useful.

6.2

The orden requested

The outcome of a hearing is influenced by various factors, one of which is the kind of order

applied for by the plaintiff. As will be discussed more fully below, the object of pos5eSSioo
proceedings taken by local authority landlords will not always be to gain possession of the
premises. Possession proceedings are used by local authorities as part of their rent arrears
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coDection policies. They (together with mortgagees) may start proceedings for a varietv of
reasons (NIXOn et aI., 1996: 35), including:
.

".

to establish contact with '" tenants'm order to obtain a mUh1aDy

satisfactory repayment schedule;
•

to formalise existing agreements and establish sanctions if defendants

default on the agreements;

•

to settle disputes over the amount and reasons for the debt;

•

to put defendants under formal notice that action

must

be taken to

repay the arrears and prevent further ~Jation of the problem."
Ford et aI. (1995: 83) reported that mortgagors used possession proceedings for reasons other

than to evict the owners: "in order to encourage borrowers who were reluctant to make
contact, to do so; to regulate or reinforce an administrative arrangement"; as well as to request
an outright possession order.

In the study by Gray et aI. (1994: 204), it was found that housing associations and local
authorities almost always asked for suspended possession orders. Three housing associations
(out of the 29 studied) and six local authorities (out of the 30 studied) would always seek
outright possession orders where no contact bad been made with the tenant or previous
arrangements had broken down. One of those six local authorities added the safeguard that

outright orders would only be requested for households where there were no children. and

there was a waged wolker who could afford to pay off the debt.

In the cases observed for this project, local authority C requested outright orders in only two

cases, and district judge A granted them. The first case related to an abandoned

property

where there were £ 1700 arrears outstanding. In the second case an outright order was made
against a tenant who had a history of making large payments to clear the arrears when outright

orders had been made in the past.
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District judge F made three outright orders. In the first case, taken by local authority B. it \\as
alleged that the tenant owed more than £3000, and he did not think that she would be able to

repay the arrears at a reasonable rate. In the second case, taken by a housing association. the
tenants had moved out of the property. In the third., an outright possession order was made
against a housing association tenant with £ 1200 arrears, who had previously been given a

suspended possession order.

District judge E refused three requests from local authority- B for outrisrlrt orders. In two cases
~

he made suspended orders instead. In the third case, he adjourned the hearing with liberty to
restore after the tenant wrote a strongly worded letter complaining about the local authority' s
conduct of the case. At interview he stated, "It's rare that I make a full possession order.
unless the person is absolutely flouting everything. There is no harm in making a suspended
possession order. Ifthey come up with the money, fine. Ifnot, they're out."

The other three district judges who were observed did not make any outright possession
orders, but none was requested.

Discussion

NIXon et aI. (1996: 35) concluded that fewer outright possession orders were being made in
mortgage and rent arrears cases due to changes in lenders' arrears management practices and
changes in the judicial attitudes to housing debt. There was a corresponding increase in the use
of suspended possession orders. They reached this conclusion by comparing the number of
outright and suspended orders made in 1986 and reported in the SAUS study and the number
of outright and suspended orders made in their own study. In 1986 3~ 0 of the cases resulted

in outright orders and 310/0 resulted in suspended orders. In the latter study. carried out in
1994, outright orders were made in 21 %1 of the cases. and suspended orders in 4C)O o. In both

studies the ratio of tenants to mortgagors in the figures presented was roughly the same
thirds tenants to one-third mortgagors.
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two-

The same pbeoomenon was noted by Ford et al. (1995: 79) in reJation to mortgage am.ars

cases. They discovered that although the munber of houseboIds in

mortgage

arrears was

continuing to grow, the munber of possession actions taken was &Ding for a IIJIDber of

reasons including the state of the housing market, publicity about the IIJIDber of I eposse Boos
taking place, and the more pro-active stance taken by lenders towards arrears managaoonl. h
was also noted that where possession proawt~ were taken, the number of suspended

orders made was increasing in relation to the number of outright orders for possession. The
reasons given for the increase in the percentage of suspended orders were the changes in
lenders' policies and practices in arrears management and the changes in the approeches taken
by both district judges and borrowers.

The NIXon report (1996: 35-36) goes on to say that district judges' views about the trend

towards a greater use of suspended orders varied. Some thought that it was due to changes in
the arrears policies of lenders and 1and10rds, while others thought that the judiciary bad an
increased awareness of the difficulties that many tenants and borrowers found themselves in.
The report stated (p. 49) that many mortgagees still look to recoup the arrears by J"fPinins

possession of the property. Social landlords, on the other hand, are more likely to take the
view that there is a better chance of recovering the arrears when a suspended order is made.
Clearly, once the tenant vacates the property, it may be more difficult to trace herlhim, and the
sanction of regaining possession will no longer exist.
The report by Gray

et

aI. (1994: 10) found that evictions were rare. Amongst the 30 local

authorities included in that study, the median number of evictions was 3.64 per thousand
tenancies. The numbers per authority, however, ranged from 1 to 27 per thousand. They
accounted for the high eviction rate in some authorities by the filet that they had decided to

address a backlog of serious arrears cases.
It is the court's decision about what order to make which is the key to understanding the

relationships which exist between the courts, local authority landlords, and terw11S. That is the

point at which cowts should be exercising their discretion. Statistics show a tIald towards the
making of more suspended orden, but unfortunately they do not provide infonnarion about

what orders were requested in relation to the orders made. A full discussion of the court 5 use
t
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of discretion is set out below, as well as local authorities' policies about what kinds of orders
to ask for. As can be seen above, outright orders were requested and granted in cases where

the property bad been abandoned, or where the arrears were so high that there was little

likelihood of repayment (although in the latter case there may well have been a viable defeoce
which was not explored by the court~ see below). In other cases, the district judge refused an
outright order and made a suspended order instead. As will be seen below, requests for
suspended orders were rarely refused, unless the tenant appeared and contested the application

or wrote to the court indicating some grounds for arguing that she/he might have a dtSeooe.
Clearly, the wiJJjngness of district judges to grant applications for outright orders will vary
from person to person, depending on their personal values and their opinions of the local
authorities who regularly appear in their courts. Interviewees for this project were asked about
their attitudes towards the other parties and on what basis they sought or made orders, which

will be discussed below. However, without statistical evidence relating the types of orders
requested to the types of orders made, it is not possible to draw more general conclusions as to
whether the increase in suspended orders re8ects a change in the attitudes of the courts, local
authorities, or both, or is due to other factors.

6.3

The evidence presented

Procedure for giving evidence varied, depending on whether the healing took place in

chambers or in open court. In the two county courts where bearings were held in open court,

the six district judges observed all asked for the tenancy agreement and the NSP to be
produced and examined them. One district judge stated that he always checked to see that a
valid tenancy agreement existed and whether the NSP was dated conectIy and gave the
correct amount of notice. The information about the amount of arrears contained in the NSP

and the Particu1ars of Claim was often commented on and used by some judges to ascertain
whether the level of arrears was decreasing or increasing.
The hearings in the county

courts

where the proceedings took place in open court were

conducted in a similar manner. Each of the three 10caI authority landlords who were taking
proceedings was represented by a solicitor, and in ever;
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aISe a

housing officer appeared to

give oral evidence. It was the housing officer who --A.~
a copy of the tenancy agreened
JI&~
and gave evidence about the NSP, producing a copy and staling bow it was scned, and

producing an affidavit of service if someone else had served the notice. This was m~ and it
7

was not possible to observe how the district judge would have handled the case bad that

evidence not been produced.

The district judges varied slightly in whether they questioned the housing officers and any
tenants who attended, and if so, what questions they asked. Housing officers routinely offel eel

brief information about the attempts they had made to contact tenants by letter, visits, or
interviews at the council offices. In every case the amount of arrears was given, the Cl.UTeIlt

rent, whether Housing Benefit was payable and how much and what rent was due to be paid

after deductiQn of Housing Benefit. Some district judges did not ask for any further
information; landlords ugJaDy requested suspended possession orders for payment of the rent

plus a small amount towards repayment of the arrears (£2.40 or £2.50 in most cases), and the
order was made as requested. In most cases, however, the housing officer stated whether the
defendant was employed or receiving Income Support or other state benefits. Sometimes
infonnation was not available about the tenant's current financial or personal ciraJmstances,
however, because the housing officer had not been able to contact the tenant to get up-to-date
infonnation Often the housing officer giving testimony would offer information about the size
of the household; if that information was not offered, most district judges would ask for it.
One district judge sometimes cormnented on the length of the tenancy.
When either an outright or suspended possession order was being sought by the landIo~ the

housing officer stated whether or not an agreement for repayment of the arrears bad been
made with the tenant. There was generally some discussion of whether the tenant could afford
to repay the arrears at the rate agreed. Information was offered or requested as to whether the
tenant had already established a repayments history at the level agreed between the parties.

Of the 172 cases observed in open court, tenants attended in 12 cases. The questions asked of
tenants who attended were all very brief Typically, the questions related to whether the tenant

had heard what the local authority bad said, if she/he agreed with what had been said, and
whether she/he agreed and/or could afford to repay the arrears
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at

the rate requested.

Sometimes tenants were asked if they wanted to ask the housing officer any q»esbons, and
whether there was anything further they wanted to say. GeoeraDy the district judge explained
that he was maJcing a suspended possession order, whicll meant that there was "Do need to
wony, so long as you keep up those paymeots".

Inspection of the oowt files in the county court where hearings took place in chambers
revealed that the affidavits from local authorities contained copies of the rent accounts and the
NSP, but not the tenancy agreement. The affidavits were several pages long. Copies of the
affidavits were sent to the defendants with the summons, along with Civil Evidence Act

notices stating that affidavit evidence would be relied on unless the defendant notified the

plaintiff within seven days of service that the evidence was in dispute. In this court one district
judge said that he did not read any of the papers, and the other only briefly looked

at

the

Particulars of Claim and any Reply. It was nevertheless considered imponant that the evideoce
was on the court file.
In the hearings in chambers one local authority was represented by a housing officer who gave
basic information about the amount of arrears owing at the date of the hearing, the rent, any
Housing Benefit being received, the tenants' financial circumstances, whether the payments

had been made regularly, and any agreement reached. This was the same information as that

given in open court, but in the chambers hearings it was not sworn testimony. A district judge
explained that it was the practice in that particular court to allow another local authority,
whose offices were located some distance away, to simply write in for orders, presumably on

the submission of affidavit evidence.

Discussion

The kind of information required by the court prior to the making of an order varied depending
on the individual hearing the case. That is to be expected to a certain extent. However. in each

case, the plaintiff is required in an adversarial system to supply evidence to support the claim
and to prove the ground(s) for possession. For a plaintiff, that means that some evideoce as to

the existence ofa tenancy would need to be produced. Under the Housing Act 1985 (prior to

the implementation of the changes brought in by the Housing Act 1996), procudinp cannot
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be brought unless a valid NSP has been served giving the correct amount of notice

Consequently, the court should be satisfied that that requirement has been

met

If reIJIDg on

the ground based on rent arrears, evidence as to the arrears should be given.

In the cases heard in open court, evidence was adduced to prove those three factors. In the
county court where hearings were held in c~ evidence as to the rent arrears and the
service of a valid NSP was given in affidavit form, but no tenancy agreement was produced In

any case, none of the affidavit evidence was scrutini~ although it was on file.

In addition to the above requirements, the court must be satisfied that it is reasonable to make
an order. In order to reach that conclusion, the judge ~ according to the dicta quoted in
8

Cumming v Danson in a previous chapter, "take into account all relevant circumstances . m
a broad, common-sense way .,. giving such weight as he thinks right to the various factors in
the situation. ... [l)t is quite wrong for him to exclude from his consideration matters which he

ought to take into account." According to the dicta in ~vmall v Rose-- quoted previously, ''the
discretion is very wide. The court is to consider all the circumstances and the conduct of the
parties." "Reasonableness" means reasonable having regard to the interests of the parties, and
also reasonable having regard to the interests of the public

lO

Furthermore, should the court fail

to consider whether it is reasonable to make a possession order, the judgment v.ill be a nullity.
per Peachey Property Corporation LId \' Robinson.

11

In the majority of the cases observed, the main or sometimes only factor which was considered

was the level of the arrears and whether the defendant could repay them at the rate requested
by the plaintiff Some district judges routinely enquired about the size of the household and
whether there were any dependant children. One disttict judge sometmes remarked about the
length of the tenancy. None enquired about the reasons for the arrears, i.e .. the conduct of the
defendant One disttict judge stated specifically that the reasons for the arrears ha"ing arisen
was not relevant to the decision. Two judges stated that they did not

l'
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exerCl~' their discretion

until after the possession order was made, presumably at the hearing of an application to
suspend the waJ I ant for possession, which would make aD of their decisions invalid

It is interesting at this point to compare the process of evidenre gathering in possession
proceedings, which are adversarial, to that found in Social Security Appeal Tribunals
('SSATs'), which are inquisitorial in nature. In their report

to the Lord ChanceIIor~s

Department, The Effectiveness of Representation at Tribunals, Germ and Gemt (1989: 159-

171) considered the manner in which tribunal chairs conducted proceedi~ in SSATs and
whether appellants (benefits claimants) were more likely to win their cases if they were

represented. It was noted that all the SSAT chairs inteMewed felt that the process was
inquisitorial, which to them meant that they had the freedom to invesigate cases and ask

questions which would help them to get to the truth of the situation, rather than simply choose
between competing arguments. All of the tnbunal chairs interviewed felt under an obligation to

assist unrepresented appellants, and the majority felt that they were able to elicit the
infonnation necessary to reach a proper decision. Representatives of appellants, on the other
hand, feh that SSATs were not truly inquisitorial, because the tnbunal did not have sufficient
time to gather enough detail about the cases. Many representatives took the view that the

presence of the DSS Presenting Officer at each hearing made the tribunal an unequal contest.
Nevertheless, research showed that unrepresented appellants were more likely to succeed in

SSATs compared to other tnbunals: 4~1o of appellants succeeded without having had
representation, compared to 16% in immigration appeals, 38010 of applicants in industrial
tribunals, and 15% of patients in mental health review tnbunal bearings. In their observations,
Genn and Genn found that tribunal chairs varied greatly in the amount of time they spenl in
asking questions and in the level of questions they asked. It would appear that there is an

expectation in SSATs that some care should be taken to ensure that the appeI1aDt is assisted in
providing the tnbunal with sufficient information to enable it to make a decision, and that
better infonnation is thereby elicited than is provided in county court possession bearings.
Appellants' representatives however, felt that the system was nevertheless flawed

becallse

of

the pressures of time and the imbalance between the parties. These latter two factors are also
prevalent in possession hearings and are discussed more fully below.
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AD of the district jtJdges interviewed for this project expressed a high regard for the local

authorities in their area and felt that they did 'evaytbing in their power' to avoid having to
bring possession protwdings. It was generaDy 8SSIrrned that their procerhu-es were fair.

Leather and Jeffers (1989: 41) also noted the courts' attitude towards locaI authority plai.dif&:
"There was a clear preswnption that the plaintiff's case was justified becluse they brought the

action and would not bring a case to COUrt unless they had to." NIXon et aI. (1996: 49)

ooncluded that it was the tact that a relationship of trust developed between district judges and
housing representatives who appeared in COUrt on a regular basis that was signifiQmt

"In part the approach adopted appeared to be closely linked to the degree of
trust

that the judge had in the accuracy and reliability of the information

provided by landlords. Where specialist officers appeared in court on a regular
basis, judges generally connnented on the high quality of the infonnation
provided. In the absence of 'repeat' players there was less evidence of a
relationship of trust and where defendants did not attend, judges were
sometimes concerned about the adequacy of the information provided by the

landlord ...."

Observations of hearings revealed that in one county court possession orders were made
without requiring the plaintiff to submit essential proof as to the edstence of a tenancy~ and
without considering the evidence which is submitted by affidavit of the existence and service of
a vaIid NSP and the filet that rent arrears are owed. Under the Housing Act 1985 (at the time

these cases were heard), the failure to deliver a Notice of Seeking Possession wbicll complied
with the regulations would be filtal to an application for possession, and not examining the

NSP would be a serious omission. Unsworn infonnation about the level of arrears and the
tenants' financial circumstances, etc., was given, and, assuming that the information given
orally mil I aced that given in the affidavits, then perhaps the omission to check the affidavits

would not be a serious one. But what if the affidavit evidence did not accord with the
information given?
With regard to the issue of reasonableness, with one or possibly two exceptions, the ,;. adges

required evidence of the amount of arrears and some assurance fiom the tenant and/or the
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housing officer, that repayments could be made

at

the level ~ AItbougb such an

assurance is pertinent to the question of whether the tenant would suffer exceptional hardship

if ordered to pay on terms requested by the local authority, there generaI1y was not enough
oral evidence available to the court to be able to make a determination about exceptional
hardsbip. The form of Reply, iffilled in correctly by the tenant and read by the district ~
would have helped in making an infonned decision, but these forms are largely unused. No

oral evidence was adduced as to the tenants' conduct and why the arrears bad ~ and
consequently could not have been taken into account. One might argue that the tenant should
supply the court with that information in an adversarial system. The changes in the County
Court Rules explained above, however, put the onus on plaintiff social 1andlords to give
infonnation about reasonableness. Given the dicta in Hyman V Rose,12 the omission to require
such evidence would call into question the validity of the district judges' decisions.

Arguably, more care was taken to determine the defendants' circumstances in mortgage
arrears cases. Ford et al. (1995: 85-85) reported that factors taken into 8CCOlUJt by the courts
included: 'lite extent of negative equity in the property, the size of the borrowers' debts and
their recent payment pattern; the available evidence about additional debts and cOIluuibneuts;
the likelihood that the borrower would pay, whether or not the borrower was receiving MID
[mortgage interest paid direct to lenders]." One of the judges interviewed by Ford and her
colleagues stated that he checked the following factors: the value of the property, their other
debts, whether they were working, what work they did and their take home-pay, their marital
status and whether there were any children. Why the courts appear to make more effort to
gather evidence of the defendants' circumstances in mortgage cases than in cases regarding
public sector tenancies will be considered below.

6.4

The exercise of discretion

Having considered the evidence presented to the court, the next questions to be addressed are

how was that evidence used and what weight was given to it when making an order. It was at
this point that practice among the district judges varied the ~ which one would expect.

12

(1912] AC 623, m..
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District judge A showed quite clearly that he considered the exercise of cfisaetion when
deciding whether it was reasonable to make a possession order was an extremely important
part

of the decision-making process. When asked what factors he took into ~ be

replied:

"The amount of the arrears, the length of the tenancy, any
circumstances which are brought to my mind. '" If the tenant comes to
court, I ask them: can they pay what they're offering or are they

offering what they think I'D swallow. .,. h matters in a sense why
they've gotten into arrears. Very few

get

into arrears deliberately. '"

'Reasonableness' means reasonableness to both parties, though."

When the conversation turned to a discussion of the factors noted by the Court of Appeal in
the cases of Second WRVS v Blair!3 and Woodspring DC v Taylor,!4 he replied, "No one
should need the Court of Appeal to teD you that. Just relying on the amount of the arrears is
wrong. It's arrears and reasonableness." When asked whether, given that the tenant can always
apply to set aside a warrant for possession, he treated the making of an order less seriously, he
replied:

"I just have the Housing Act 1985 requirements in mind: should there be an
order, is the agreement workable? I'm conscious of the harm you can do at the
lower end of the market. If you

get

it wrong, the only place they can get that

extra £S you've just ordered is from their food."

He later pointed out that there was a danger of transferring discretion to local authorities if
only one side attends the hearing.
Most of the other district judges stated that they exercise their discretion in three ways: (8)
they sometimes refused to make a possession order and adjourned the case generally with

bberty to restore; (b) they sometimes refused to make an outright possession order and made

13
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a suspended order instead; (c) they sometimes reduced the level ofrepa)ment of arrears from
the amount requested by either the plaintiff or the defendant During obsen-ations of
possession hearings, instances of (a) and (b) above were not~ but no cases resulted in the
district judge reducing the level of repayment to a figure below that requested by the plaintiff
No defendants appeared at court to request a lowering of the amount. although one defendant
contested the plaintifr s request for an order that the defendant pay costs and was successfuJ

What factors do district judges take into account when exercising their discretion') The level of
arrears and the tenants' financial circumstances were the factors which were most hea"ilv
relied on. This finding is supported by the research carried out by :\ixon et al (1996 47)
which showed that where arrears were less than four weeks' renl suspended orders were
made in 63% of the cases, and no outright orders were made. In cases where the rent was at
least six months in arrears, outright orders were made in 1?% of the cases.

District judge B stated that he considered whether the tenant was on Housing Benefit and
Income Support, the size of the family, whether there are dependant children. the abilitv of the
tenant to pay, and whether there was a track record of payments. When asked what factors he
took into account in deciding whether to make a suspended or a full possession order. he

replied:

"A criterion is whether they can pay. Tenants are not appearing. so there is no

application to test. What it means is that I am relying on the local authority If I
didn't think that the tenant could pay the order I make, it would be an injustice
to make it. I refused an order today ·where the tenant had reduced the arrears
There is no limit of arrears in my mind above which I \\ ill always make an
order. Where a substantial payment has been made, I would conclude that it's
not right to make a suspended order."

District judge C said that he tries to give tenants time to e\.-plain why the arrears had anSt.~n if
they turned up at court. He went on to say
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"If tenants don't turn up and close their minds to it, I must make an order.

Several of the tenants today sent back Reply forms, but it's not ~y for
me to look through them. The council bad the information. When looking

at

tenancy matters, one is exercising social justice.... 1balked at the case in wbicb

the arrears figure was £90 today. There is mismanagement by people

sometimes. "

(He nevertheless made the suspended order in that case, when the arrears wa-e £98.0 I. The
plaintiff was a housing association, and the housing officer noted that the arrears bad been

decreasing beca'lse the tenants had been paying over and above what they would nonnally
have been asked to pay.)

District judge D looked for the ability to pay and the amount of the arrears, commellting:

"I wouldn't make an order for £200. I would adjourn it on terms, because

making an order for possession has certain effects: it preJudices their right to
buy and other things [referring to the judgment in Thompson v EJmbridge

Be s]. If they're on Income Support, the local authority only ask for the
amount that the DSS can deduct. I'm unlikely to make an order for a high
repayment. I'm not likely to make an outright order unless the arrears are very
high and the defendant has made no attempt to repay the arrears. UsuaDy the
local authority will give me enough infonnation to ascertain whether they can

afford to repay."
When asked whether there were any circumstances besides the level of arrears where it would
not be reasonable to make a possession order, the judge replied:

"The defendant would have to put it to me to consider. That means the tenants

would have to attend the hearing. .. , r m not rally interested in why the arrears
have accrued, because that's history, although sometimes it goes to the
reasonableness of it .... If they'd really got into arrears through a tragedy, it
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might not be reasonable to make an order because it would not have been their

fauh that they haven't paid. It would not be sufficient that the tenant bad lost

his job, because he must register with the DSS and apply for benefits. ~~

When queried about mental illness as a filctor, the judge replied, "It's diftiruIt to say. I

wouldn't take into account fiunily breakdown or long-term illness. I would probably

Slay OIl

terms rather than make a suspended order, depending on the case. We get an up-date on
housing law, which reminds me that suspended orders have other effects on tenants~ rights."

It was rare for district judge E to ever make an outright possession ordec, as noted abcM.
Indeed, in the bearings observed when he was presiding, three requests for outright orders
were refused. He took the view that no hann was done by making a suspended order, the local
authority would eventually be able to evict if the arrears were not paid. On the other ~ if a
suspended order was requested, it was likely to be given, judging by the cases observed.

District judge E relied heavily on the local authorities to reach agreements with tenants prior to
the bearing, and the two authorities who appeared before him were bighly thought of.
Nevertheless, he sometimes disagreed with the level of repayments they were requesting and
would order a lower amount. The system was working well, he thought, because the local
authorities were doing a good job. Ifthey weren't doing such a good job, he would investigate
the cases in more detail. He stated specifically that he did

not

take into account the tenant's

fiunily circumstances when making an order, although he always asked about the

circumstances of the case to "get a feel for what's going on".
District judge F was more rigid in his views about the process. He stated, "Hoosing officers
appear to be reasonable litigators. It ~ s a social problem. If people can't pay their rent, there
must be an order for possession ultimately. We're enforcing a legal agreement." When asked

whether the changes in court forms bad helped to give him more information, he said, "I think
it's relevant to know as OUlch as possable about theM financial circumstanceS· It's not the
whole picture. I would hate to think that Income Support

stab IS

would qualify someone for

avoiding a possession order, when someone who is working would get one." During a later
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discussion about whether an inquisitorial procedure would assist in getting more information,
the interview gave a useful insight into how he exercised his disaetion, as set out below:

District judge: ''The inquisitorial procedure only has relevance as to disputes of
&ct. If it's a question of obtaining information for exercising a disaetionary

power, that comes after the order."

Question: "Surely it comes before you make an order, when you're deciding
whether it's reasonable to make a possession order? Then you decide whether
to suspend it."

District judge: "In the cases we're talking about, where there are large arrears,

it will almost always be reasonable to make an order. People aren't appearing
to argue the point. You can't have an adversarial procedure if there's only one
party. ... Generally the housing officers have our trust, and God help them if I

ever found out we had been betrayed."
Previously he had commented, "Tenants have the right to appear. If they haven't availed
themselves of that right, and haven't come to an agreement, I can't have doubts about the
housing officer's evidence, unless perhaps they extract agreements for more than we would
have made."
District judge G had perhaps removed himself the furthest from the exercise of discretion.
When discussing whether the new fonns provided useful information about the tenants'
circumstances in paragraph 6, he stated:

"I don't pay any attention to paragraph 6. I don't have to, because the local
authorities are so reasonable. Vert few people tum up for the hearings. Local
authorities tell us what the situation is. They can explain the amount they're
asking for. They have already considered the tenant's financial circumstances

and what they can afford. ... (The housing officer] bas USlmII)' done our
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thinking for us. He's eminently reasonable. It sounds cosy, but be~s vezy good.
Housing associations behave the same."
When asked at what point he exercised his discretion, District judge G r~ ''When the
warrant has to be enforced. Tenants sometimes tum up then. " Earlier in the interview he bad

stated:

''It's not a judicial procedure. It's a matter of administration No one's
interested in possession. They just want their money. Possession actions are
necessary because of the threat. Tenants don't think

at

all. They're just

nruddled. There's a point at which a gun bas to be pointed at people. They just
can't manage, by and large."

Even when the exercise of discretion was viewed in theory as an important part of the judicial
role, district judges had difficulty in practice. District judge A was concerned about the fact
that he could not investigate each case very deeply because people do

not

come to

court.

Another factor was the pressure involved in coping with the number of cases listed. He stated:
"The bottom line is that the list has to be done in an hour. We don't have any
particular say in our listing. We hear about 40 an hour. I have a general overall
responsibility to dispatch the work. If I feh the list needed longer, I would go

on longer.... Traditionally they've always been given a short limit. Ifs very
rare to have someone represented."
Other district judges expressed similar concerns about the lack of infonnation about tenants'

financial and other circumstances. They did not find that the fonns helped very rmch, and
practice varied about whether they acb1aJIy read the forms. All of them relied heavily on the

housing officers to provide them with information. When tenants turned up

at

court. the

district judges were given the opportunity to obtain much more information about the tenants'

circumstances than they had been told by the housing officer, but no questions were asked
about the background to the case. In the cases observed, the only questions put to the
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defendants who ~ were whether they agreed with what had been said and whether the\.
could afford to repay the arrears at the level requested.

When asked whether it made any difference to the outcome of the case if the tenant attended,
most replied that it did not. For example, district judge B replied to the question by saying that

it did not matter if the tenant came to court because he would not make an order that was

detrimental to the defendant. In reply to a query about why he nevertheless considered it
important that tenants attended, district judge B said:

"1 would like to hear from tenants. It would help perhaps to have a fuller
picture. It would give them a chance to have their say There might be other
facts, too. I don't know the social factors. There's a whole host of them. It
wouldn't affect the suspension of an order, but would affect how much to pay
off the arrears at. There may be other factors to take into accotmt: long-tenn
unemployment, illness, a change in circumstances. ... The fairness comes in the
terms of suspension. 1 wouldn't make an outright order unless it's necessary,
like if they've made agreements and not kept them. or failed to apply for
Housing Benefit, ... or ignored requests to see the local authority."

District judge D did not think it made any difference if tenants come to court, because they
would normally have made an agreement with the local authority to repay the rent. In some
instances, it appeared that attendance might make the difference between a suspended or an
outright order:

"If the arrears are £2000, it would make a difference if they came because I
would be able to say my 'party piece' about having a roof over your head being
more important than the other debts you've got, and if you don't want to pay
your rent. there are plenty of other people who need your house."
Ford et. aI. (1995: 85) reported in their stu~· of mortgage arrears cases that "when exercising
discretion district judges were influenced by their views and infonnarion on
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• the role of lenders in developing the current siruation as a result of their
relaxed lending in the mid and late 19805; borrowers were percei\"~ in
part, but not entirely, as 'victims';

• the harsh financial regimes imposed by some 'fiinge' lenders that
exacerbated defauh;
• the recession as an important influence on arrears and the belief that the
overwhelming proportion of borrowers were unable to pay rather than
unwilling to pay;

• the desirability of keeping people in their homes;
• whether or not the borrower was employed or likely to become so."

Discussion

Judicial discretion in rent arrears cases should mean that each case is judged on its merits.
taking into account all of the relevant circumstances of the case. Discretion permits a certain
amount of flexibility in the way cases are dealt with, so that the decision reached responds to
"the human dimensions of situations .... [I]o a degree the society seeks not only impartiality
from its public agencies but also compassion for special circumstances and flexibility in dealing
with the~" as Lipsky notes (1980: 15).

Judicial discretion is a double-edged sword, however. It can also lead to unfairness if different
courts give different weight to similar factors in similar cases. Ford et al (1995 87) stated that
in the view of lenders, ''the behaviour of district judges could be idioS}llcratic" ~ixon et aI.
(1996: 34) found that:

"... relevant matters may well be given different weight by individual judges
For example, on the relative weight given to the welfare of children in
determining the type of order to make, different judges expressed very different
views One judge felt that it was not a relevant factor 'I am not a weliare
agency to see that children get housed' A completely opposite point of \le\\
was put forward by another judge: '\Vith me children weigh very significantly I
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am a fiunily man myseJf and I wiD only as a last reson make an order which
would have the effect of making a family homeless. ",

Their report goes on to state (p. 34-35) that to ensure consistency and fairness in the exercise
of discretion, the main practical constraints which are used are procedural rules, use of
precedent and training.

The district judges' views of lenders, descnbed in Ford's report (1995: 85), is that IencIcn
were partly to blame for the situation that some borrowers find themselves in, as result of their
lending policies, and the harsh financial regimes imposed by 'fringe' lenders. Borrowers were
perceived in part to be victims. This view contrasts sharply with district judges' views of local

authority landlords and their tenants set out above. In every case the district judges interviewed
for this project expressed their confidence in the local authorities whose representatives
regularly appeared before them, and assumed that their policies and practices were both fair in

nature and fiUrly carried out. Clearly, the opinions held by district judges of the character of the
parties in possession proceedings, however they are formed, are important factors in the
exercise of discretion.
The exercise of discretion in the sample of district judges interviewed ranged from the practice
of district judge A to that of district judge G in the value they placed on their duty to exercise
their discretion. District judge A fiercely defended his right to make the decision himself and
was very clear about the need to exercise discretion when deciding whether a possession order
should be made. In contrast, district judge G at the possession order stage passed the exercise
of discretion on to the housing officer, whether it be a local authority or a housing association
landlord.
The practice of district judge G in delegating the exercise ofms discretion is not uncommon in

judicial settings. As Lipsky (1980: 129-130) commeuted, "judges commonly accept the
decisions of police officers or probation officers in Iower-court a1minaI cases and more or less
ratify these decisions in their determinations." He goes on to quote from Jerome Carlin' s paper
entitled Courts and the Poor (1966: 3), which was prepared for the 1966 Annual Meeting of

the American Political Science Association, that ''it has become common practice [in many
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judicial settings that deal with the poor] to delegate authority for decision making to
administrative personnel." Lipsky then goes on to make another pertinent observation ( 1980:
130-131 ):

"It is fairly easy to understand why bureaucrats would consistently accept the
judgment of others in making detenninations. Street-level bureaucrats confront
problems in which they must make significant decisions about people and
complex situations without being able to interrogate people fully or investigate
the background of their claims. The assertions of other professionals. who are
assumed to know their jobs and are charged with responsibility for making
appropriate assessment in their own work, provide significant and legitimate
cues to decision making in the absence of other sources of infotmation

It is entirely rationaJ to depend upon the cues of respected others in making
decisions .... Unfortunately, what is rational private decision making may
subvert public policy. Judges, rather than policemen.. probation officers. or
social workers, are charged with judicial detenninations because they are
theoretically in a better position to seek and hear infotmation from all sides, and
procedurally in a better position to protect the participants in a case. From a
limited perspective, this may be the best they can do. But \vhen judges pass on
responsibility they negate the theoretical safeguards their responsibilities
represent in favor of the safety of expert or informal opinion."

When discretion was being exercised, it was usually at the point of deciding at what rate the

arrears should be repaid. That is not to say that the local authority or housing association

landlords always got the orders they asked for. :\ few cases were observed where, \\ hen the

arrears were fairly low and a suspended order was requested the proceeding." were adjourned
generally with liberty to restore. There were four cases where local authorities had rl'tjuested

full possession orders. but the district judge made suspended orders or adjourned the case
instead.

187

In section 6.2 above, it was noted that there is a trend towards more suspended and fewer
outright possession orders being made. It may be that judges are more hhJy to deieglle tbtir

discretion to social landlords when a suspended order is being requested, so that rubberstamping only takes place within a range of cases where the judges consider it safe to do so.

Where the likelihood of eviction is higher, as with outright orders, judges are apparently
making fewer such orders. But it is also true that social landlords are less hlcely to ask for those
sorts of orders.

District judge A on four occasions added conditions to the suspended possession order that it
was not to be enforced in certain circumstances, e.g., "without the leave of the court" when

the tenants had been in occupation since 1968 and were presumably elderly, or "not to be

enforced on the defendant losing his occupation" where the tenant attended the hearing and
was offering repayments at a high rate (£SO pw in addition to the rem).

None of the judges interviewed appear to have considered the possibility of striking out the
claim for possession if they did not consider it reasonable to make an order. It is submitted

that, if the requirements of the Housing Act 1985 were strictly adhered to, then that is what
should happen if it is not reasonable to make an order for possession. The court would still be

able to make an order for the arrears to be repaid in such a case. The closest the courts came
to that position was to adjourn the case on terms.
Two barriers to the proper exercise of discretion were mentioned: the number of cases on the

list, and the filet that there is often not enough infonnation given about the tenants because
they generally do not tum up at court or return the Reply forms. Both of these problems were
mentioned in the CJR, as well. These issues will be discussed further below.
An interesting point was made by district judge A when he noted that the standard fonDs
completed by district judges during the hearing were set out in tick boxes. They did not leave

him enough room to write out the conditions be attached to orders, nor did they leave enough
room for recitals, which set out the assumptions on which his making of the order were based.
(He sometimes used recitals at the beginning of an order if he was not entirely oonviooed by
the evidence.) The new foons were designed to aid input onto a computer, and they were not
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flexible enough for his purposes. These forms were not available for impecrion, but it raises the
question of whether district judges might be guided into making certain types of standard

orders through the use of standard reporting forms.

6.S

The hearings

The conduct of the bearings in each of the three county courts was simtlar, despite the tact that

hearings were held in chambers in one of them. The one exception was the county oourt which
accepted written applications on affidavit evidence from a local authority located some miles
from the court; in those cases, no hearings took place at all.

The procedure once the parties were in the court room or the chambers was more or less the
16

same: the plaintiff set out its case, norma1ly using a solicitor and a housing officer to give
evidence; in chambers the local authority plaintiff was represented by a housing officer who
merely stated the case and did not give evidence. The conduct of the proceedings was
dominated by the plaintiff giving the history of the case and stating what order they were
requesting. If the tenant appeared, slhe was usually unrepresented. The questions asked of the
tenants who did attend were, with two exceptions, perfunctory and related to whether they
accepted the case presented by the plaintiff and could repay the arrears.

Two cases were observed in open court where the defendant was represented by a solicitor. In
one case, a suspended possession order had been agreed by the parties and the defending
7

solicitor merely stated that the order was agreed and why he had obtained legal aid to

represent the defendant. In the second case, the solicitor turned up at

court prior

to the

beginning of the list and negotiated a level of repayments with the plaintiffs solicitor. He then

left, and the plaintiff's solicitor requested an adjournment

becallge

an agreement bad been

reached. The defendant's solicitor (who was known professionally to the plaintiffs solicitor

and who was incidentally the fitther of the tenant) had opposed the making of a suspended
order, and the local authority representatives decided to accept an adjournment on terms.

16

Although eYayooe sal around a table in the ODe venue wbc:re beariDp 1OOk. place m chan. JCn.
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The lists are drawn up on the assumption that there will be

00

contested bear'mgs. If an

application is opposed and the court accepts that there are iSSIaes which are COIIIested, the
practice is to adjourn the hearing to a later date, having given directions about the conduct of
the proceutings and obtainEd a time estimate. In two of the courts, about 40 cases per bow

were listed on the assumption, obviously, that the cases will take no longer than about two
minutes on average. One ofthese courts had weekly hearings, but mixed the list with mortgage
cases. The other court bad monthly hearings nonnaDy and heard possession appIicati<>m ooIy

for rented property on those occasions. The third county court, who heard possession
applications for rented property on a weekly basis, bad reduced the number of cases they heard

to about 10 cases per hoW" for local authorities, 10 per hour for housing associations, and
about 5 or 6 per hour for private sector lettings. This point was raised by the district judges in

the latter court, who stated that they had started subdividing the list according to landlord and
reduced the number of cases to avoid giving the impression ofbeing rushed. They did not want
to keep a lot of people waiting all morning to have their cases heard.
ObseIVations of the hearings showed that the time required for the hearing of each case varied
from about 30 seconds to two minutes for the majority of cases, regardless of which county
court was concerned. Sometimes even the 'routine cases' took up to four or five minutes if
they, for example, included a discussion about the amount of costs the plaintiff was requesting,
District judges sometimes apologised for being slow beca.lse they had to complete the forms

used to record the decision, from which the orders were typed. One district judge complained
about the bmeaucracy of form-fi11ing.
Two cases were observed where the tenant appeared, um epreseottd, and contested the

application In the first, the plaintiff had withdrawn the proceedings but was requesting an
order for costs, which the tenant opposed. That case took 13 minutes, and the court found in
&vour of the tenant. In the second, the tenant had only just received the papers a few days
before the hearing and was requesting an adjoununeDt so that she could take legal advice. That
hearing developed into a full hearing of the issues and took 18 minut~ a fun possession order

was made beca1lse the district judge felt that there was no real possibility of the defendant
being able to repay arrears orover £3000.
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Leather and Jeffers (1989: 44) found that in the heaJings they observed in 1987 (prior to the

eJR changes), on average two mimrtes were spent on each alSe. In 1994 pnICtice bad DOt
changed much, and at its most extreme "104 cases are aD listed for the same time (9.45 a.m..)
and intended to be completed by 1 p.m, i.e. 1 minute 51 seconds per case" ( Nixon et aI.,
1996: 23).

Discussion

One of the concerns expressed in the CJR was the average number of cases heard per boor in
county courts, which at that time was about 40 - 50 per hour. It would appear that this

situation has not improved, judging by the sample of cases observed and the findings ofNlXOIl
et al. (1996: 23). Of the courts observed for this project, cases were still being heard

at

about

40 per hour in one coUrt. In the second court, it was diffirult to ascertain how many possession
bearings for rented property took place, beause they mixed the list with mortgage possession

cases, but the whole list was set up to hear roughly 40 cases per hour. In the third, the court
had taken a deliberate step to reduce the number of cases listed per hour.

The conclusion drawn when the hearings were timed, however, is that they took about the
same amount of time when there was no opposition to the application, even if the tenant
appeared, and regardless of which court heard the case. This was true even of the hearings

conducted by district judge A, who asked for the most information from the housing officers.

In the court which had reduced the number of hearings per hour, two of the district judges
who were observed finished the local authority lists, consisting of nine cases each, in about 30

mimrtes.
District judge A complained of the pressure he felt in having to 'get through the list'. When the
other district judges were asked who decided the length of the list, the answer was that it was a

joint decision taken by the district judges in each comt. A county court chief clerk also

confinned that it was up to the district judges to decide how many cases they should hear.
When he disclosed that information in 1993 , however, the number of cases heard per hour in

his court was SO, compared to 40 per hour currently. The court admiJUtration staff' have
targets to meet for listing cases within a certain time frame (currentJy 6 weeks &om the date of
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application). Ifthey have too many cases to list at any one time, they get dqMy dista jet ;Klges
to hear some of them. None of the district judges complained of time pressures for heal ing

cases, apart from district judge A When pressed to say where the expectation to bear a certain
number of cases came from, he replied that it was a matter oftradition to hear possession cases
quickly.

Relying on research canied out prior to and during the Cm, it can be seen that the amount of

time spent in hearing possession cases has not changed dramatically as a resuh of the changes

in procedure brought in by the ClR. The number of cases heard per hour may have altered to
some degree in certain courts, but the conduct of the cases and the amount of time spent in
reaching a decision has not altered nmch This is perhaps to be ~ given that the vast
majority of cases are uncontested, with only one of the parties attending the hearing. In an

adversarial system, it would be urnJsua] to have a thorough examination of the issues when
only one side is heard or has the resources to present a carefully thought out case. When a case

is contested, it is removed from the long list of possession cases, and time is

set aside

on

another date to hear fully developed arguments for each party. Of the 181 possession cases for
rented property which were observed, only four of them were contested and adjourned to a
later date for a full hearing.
This practice raises the question of whether the quality of the process would inlprove if the
number of cases listed per hour were reduced. Lipsky (1980: 37) thinks that reducing the case
load would probably not have much impact on the practice of most bureaucracies:
"Relieving case-load pressure may not directly translate into acceptable
bureaucratic behaviour. In particular, marginal reductions in case load cannot

be expected to result in visible improvement in practice. ... Pressures of
inadequate resources may still be responstble for questionable practice becaI'se:
(1) variations in case loads do not cross the threshold below which practice
substantially improves; (2) case-Ioad pressures contribute to a milieu that

remains even if conditions improve slightly, and (3) the work context of~
level bureaucracies bas several components that interact with each other. Case-
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load pressure may interact with other &ctors to determine bebavioor without
necessarily varying directly with the behaviour in question. "

According to Lipsky, then, the munber of cases listed per hour would have to be dramaricaDy
reduced in order to have any real effect on the way cases are conducted. And in any event, the
number of cases heard per hour is not the only tactor which affects the quality of the ~ it

is much more complicated than that.

Does the fact that cases are heard relatively quickly cause any concern to the parties involved?
Do the participants think that it affects the quality of justice? Those questions are addressed in
later sections of this chapter.

6.6

Irregularities obsenred in the bearings

Some district judges made suspended orders for more than that allowed for direct deductions
by the DSS for people who were on benefit. The permitted level at the time the hearings were
observed was £2.40 pw. Sometimes that amount was only exceeded by 10 pence, but in one
court orders were being made for £5 pw for people on income support.

The court has no power to hear an application for possession if a valid NSP bas not been

served. The Housing Act 1985 states specifically that the court shall not hear an application for
possession until after the specified date in the NSP, i.e., after the eKpiry of 28 days' notice (S.
83(3) and (4». That fonnality was overlooked in one case, where the hearing was adjourned
to enable the local authority to serve the NSP, which had been drawn up but had lain
unnoticed on the tenant's file prior to the issue ofproceedinw;. The proceedings should have
been struck out and a fresh summons issued after the NSP was served.

A case was observed in which the defendant attended the possession hearing and staled that
the papers had only just been received and legal advice needed to be taken. The plaintifr s

solicitor confirmed that the papers had been personally served only four working days prior to
the hearing. It is very unusual for a request for an adjowllmeot to be refilsed in those

ciraunstances, and the refusal could fonn the basis of an appeal. In addition. a conversation
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with the tenant prior to the hearing revealed that she had an arguable def"ealre to the
proceediDgsl1 which she clearly did not know about. Instead, the tenant simply asked fur an

adjournment, which the district judge refused beQ)Jse he thought that she was in a hopeless
position with regard to being able to repay the arrears, which amounted to over DOOO.

Hearing possession actions for rented property in chambers did not comply with the County
Court Rules at the time that the hearings were being observed, although the Woolf repon

recommends that a change be made. There are arguments for and against having the hearings
in chambers which were discussed above. In the county court where the hearings were held in

chambers, the view was expressed that the procedure they had adopted was in advance of the
practice followed by other county courts. Given that the Woolf report reconunended the move
into chambers, that view would appear to be correct. At the time, however, it was an

irregularity in the procedure. The same county court went one step further and dispensed with
the requirement for a hearing in order to save one local authority the expense of sending a
representative to court. This is contraIy to the County Court Rules and is a rather stark
example of the law being ignored/transfonned at the point of application.

This was a very oomplex case involving links between a local authority's statJdory dd:ics towards homeless
applicants and its right to seek a possession order on the grounds of rem arrears. The district.iudl= failed to
pick up the elements of the defendant's case relating to a possible b'each m statuIory cby under the
bomelessness legislation, which meant that the possibility ofher having a defence to ~ proocotinp "CIS
overlooked.
17

The tenant had been living in a flat, which was the subjec.1 of the page ssioD proocoti~ with .her daughter,
then aged 8. The daughter had been sexually abJsed by her motber's former partner, and the family l\2S OIl the
'at risk register'. The daughter oompIained about their neighbour's behaviour ~ her for ~ wcas. tut
it eventually became clear that the neigbbour was exposing himself to the daughter. At tbal poml. ~ tcnanl felt
that she had DO choice but to leave the flat immediately to protect her dallghter, who was extrandy di.s1Icsscd ~'
the incident. They fled to a relative's caravan in another town neaJby. It \\WId appear tbal the ~ authorit)'
treated the tenant's application for a transfer as an application UDder the bonr~ persom ~ fA the
1985 Ad.. because they made her an offer of another flat. However, it l\2S situated m the same nagbbourbood
as the previous flat, and on her way to scbool the daughter would baYe bad to JBSS by the home fA the pcIDl
who bad caused the problems.

The tenant refused the offer on that basis, and the local authority told her ~ it bad dis;haapl its (by 10 rehouse her because she refused the offer. She woold baYe been able to argue m law thal the o&r made "as DO(
suitable. and oon.seQIJC:DtJy the local autbority bad DOt discba«pf its cb>: to her. The rent 31iC81S OIl the flat
arose becanse she could not afford to keep up the IaItal on the camem SIte and pB)' the rent OIl .~ 0. 31 the
.,;-- All of.L.- arrears bad acx:rucd while she was li\iDg in the c:am'3ll If the local ~ hid DOl yet
same
uua;.
WIO
•
• breach,J lIS st3ll1Irn' cU\' 10
di-a-~' "'wht
her under the homeless persons provisions. then 11 \\Z m
UI
•
•
- - - p - . . I1S - ] to
....
'-"- dealt "Uh. She sbouId not bI\~
puvide her with leililOlary acoonuwdation while her applicabon "115 ---e
had to PlY renl on two poperties. which was the result of the breach of statutory dJI)',
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One local authority appears to be incbJding water charges in its rent account, and theI efore

bringing possession claims for amounts which included water charges and not plU'eJy rem.
When questioned about it, the housing officer concerned stated that the water charges were
part of the recoverable rent.

IS

It was not possible to obtain a copy of the tlPnillftl'oU
- - - - J agreement to

check this point, but one questions why a local authority is coDeaing a debt for a private water
company, ifthat is the case.

Discussion

Some of the irregularities observed vary in their importance to the question of the quality of
justice. The cases described above were not defended, and so it cannot be known what would

have happened if these points had been put to the court to consider. The second example
(failure to strike out the case becaJlse the NSP was not served) is the least important in terms
of the failure to observe the correct procedure, as it would probably have resuhed in fresh
proceedings being issued on the same ground. The other examples had rather more serious
consequences.

For those people on Income Support, reclaiming rent arrears at a figure higher than that
allowed by the DSS for direct deductions is an onerous practice. For those on subsistence level
incomes, having to pay an extra £2.60 per week could mean that they have to do without other
essentials of life. The same authority collects water charges on behalf of the water company
allegedly as part of the rent, which is another questionable practice and one which may even
throw into doubt the validity of possession orders they obtain.
The case where a full possession order was made against an unrepresented tenant when she

had an arguable defence is an example of the dangers inherent in a system where so few of the
defendants are represented or obtain legal advice prior to the hearing. She explained the reason
why she was forced to leave her flat to the district judge, who did not pick up the point about
the poSSIble breach of statutory duty to provide suitable temporary accommodation.

Lambeth LBC v Thomas (1997) 30 HLR 89, decided after these particular bearings ..~ ~'Cd.
the Coon of Appeal held that the validity of a claim for possession on the basis of arrears which iDdudcd
a figure for arrears of water charges depended on the nature or. the agreement betv.'CCll the local aulhori~
and the water company and whether such a term \\'35 included m the tenancy agreement
IBIn
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The practice of one court to dispense with the requirements for a hearing in local authority

possession cases is an example of how far the law can be transformed in practice. During the

eJR it was proposed at one stage that there be a paper procedure for obtaining possession
The proposal was dropped because of the weight of the opposition to it from judges and
lawyers. It was generally agreed that the loss of one's home was too serious an issue to be
relegated to a paper procedure. Nevertheless, that is effectively what is happening in

at

least

one county court.

The fact that possession hearings for rented property were heard in chambers rather than in
open court, contrary to the procedural rules, is another example of how the law is transformed
in practice. While the underlying reasons for the change in venue may be laudable, it means

that county court practice varies and results in inconsistently applied rules.

7.

Availability of legal representation

In the Leather and Jeffers report (1989: 41), it was stated that:

"... there is little independent advice to the tenant

at

this stage [when

proceedings have been issued], especially where there is no local Citizen' s
Advice Bureau. ... For most tenants ... the local authority is their chief source
of infonnation and advice on what to do in response to a summons. We would
question whether this should be so in principle, without even commenting on
the adequacy and fairness of advice required in practice. ... In the opinion of
some chief clerks and registrars there would be little point in providing much
more advice about the court as this would only serve to delay the cases and
would not affect the fact that tenants were in arrears and had very little case to

argue."
There has been a rapid increase in the provision of duty desk schemes in county courts. from
30 in 1991 to approximately 60 in 1994 ~lXon et al., 1996: 26). In the three courts observed
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for this project, provision of advice and assistance at the court varied.. as did the distn' ct judo~es .
views about the desirability of such schemes.

In county court B, there was no duty solicitor scheme available. Two tenants were represented

by solicitors. In one case the plaintiff was a local authority, and the defendant's solicitor was

his father. In the second case the plaintiff was a private landlord, and the legal issues were
rather more complex than just rent arrears. There was a local law centre~ but they did not
attend hearings to provide advice or representation because they work mostly on a referral
basis.

District judge E, who sat in county court B, did not feel that a duty solicitor scheme would be
of much assistance in council possession cases because so few tenants attended court, but felt

it would help for mortgage arrears cases. District judge F agreed that too few tenants attended
to make it worthwhile to have a duty advice scheme. In any case, he fell the district judges

performed that role and gave advice from the bench. On the other hand.. district judge B. who
sat in the same court, was keen to get a duty advice scheme set up and had approached the
CAB and the trainee bar and trainee solicitors to try to get them involved. He felt that it would
provide a safety net for tenants.

In county court C, a solicitor from the local law centre attended possession hearings to give

free advice to the tenants attending. However. he generally limited his assistance to tenants of
housing associations and private landlords. He stated that when council tenants wanted advice.
they usually came to him before the hearin~ and he would try to negotiate an agreement with
the local authority. The local authority's solicitor, however. did not find the intervention of the
law centre particularly helpfuL claiming that the law centre' s solicitor "creates difficulties
where no issue arises. He gets involved where an agreement has already been reached \\ith the
tenant sometimes. '" He still checks that the tenant has had their rights.. but I think he g~
over the top sometimes." District judge A who sat in that court. felt that it would be useful if a
CAB adviser or a dutv solicitor could be ayailable at court.. because they would have more
time to investigate the facts of a case. He felt he did not have enough time to in\"esti~te ca.~'5
thoroughly.
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In county court A, a duty solicitors' scheme was operated by solicitors in private practice. A
rota was set up so that representatives from local solicitors' firms attended heat ings on the
days when mortgage and rent arrears cases were listed. There was a separate interview room

set aside for use by the duty solicitor. Participants in the scheme had to be interviewed by the

solicitor who organised it to ensure that they had adequate legal expertise in this field.
However, two of the solicitors who were on the rota said that

most

of their time was

spent

with mortgagors; tenants did not generally attend the hearings. In the cases observed in this
court, the duty solicitor did in fact only represent mortgagors, but there were fewer

rent

arrears cases listed for hearing. District judge G was very pleased that the scheme was
operating; it meant that he had "fewer decisions to make," becalJse the duty solicitor and

plaintiffs solicitor usually reached a negotiated settlement.

NIXon et aI. (1996: 56) noted that only 6% of the defendants in their study were represented,
two-thirds of whom were represented by duty desk schemes. A relatively low use was made of
such schemes by defendants, compared to the total number of cases listed. Of those tenants
who used the schemes, most had private landlords, and they tended also to have higher levels
of arrears. Some schemes offer only advice to defendants, while other schemes provide both
advice and representation at the hearing. In the courts where there were advice-only sc~
the distribution of outcomes was less favourable to defendants, with lower rates of
adjournments and suspended orders being made, and a higher proportion of outright orders (p.
57). The report stated (p. 47) that "the most favourable outcomes for tenants were achieved

where legal or specialist representation had been obtained. In such cases no outright orders
were made and a higher proportion of cases were dismissed, withdrawn or had a costs only
order made."
The reseMChers from SAUS (1986: 41- 42) were more circumspect in their conclusions about
the effect of the defendant's being legally represented on the outcome of the case. They drew

up two tables based in one instance on a study of court records, and in another instance on
interviews with defendants (tenants and mortgagors). They noted that it was difficult to reach
a firm conclusion, because "two conclusions may be drawn from any evidence: either that
presence/representation enhances the chances of an outcome favourable to the defendant. or
that the stronger a defendant's case the more likely it will be that belshe is present or
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represented." They nevertheless were of the opinion that ~ a defendant is legally
represented, adjommnent is the most likely outcome. Where no one is in court for the
defendant a possession order is the most likely outcome." That finding was supported by
interviews with defendants. The figures from the NIXon research, however, show that where

the defendant was represented by someone from the duty desk, a suspended order was more
likely than an adjournment; 45% of the cases where representation was obtained resulted in a
suspended order, compared to 26% which resulted in an adjownment (NIXon et al., 1996: 51).
In the 181 cases observed for this project, defendants were represented in only five cases. In

three of the cases, the order had been agreed. In the fourth case, the application was opposed.
and consequently the hearing was adjourned. In the fifth case, the plaintiff requested an
adjournment, and the defendant's solicitor lost the argument that the case should be struck out.
None of the defendants were represented through a duty desk scheme.

Discussion

Despite the arguments put forward in previous studies that representation of defendants leads
to proportionately lower numbers of outright orders, one should not automatically assume that
representation will lead to a better outcome than if there is no representation In order to reach
such a conclusion, one would have to conduct a qualitative study to ascertain what order was

being applied for and whether it was agreed or opposed. The level of arrears is also an
important factor in the eyes of the district judges, and it could be that representation will not be
useful if the arrears rise above a certain level. Fwthermore, in the cases observed for this

project, outright orders were often made when the tenants had abandoned the property. The
defendants in the latter cases would not attend or be represented anyway, which must have an

effect on the percentages. Then one must also consider the fact that there appears to be a trend
towards more suspended and fewer outright orders anyway.
Regardless of the effect of representation on the outcome of the hearin& it would gaMnlly be
true to say that representation helps redress the balance of power between the parties. Even
that statement cannot be made without qualification, however. It is easy. when involved in

possession proceedings, for a lawyer to look upon a suspended order as a good result and
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therefore not to put much effort into achieving another outcome, such as ha\ing the case
struck out or adjourned generally. Compared to an outright order, it may be a good result. but
a suspended order still leaves the tenant under the threat of eviction. Experience shows that

solicitors acting for defendants will sometimes accept the offer of a suspended order Vrithout
examining or arguing whether a possession order should be made at all Tenants. when told
that they will be staying in their homes, aIbeit with a suspended order. also view a suspended
order as a good result. Consequently, one must take into account not just whether the
defendant is represented, but the quality of the legal advice and representation that is given

Given the personal relationships that are fonned by those regularly involved in legal
proceedings, it may be that representation can have a negative effect on the outcome of the
case. In one case observed for this project, the tenant was represented by a solicitor who
specialises in housing law and is generally recognised for his expertise in this field His client
had been out of the country and had experienced some difficulties with sorting out her claim

for housing benefit on her return. At the hearing, the local authority stated that they wanted an
adjournment in order to give the defendant more time to resolve the housing benefit claim.
which was going to appeal. The defendant's solicitor, however, contested the application and
argued that the case should be struck out on the groWlds that the council should not have
brought the proceedings in the first place, as the arrears were being reduced, and a housing
benefit appeal was pending. The district judge was rather short with him, and adjourned the
hearing as the plaintiff had requested. After the parties left the chambers. the district judge
commented that the defendant's solicitor was g<.XXL but that he sometimes "'gilded the lily"
Such a comment raises the question of whether the outcome of a hearing can be affected..
either positively or adversely, by the reputation of the advocate. Given that the district judges
interviewed all stated that they thought highly of the local authorities. which impacted on their
conduct of the proceedings, it is likely that the reputation of defendants' \a\\~·ers can

alS()

affect the outcome of the hearing.
It is worth noting too that representation does not always ensure that the litigants will be better

informed about the legal process. In the case described immediately above. thL' defend.m1.
when inteIViewed a few days after the hearing. did not understand that her
adjourned. She thought that a suspended possession order had been made

:00

ca5(.'

had Oet.:on

Despite the qualifications expressed above, it
adversarial system only works as it is

meant

must

be the case that on the whole. an

to work when both parties are on an equal

footing. The weaker party should be supported to the extent required to achieve that balance,
which will usually entail having independent advice and representation. lather and Jeffers
(1989: 41) were correct to point out the inherent unfairness in a process where the defPndam' s
main source of advice is the plaintiff.

8.

Local authorities' practice in arrears cases

8.1

Rent arrears policies

Given the courts' heavy reliance on local authorities to carefully investigate cases of rent
arrears and to bring possession actions only as a last resort, what is taking place in practice?
This is an important consideration, in light of the filet that at least one district judge transferred
the exercise of discretion to the local authority at the point when the possession order was
made. In this section the rent arrears policies of the four authorities observed will be
summarised and compared.
The rent arrears procedures were similar in each of the local authorities. They all had a written
procedure which stated that a number of standard form letters were generated and

sent

to

tenants at intervals when they got into arrears. When the arrears figure reached a certain ~
NSPs were sent out. Some of the local authorities tried to make home visits in addition to the
letters and the NSPs. The level at which NSPs were triggered varied. Authority A issued them
at £ 1SO

arrears, authority C at £240 arrears, and authorities B and D at six weeks' arrears.

The procedures of the four authorities varied more in the next stage. Authority A's procedure
did not provide for the issue ofa possession summons at any given level of arrears. It was left
to the discretion of the area housing manager. The officer interviewed stated., "We decide

whether to go to court depending on the level of debt. If it was £3-400~

we wouldn't

go to

oowt. But if it was £6-700, we would definitely go to court. The procedure is unclear about at

what stage we should refer a case to court." This authority was in the process of revising its
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rent arrears procedure, and it had been decided that NSPs would be issued at £200 at reaxs, but

still did not set a level at which a summons would be issued.

The procedure of authority A also included provision for an appeal by the tenant to a subconunittee of the council after the issue of the NSP, which would permit the tenant to argue at

that stage that court proceedings should not be issued. Once a possession order was obtained.

whether it was an outright or a suspended order, the housing officer bad to prepare a report
for the Housing Committee before a warrant for possession could be applied for. Once the
decision to apply for a warrant had been taken, no appeals were available to the tenant.

Officers were instructed to advise any tenants at that stage that they could appeal in person to
the court and that they should contact the court to obtain a hearing date for the appeal.

Authority C's procedure was to write three letters prior to the issue of an NSP, which was
done when the arrears level reached £240. If the arrears continued to mount after the NSP was

issued, a further two letters were sent before a summons is issued. Home visits were also made
during the period prior to the issue of the summons. This authority made door-to-door rent
collections, which gave it the opportunity to see tenants and cany out Housing Benefit checks,
etc. If a suspended order was obtained and breached, the

tenant

still had the opportunity to

make further arrangements to pay the arrears by instalments.
Before a warrant for possession was applied for by authority C, the tenant had the opportunity
to have a hearing before a panel of councillors and explain why the order was breached. The

panel acted as an appeal board, and the tenant could be given another opportunity to reach an
agreanent to repay the arrears. If an agreement was later broken, the case was leferred to the
Housing Management Committee of the council, who could authorise eviction The counci1~ 5
solicitor stated that the Committee us.Jally followed the direction given by housing officers in
making that decision. Once an application for a warrant was been made, authority B insisted
that the tenants make an application to court to suspend the warrant if they wanted to stop the
eviction. No more agreements were made with the tenant outside court at that stage~ tenants
must

attend "in order to reinforce the consequences of OOrHX>mpIiaDce,'" according to the

oouncil's solicitor. This last point would be relevant to the issue of reasonableness. but it is

unlikely that tenants would know to that they should bring it to the court' 5 attention.
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Authority D issued standard form letters when tenants were one week in arrears, and a secood
letter a fortnight later. If no contact was received, a third letter was iSSI led at five weeks'

arrears, which gave tenants seven days to clear the arrears or make an
them in instalments. NSPs were issued at six weeks' arrears.

agTteemeI d to

If: during the

repay

notice period

provided by the NSP, the tenant made contact and reached an agreement for repayment, then
no further action was taken. If no contact was made, or if an

agI'eemeid: was

broken, then a

summons was issued. Ifthe tenns of a suspended possession order were broken, an application
for a warrant would be made. After an application was made, the housing officer stated that
she would accept an offer of payment of a lump sum plus instalments, which the court usually
accepted as being reasonable terms for suspension of the warrant. There was no provision for
an internal appeal to a panel of councillors

at

any stage of the procedure, but they were

considering introducing one.
Authority B took no action the first week that rent payments were missed. The tint letter was
sent when there were two weeks' arrears, and a second at four weeks. A housing officer tried
to visit the tenant at that stage and reach an agreement for repayment of the arrears. If the
tenant did not keep the agreement, or if no contact was made, a third letter was sent at five
weeks' arrears which threatened to issue an NSP. An NSP was issued at six weeks' arrears. If

no contact was made with the tenant, or no agreement was made, or if such an agreement was
broken, then a summons was issued. If the terms of a suspended order were broken, or if an
outright possession order was obtained, the tenant had the right to attend a bearing before an
appeal panel of councillors. This panel decided whether to allow the appeal or apply for a
warrant for eviction.

Each of the four rent arrears policies conformed in certain respects to the recommendations set
out in Shelter's

rent

arrears good practice guide by Steven Foster (1991). They each had

timescales for issuing letters and have a standard limit

at

which NSPs should be issI t«i. The

good practice guide, however, goes on to reconunend that certain investigations be carried out

in cases where tenants do not reply to 81 rears letters, such as looking for contaets made by the

tenant regarding repairs, or contacts with social

servi~ etc.

The guide

streSSeS

the

importance of the provision of debt counsdIing advice and the need for tenants to have access
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to independent advice and representation. Since such service provision is often provided by

voluntary organisations, it requires a commitment on the part of the local authority to emure
that an adequate service is available to tenants by comributiug to or providing the funding
required to run such services.

Research conducted for the DoE by the University of GIasgow's Centre for Housing Research
(1989: 68) shows that "prevention is much more effective than recovery as a way of dealing

with rent arrears. Yet changing rent collection practices in order to more effectiveJy collect
rents is likely to be more costly and more difficuh to achieve than changing arrears recovery
procedures." Whilst there is no doubt that each authority considered in this project puts a lot
of effort into collecting rent arrears, it nevertheless takes time and effort to ascertain why
tenants have not responded to initial letters or visits. Three of the authorities provided debt
counselling services to their tenants, and efforts were made to help tenants maximise their
income by applying for relevant benefits and grants. All of the housing officers interviewed
stated that court proceedings were the last resort, and that they considered having to evict a
tenant to be a failure in housing management terms. The district judges interviewed knew
about the rent arrears procedures of the local authorities who brought cases in their court, and
the fact that procedures were in place which gave tenants ample opportunity to repay the

arrears was a f8ctor in their decisions to make possession orders.
The procedures all appeared to be based solely or mainly on the amount of the arrears and

whether informal agreements had been made with tenants to repay arrears. Were the personal

ciraunstances of the tenants and the reasons for the arrears occurring taken into account in the
local authorities' decisions to issue proceedingc;? Were the policies strictly adhered to?

1.2

Implementation of the peIides

Procedw'es are formal, but there can be a lot of discretion in whether and when to foDow
them, based on the housing officer's judgment about the case. The research conducted by
Grayet a1. (1994: 190) confinns this point:
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"In every case study landlord an front line officers were fully aware of the rent
arrears procedure and could diswss it as thoroughly as the policy makers.
However it was also true that front line officers dealing with those in rem
arrears had a different perspective on the problem of arrears. Front line officers
then, while mindfhl of the procedure and usually subject to monitoring of their

use of the procedure, saw the procedure·as a guideline for their action rather
than a blue print. This might suggest that front line officers gave themselves a

great deal of discretion in their work which might contribute to the arrears

problem"

How nruch discretion an individual officer will or is able to use in any given case depends on

factors such as what the perfonnance indicators are and what view has been formed of the
tenant's character and behaviour (see Lipsky, 1980: 44-53). For example, if the housing

department expects each housing officer to keep the rent arrears to a certain level that may
override other factors when deciding whether and when to issue an NSP or to take someone
to cowt. Or the housing officer's judgment that the personal circumstances of a tenant merit
some discretion despite a high level of arrears might result in a degree of leniency, despite the
confines of the arrears policy. As Lipsky points out (1980: 9), "the reality of the work of
street-level bureaucrats could hardly be farther from the bureaucratic ideal of impenooal
detachment in decision making."
Like judges, housing officers are expected to respond to the human dimensions of a situation,
and their work also requires sensitive observation and judgment. As with judges., society
expects housing officers to behave with impartiality, but also to show compassion for special

circumstances (Lipsky, 1980: 15). The power they have rests on their ability to put the security
of someone's home at risk. Yet there are constraints on the exercise of that power which
"consist of professional and bureaucratic standards of fairness and due process that to some
degree place limits on what am or cannot be done to or with clients. ... They are also
constrained by social norms of proper behaviour toward other people and by recognition that
power should be accompanied by respODsibility~ particularly when clients are identifiably
(mdeed defined as) socially or economically needy" (Lipsky, 1980: 58).
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How, then, did the four housing departments implement their policies?
Authority A

The housing officer from Authority A gave a few examples to show how their policy operates.
They issued NSPs as a safeguard in case they have to take someone to court. They would not
necessarily have decided at that stage that they were going to issue proceedings, He went on
to say, ''We ask for a particular court order, but that's subject to change at court. We have

parameters about what to ask for, but the judge makes the decision. NonnaRy they give us
what we ask for, but we also ask for what we know they will give. We learn what judges will
order by word of mouth."

If tenants were in receipt of Income Support, the above housing officer would not take them

to court unless there were exceptionally high arrears or some difficulty in getting the tenant to
co-operate. He would not issue proceedings if a tenant were regularly rMucing the arrears. If
proceedings were going to be issued, he would only ask for a suspended order if the tenants

had children, or if there was a possibility of mental health issues, or if the tenants were
pensioners. If there were no children and no other issues of vulnerability, he would ask for an
outright order. The local authority took its homelessness duties into account when deciding
what action to take on rent arrears~ if someone was over pensionable age or has mental health
problems, they would get other agencies involved and ask for a suspended order.

Two examples of operation of the policy were given. In the first case, there were £800 arrears.
The tenant had not responded to letters. It was known that the tenant was partially deaf: and
there was a poSSIbility of mental health problems. A visit was made., but no one responded on
that ocalSion The tenant was in receipt of Income Support, but had not returned the Housing
Benefit review funn, so Housing Benefit had been stopped and the arrears were increasing.
The housing officer felt he had no choice but to issue proceedin~, becal1se he had had no

response at all from the tenant. A suspended possession order was being sought,
The second example related to a tenant who had a mental disability and was in receipt of

Incapacity Benefit. This produced an income higher than would have been received on Income
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Support, and therefore the tenant bad to pay part of the rent beenJse Hoosing Benefit did not
cover all of it. The tenant did not pay the balance of the rent, and an ears had mounted. The
arrears bad started in 1990, but were cleared when the tel18uf s son paid them The son lived

with the tenant for a period, during which the rent was paid. The son then moved out, and the
rent went into arrears again. An outright possession order was obtained, and then the arrears
were cleared

(pr~JIIlably

by the son again). The court costs were not paid, however, so the

possession order remained effective. Because the tenant was still on Incapacity

~

the

arrears started to go up again. The tenant was then reassessed, and started to receive Income
Support instead of Incapacity Benefit, which meant that full Housing Benefit would be
received. Direct deductions from the tenant's benefit had been arranged to pay off the arrears.
Although the tenant was in breach of the court order, it bad not been enforced.

AuthorityC

In theory cases were referred to court by authority C when the arrears reached £3 50.

Exceptions occurred when, for example, tenants were in receipt of Income Suppo~ and the
arrears accrued because the tenants had not returned their Housing Benefit review forms,
which resulted in the benefit being withdrawn. Once it is withdra~ tenants can appeal the
suspension of benefi~ but that involves a separate procedure. The procedure for claiming
benefits is complicat~ and the housing officer acknowledged that there was a high percentage
of court cases involving tenants in receipt of state benefits who had not intentionally got into
arrears. She explained:
''Usually the Housing Benefit and Income Support system is at fault for arrears.
Our Housing Benefit section gets a claim processed in two weeks. That's only
achievable if the tenants co-operate. Sometimes they also need

to

provide

proof of income which is a form that the DSS have to supply. The DSS don't
always send it over. If the Housing

Benefit application fonn is in, and we're

waiting for proof of income, benefit is back-dated to the date the form was first

submitted."
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Applications for suspended possession orders were nevertheless sotgbt against tenants who
were in receipt of Income Support. When questioned about why this was done, given the fact

that direct deductions for rent arrears can be made, the housing officer replied that it was
necessary because people go on and off benefit frequently. It was felt that a suspended

possession order was required as a back-up to ensure that the rent was paid.

Before a swnmons was issued, attempts were made to find out about the tenant's personal

circumstances. After the summons had been issued, the case was referred to the court liaison
officer (the interviewee), who made attempts to speak to every tenant prior to the bearing. It
was admitted that sometimes the infonnation on the file was very old - sometimes two to

three years out of date - and needed to be up-dated after the issue of the surmnons and prior
to the hearing. Emphasis was placed on being well prepared for the court hearing, which
meant having all the relevant information available. Attempts were made to reach agreements

with the tenants, which would then fonn the basis of a suspended order. If an application for
an order was made, it was nonna! practice only to apply for the sununons issue fee (£65), and
not to seek an amount on top for solicitor's fees.
When questioned about the procedure if a tenant has mental health probl~ the officer said,
'We have good relations with social services, and we get them involved. They usually succeed
where we fail. They [tenants] sometimes don't like to talk to me on my own" When asked
what happened if the tenant had drug problems, the officer replied, "If they want help, it' 5 not

so much of a problem. But we still look for suspended orders for drug problems. They just
don't pay." The problems with drug users is a recent phenomeno~ they did not have problems
with tenants being on drugs three or four years ago. They found that drug addicts often
"abscond" without paying the rent, but most of them were in receipt of state benefits. They
were trying to deal with the problem of drugs by adopting an inter-agency approach.

Authority D

The area managers in authority 0 get fortnightly print~ of the rent accounts It

\\'85

staled

that if application of their rent arrears procedure (sending out letters and making visits) results
in the arrears regularly decreasing, then no court action is taken. The manager who was
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interviewed stated, "'The only factor we take into account is the tenant's attempts to repay the

arrears. If a tenant is on Income

support, we would attempt to get the tenant to agree to

deductions. If not, we would go to cowt .» He stated that they tried to •_-'~ an agreeanelJt
with the tenant to have £2.40 stopped out of their Income Support.

In several of the cases which were taken to court by this authority, it was observed that the

area manager was requesting suspended orders on terms that the tenant pay the rent plus £5.00
per week, even when the tenant was in receipt of Income Support. In one case where the

arrears were £765.44, weekly payments of the rent plus £10.62 was requested and ordered
against a tenant in receipt of Income Support. These observations indicate that in practice,
more than the amount permitted by DSS direct deductions was being requested and obtainecL
despite what the housing manager stated to be the policy.

Authority D clearly took a strict, even harsh, approach with the tenants whom they took to
court. Orders were obtained even when it was stated in court that the arrears had been
decreasing. In one case the area manager requested a suspended order for arrears amounting
to £30.76, but the application was refused; instead the district judge adjourned the case to a
date six weeks later to see whether the tenant had paid the arrears.

In another case, it could be concluded from the figures given for the amount of the rent and the
Housing Benefit received that the tenant was in receipt of Income Support, although that fact

was not stated in court. The arrears were £300.04. The housing manager stated that it had
been agreed with the tenant that a payment of £ 150 would be made that week, and £44 per
week in addition to the rent. The district judge queried whether the tenant could afford that
amount, and the area manager replied that the tenant "was having some assistance from her
fiunily".
It was the practice of authority D to request court costs of £6S for the issue fee. plus £2S
solicitor's costs. In one case observed, the tenant attended the hearing to argue against the
application for costs when the application for possession was withdrawn. The arrears had been
cleared by back-payments of Housing B~ but the authority was nevertheless seeking an
order for costs. The tenant gave the history of the ~ and the district judge accepted that the
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delays in the award of benefit bad not been the fiwlt of the ~ and that the "counciIl11lSl

regret the issue of these proceedingt'. The case was

not

decided without considerable

argument being put forward on behalf of the local authority that costs sbouId be ~ but
the district judge found against it.

Authority B

The court liaison officer in authority B said that in the past three years, the number of NSPs
issued had gone from 336 in 1993/94 to 1003 in 1995/96. The number of swmnonses issued
rose from 90 to 219 over the same period, and the number of people evicted from 12 to 26.
When questioned about the reasons for the increase, he replied, "People are not paying. and
we're getting stricter. The housing officers know the rent arrears procedure better, so they're
issuing more NSPs. There are more cases because the council is getting harder." He felt that
the amount of arrears had increased because of changes the in Housing Benefits legislation
which reduced the number of weeks that benefit could be paid to someone who was in prison.

Many of the evictions were of single people who were in prison. He nevertheless considered
that 26 evictions out of 17,000 tenants was not a bad record.

The area housing managers issue NSPs in this authority. When a case is referred to the court
liaison officer (the interviewee), a form is sent which sets out the history of the case. The fonn
gives brief infonnation about the tenant's personal circumstances, which is included in the

Particulars of Claim. However, the court liaison officer stated that he would not refrain from
taking court proceedings because of a tenant's personal circumstances: 1be infonnation [on
the form] is not there for me to decide whether to take a case to court. It's there to check
whether the procedure has been followed. The medical and social aspects of the case wouldn't

sway me. If the form says that the tenant can't read, I would arrange for an interpreter." He
went on to say that when he issued proceedings, he did so with the intention to evict the

tenant.

It: after the summons was issued, the tenant got in contact and made an agreement to

repay the arrears, he would agree to a suspended order at that stage.
When questioned about the extent to which the procedure was followed, he replied:
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"We wrote the [rent arrears] procedure, and the [Housing] Conunittee rubberstamped it. We get the tenants to COUrt as soon as possbIe; follow the

procedure quickly - nip it in the bud.... I tell them [the area boosiog officers],

'No matter what the circumstances are, follow the plocedure.' The area
housing officers are using their discretion, but I nag them to follow the
procedure. But then the procedure leads to applications for court pI~
for £10 arrears, and I say 'no'. It causes confJicts. h's not fair if you don't
follow the procedure, because it becomes too discretionary. It will be easier in
October because there will be only four seniors making the decisions, and it
will be more consistent. Unless you've got a proper procedure, there wiD be

some discretion"

The housing officer acknowledged that his attitude had hardened over the past few years.
When interviewed in 1993, he used to meet any tenants who came to the hearing and tried to

reach an agreement with them before going into court. When interviewed in 1996, be said:
"I tend not to make an agreement with the tenants if they tum up. I let the
judge make the decision now, rather than agree something. If I am asking for a

suspended possession order, it makes no difference if the tenants tum up. The
judges don't change the amounts becaJise we've already looked into the
finances. I will tell the judge if the tenant is offering too nwch. As long as it' s
over £2.40 per week, I'm happy, if they're earning. We do occasionally

get

orders for less than £1. Today's judge is good. He's consistent. Other judges

are afraid to make possession orders. Today he didn't even make enquiries
about the finances. That tenant, when he ordered £5.00 per week [off the
arrears], she's on Income Support. 19 She can, t afford that."
On the day that the court liaison officer was intervi~ he attended the bearin& but another

officer gave evidence. There were three cases in the list that day in which authority B were
asking for outright possession orders.
The hOllsing oftia:r who gB\'e eW:Icoce in that case (DOt the inIerViewee) cid not iDbm tbc CX1U11 tbIl tbc
tmant was in ~ ofInoome Support. however.
19
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In the first case (the one mentioned in the quotation above), there were £84.32

81 I ears.

Although it was a relatively small amount, it repre;ented a long period of noo-paymeot The
arrears had accrued because the tenant's Housing Benefit met all of the rent

except

£ 1 per

week, which she bad not paid. The hearing that day was the third time the tenant bad been
taken to court. The district judge asked who was living at the house, and was told that it was

the tenant and her ll-year-old daughter. The district judge made a suspended order on tenm
that the arrears be repaid at the rate of £5 per week. When the case was disalssed after the
hearing, the housing officer said that the case was last adjourned in October 1995 (ten months

prior to the hearing), and no payments had been received since then. She was in receipt of
Income Support. He said there was no reason why she should not pay the £1 per week, but
she could not be bothered.

In the second case, there were £301.56 arrears which accrued when the
Income Support and went onto Incapacity Benefit. The change in benefit

tenant
meant

came off
that the

tenant's rent was no longer fully met by Housing Benefit, and he had to pay £4.96 pw rent.

The district judge made a suspended order on teams that the tenant pay the arrears off at the
rate of £S. 00 per week in addition to the rent payable. The housing officer said that they had
applied for an outright order because when the tenant was interviewed, he had said that be
would not pay the balance of his rent. He did not see why he bad to pay any rent, since be was
on Incapacity Benefit.
In the third case, the district judge read out a letter from the defendant before hearing any

evidence. The letter stated that the defendant had mental health problems and cou1d not attend
court. He stated that he had only been informed three weeks ago that his Housing Benefit bad

been stopped, and he had tried three times to get a housing officer to visit him. Each time the
response had been that he should attend their offices for an interview, but his mental health
problems meant that he was unable to do so. The housing officer who was giving evideooe
stated that there had been no information received from the tenant,

not

even a teiq)booe call

He had not returned his Housing Benefit form, although he was on Income Support. The
district judge adjowned the case with hberty to

restore,

and suggested that the tenant be

visited in the meantime. The housing liaison officer later stated that proceertinp had been

212

taken because the tenant had not contacted them and bad DOt responded to visits. He would
not answer the door. The officer said that they would visit him

asa"\

and if be did not

respond, they would go to cowt again

Discussion of sections 8.1 and 8.2

Most people have little choice about where they live, and people who are on limited incomes

will have even less opportunity to move from area to area Consequently they will not be able
to choose their landlord if they are reliant on social housing. They will simply have to accept
their landlord's policies, which, as can been seen above, vary in important respects, such as
what level of arrears will lead to court proceedings (and further debt when costs are imposed),
and the ability to appeal to someone not personally involved in their case.

Each of the local authorities involved has a rent arrears policy, but the policies vary. AD of the
policies include writing letters and making visits. One authority provided for a possibility of

appealing to councillors prior to the issue of proceedings, two provided for an appeal prior to
the application for a warrant, and the fourth did not make provision for appeals at any stage.
The levels of rent arrears which triggered NSPs and court proceediugt; also varied. The
primaIy concern of the rent arrears policies of each authority was to coDect the rent, but the

threat of eviction was seen as a necessary component of that policy. NSPs were commonly
used as a management too~ when they are really meant to be part of the judicial process. Being

taken to court and possibly losing their home was the sanction faced by faced tenants who did
not comply with the policy or with the agreements to repay the arrears.

A policy for dealing with rent arrears provides a framework within which decisions are made
and thus gives some protection against aIbitrary decisions being made. Such a policy also
protects the local authority against allegations of unfairness and provides a means by which the
decision to evict, in theory anyway, ultimately rests with someone other than the officer
dealing with the case. As Lipsky points out (1980: 43):

"... the norm of due process not only protects the rights of individuals but it
also legitimizes the effects the judicial and legal system has on people' s li\-es
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Similarly, the norm of fair

trP;rtmeot

in public agencies coui>iues with the

theoretical right to appeal to legitiInize the actions of administrative

.

agenaes.

(Indeed, the development of standards for client trP;Ihneut, rights to ~
and procedures for administrative rpo'l11~ftt",
seem to tI--L.
.
&~uJ
~ ... ~ m propurtJon to
client allegations of

arbitrariness and 1JDfilir trP;Ilment.

By developing

procedw-al rules agencies may in filet protect the rights of some clients, but
they also gain legitimacy in contilJJing to act with
before.)"

most

clients as they did

In section 3 above, research showed the extent to which district judges rely on the assumption

that local authorities will have made strenuous attempts to collect the arrears prior to taking
court proceedings. Interviews with district judges showed that to a greater or lesser extent..
some of them are delegating to the local authorities their discretion about whether possession
should be ordered.

The making of a possession order should always involve consideration of the tenant' 5 personal
circumstances, but the extent to which the local authorities take tenants' personal
circumstances into account in deciding whether to take possession proceedings varies. In
authority B, the court liaison person was insisting that the area housing officers did not use

their discretion in enforcing the procedure, which is based on how much mears are owing.
The tenant's personal circumstances were not a tactor at the stage when proceedings were
issued in authority B; it was left to the court to take them into account when deciding whether
to make an order. In authority C, it was acknowledged that many oftbe tenants who are in
receipt of state benefits do not get into arrears deliberately, but that the beudits system is

largely to blame (although some tenants do deliberately withhold rent). Nevertheless, tenants in
that situation were taken to court beawse their arrears had reached a certain kMl. In authority
D, the only filctors which the cowt liaison person took into account in deciding whether to
issue proceedings were the amount of the arrears and whether they were decreasing. In

authority A, the housing officer stated that he would not take a tenant to court if the arrears
were stC*Iily being reduced, but a high level of arrears would mean that proceedinss were

issued, although there was no stated threshold.
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Discretion based on tenants' personal circumstances was used hardly at aD in authorities B and

D at the point where the decision to take ~ings was taken The oourt liajson officer in
authority B thought that it was unfair to use discretion. The amount of discretion used in
authorities A and C was relatively higher, although both relied heavily on the amount of arrears
to determine whether procwdings should be taken, even when it was aclcnowIedged that it

was the benefits

system

which was the root cause of the problem in some cases, and even

when it was acknowledged that tenants had mental problems or disabilities.

The research conducted by Gray et al. (1994: 134) indicates that most local authorities do DOt

take account of their tenants' personal circumstances and disolSS realistic ways of clearing the
debt. Only 34% asked their tenants if they had any special problems in paying the rent when
they got into arrears. Only 29010 of local authorities gave advice about benefit entitlement. The
research conducted by SAUS (1986: table 3.17) showed that 23% of the local authority

plaintiffs in that study bad not enquired into the defendants' ciraJmstances, and a further 5%

did not know whether enquiries had been made.
In the courts observed for this project, some district judges did not take personal

circumstances into account in deciding whether it was reasonable to make an order, and in

effect delegated the decision to the local authorities. Some local authorities did not take

personal circumstances into account when deciding whether to take proceedings. In most of
the proceedings suspended orders for possession were made. Where, then, is any account
taken of the tenants' personal circumstances? It would appear that the practice in possession

proceedings is generally for the courts and the local authorities to consider, sometimes to the
exclusion of eveIything else, the level of rent arrears. The tenant's personal circumstances are
only taken into account when deciding the level of repayment. The requirement

to

consider

reasonableness has thus been reduced to considering the level of arrears in most of the cases

observed.
That was one of the problems identified by the CJR in 1986. It still exists, despite the changes

to the rules and forms brought in to try to rectify that situation. This outcome is not unique in
terms of legal processes. Galanter, in his article about the limits of legal change in the

American civil courts (1974: 149) ooncluded:
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"Our analysis suggests that change at the level of substantive rules is DOt likely

in itself to be determinative of redistributive outcomes. Rule change is in itself
1ikely to have little effect because the system is so constructed that clumges in

the rules can be filtered out unless accompanied by changes at other levels. ...

Programs of equalizing reform which focus on rule-cbange can be readily
absorbed without any change in power relations. The system has the capacity

to change a great deal at the level of rules without corresponding changes in
everyday patterns of practice or distnbution of tangible advantages.

8.3

TJ

Housing officers' views of possession proceedings

Each of the housing officers interviewed felt that the threat of a possession order was an

essential part of rent arrears collection. Each thought that the court generally gave them the
order that they were seeking. The only area of difficulty for them was that the district judge
might make a suspended order when an outright order was requested, or sIhe might adjourn
the hearing on terms.

The housing officer from authority A commented:

''I think tenants would be surprised about how quick it all is. It is a production

line because there are so many cases. District judges are rubber-stamping what
we ask for unless tenants are there or the Duty Solicitor makes representations.
I think they trust us to do everything we can do before we go to court. The
district judges explain the effect of the order to the tenants. It doesn't seem
formal enough becaJJse it's in chambers. I don't think tenants understand the

importance of the proceedings. They've heard people tell them to pay their rent
so many times that they don't appreciate the importance of what happens in
those proceedings. I think that district judges have all the details about the
tenants' circumstances, but I don't think they read them."
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This officer's perceptions of the way the district dges dealt with th

. hi
e cases In S county COUI1
accorded with what the district judges themselves said; they do not read the papers.. and the\.
JU'

are relying heavily on the local authority to have made efforts to collect the rent befor~
proceedings are issued.

The housing officer in authority C attends a different court but had the same general views:

''The cases don't go any differently if the tenant turns up. The resuh is always
the same [as what we ask for]. Everything has already been said. Preparation is
they key .... I think all the preparation we do puts us in good stead with the
court. Housing associations don't tend to know their tenants. They've not

prepared their cases well. It's easy for us to keep trying to make contact
We've had talks with the tenants, and we don't get into big battles in court.
The tenants are fiightened of court. With one or two tenants I have had to hold
their hand. I'll explain the process to them. I try to put them at their ease"

The officers from authorities B and D used the same county court. They found that if they
were asking for a suspended order, the tenant's attendance

at court

did not have much effect

on the order made. The officer from authority D said that sometimes the district judge would
make an order for a lower level of repayment than he had requested, but not often The officer
from authority B said that if a tenant attended court when an outright possession order v. ~
being sought, the district judge would always give a suspended order instead. [This did not
happen in the case described in section 6.4 above, where the arrears were over £3000. and the
district judge did not feel that the tenant would be able to repay them.] The officer from
authority B regularly attends possession hearings, which he thought was an advantage

··~ow,

because I always go [to court], there is a better rapport. He [the district judge] is taking it for
granted that we've done everything we can before we go there." Both officers expressed
unease about being in the conflicting roles of "prosecutor" (the word used by one of the
officers) and adviser at the same time.
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Discussion

Each of the housing officers interviewed had correctly perceived what district judges said they
were doing in practice: assuming that the local authorities will have made efforts to collect the
arrears before the hearing, and that they therefore were justified in applying for a possession

order. They recognised the advantage they had in the hearing of being familiar \\ith the

procedure and of having the trust of the district judge hearing the case.

One could argue that it is natural for informal relationships to develop of the nature described
above between local authorities and courts, given the regularity with which local authorities
appear before the courts. The closeness of the relationship between the courts and local

authority landlords has been institutionalised to a certain extent ~ith the publication of a

booklet entitled Getting the Best Out of the Court System in Possession Cases: GuUiaJl(:~ for
Local Authorities (DoE, 1996). Similar relationships have been the subject of research by

various authors, including Marc Galanter.

Galanter (1974) analysed court practice and the rules used in adjudication in terms of the
parties involved and how the parties affect the way the system works. He categorised the
litigants into those "who have only occasional recourse to the courts (one-shatters or OS) and
repeat players (RP) who are engaged in many similar litigations over time" (p. 97) Those to
whom he refers as repeat players would nonnally be companies or institutions, though private
landlords who have a large number of properties would also fall into this category He noted
(pp. 108 - 109) that in cases between repeat players and one-shotters, "[t]he law is used for
routine processing of claims by parties for whom the making of such claims is a regular
business activity. Often the cases here take the fonn of stereotyped mass processin~ with little
of the individuated attention offull-dress adjudication." In the British context this would apph

equally to local authorities and housing associations. who generally own large numbt.~ of
properties and regularly appear before the courts in possession hearings
Some of the advantages that repeat players have over one-shatters are noted (rp ()>'-~) as
foUows:
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"(1)

RPs, having done it before, have advance inteJ1j~ they are able to

structure the next transaction and build a record n This was
acknowledged by the housing officer from authority A, who stated that
they learned by word of mouth what sort of orders the coon would be
likely to make in any given circumstance.

"(2)

RPs develop expertise and have ready access to specialists. n The
housing officers were all fiuniliar with the practice of possession
proceedings and appeared regularly in court. Most of the local
authorities were represented by solicitors in court, although one was
represented solely by a housing officer, as the hearing was in chambers.
The housing officers themselves were specialists in their fields.

''(3)

RPs have opportunities to develop filcilitative infonnal relations with
institutional incumbents." The district judges and the housing officers
all noted the relationship of trust which existed between them, which
usually operated to the local authority's advantage. Local authorities

who take large numbers of possession actions can agree in advance
when the courts will list their cases for hearing, thereby ensuring that
hearings are listed when it is convenient to the local authority.

9.

The views of the tenuts involved in possession actions

As stated above, the eJR identified several problems with the oonduct of housing cases: (i)
the imbalance between represented and unrepresented parties; (ii) difficulties with forms and
booklets; (Iii) fear of cost; and (iv) failw"e by defendants to take part in proceedinss- AD of

these problems have to do with defendants' involvement with the legal process. To what
extent have the procedural refunns brought in as a result of the CJR alleviated those problems"

Tenants were interviewed to try to ascertain what improv~ if any, had been achieved by
the refonns, and to get their views about the process itself and their b eatment in it.
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9.1

The imbalance between represented and UlU'epmented parties

The imbalance of power between local authorities and their tenants is evident in the beaJ iogs

for possession from the way the cases are co~ as desaibed above. The layout of the
court, and the fact that the local authority is always legally represented but the tenant is USlI8Dy

not, all serve to entrench the parties' relative positions.

NIXon et aI. (1996: 47) found that whether the defendant was or was not legally represented at
the hearing had an impact on the outcome of the hearing in most cases, stating that the most
favourable outcomes for tenants were achieved where legal or specialist representation had
been obtained. Of those case studies for their project, those where terwltS were represented
resulted in no outright orders being made and a higher proportion of cases being dismissecL
withdrawn or a costs only order being made. Their research was concerned in part with the

operation of duty desk schemes, where last minute advice and/or representation is made
available free of charge at court. They concluded (p. 68) that ''[c]ounty courts should actively
promote contacts with local advice agencies and where posstble take a pro-active role in
establishing court-based advice services."
The imbalance in power is also evidenced in the interactions which take place prior to the
hearing. In the vast majority of cases observed, the tenant did not appear in court., and the
housing officer requested an order in the same terms as that agreed with the tenant before the
hearing. Is the tenant realistically in a position to oppose the action which the local authority is
threatening or does take when those agreements are negotiated? Galanter's observation (1974:
98) about the importance of the outcome of legal proceedingc; to the different parties is
particularly pertinent to possession actions:

''Typically, the RP is a larger unit and the stakes in any given case are smaller
(relative to the total worth). OSs are usually smaller units and the stakes
represented by the tangible outcome of the case may be high relative to total
worth, as in the case of injury victim or the criminal accused)" [sic].
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In the cases observed, the amount of arrears outstanding generally amounted to ilmdreds of

pounds. When taken as a single instance, the loss of that amount of IllOOey to the local
authority would be of hardly any consequence. Nor do the officers who take the decision to

issue proceedings stand to lose anything financially or personally if the case fiWs. In contrast.
the other party to the proceedings, the tenant and hisIher family, may ultimately lose their

home. The imbalance in bargaining positions in such cases is immense.

The tenants interviewed reacted differently when faced with the threat of eviction Gellerally.
those who reached an agreement for repayment of the arrears were very relieved to have done
so. Lipsky (1980: 57) notes that street-level bureaucracies must obtain their clients·
compliance with their decisions, and that generally clients give their consent becal1se of one or
a combination of factors:

"... they

accept

the legitimacy of the street-level bureaucrats' position and

decision, anticipate that dissent would

not be

productive, or consider

themselves favow-ed by the decision or action taken. Most encounters with
bureaucracy appear to be characterized by the consent of clients, but the
structure of choices available to clients limits the range of alternative

behaviours that they consider realistically available. In short, clients~ consent is
continuously being managed by public agencies.'~
Having been issued with NSPs and having received summonses to appear

at ~

most

tenants were relieved to reach an agreement with the local authority to repay the arrears.
Having reached an agreement, they were assured by the housing officers concerned that the

local authority would only be asking for a suspended order, and they ~would be all right so

long as they kept up the payments'. Indeed, housing officers reported sometimes that tenants

were so eager to repay the arrears that they made offers which were higher than they could
afford to pay. Most of the housing associations and local authorities observed did not take

advantage of that position, except for authority D, who on several occasions asked for
repayments at a higher level than that allowed by the DSS for direct deductions from people in
receipt of Income Support. District judges and housing officers both commented that there

was no point in making an order higher than that which the tenant cou1d afford, becaa'se it

221

would simply lead to further proreedings. Those tenants who did turn up to the COUrt

beaaiu&

and were asked by the district judge whether they consented to the terms for repayment, bad a

similarly limited choice of responses.

9.2

Difficulties with forms

As noted above, very few tenants retwn the Reply fonn to the court. None of the tenants
interviewed had done so. A few of them were Dot aware that there was a form which they
could have used. Two were represented by solicitors and let them handle the legal

representations. Most of them did not return the form because they did not feel it was
necessary, given that they had reached an agreement to repay the arrears. Usually the housing

officer involved had told them that they need not worry, once the agreement had been ~
because the officer would attend and ask for an order in the same terms as the agJ eemalt.

9.3

Fear of cost

Few of the tenants had received legal advice about the court proceedings. Two had been
represented at the hearing and were in receipt oflega! aid; both of them were receiving Income
Support, and so they would not have had to make any contnbutions towards their legal aid.
None of the rest had taken legal advice. When asked why they had not obtained independent
advice prior to the hearing, they all replied that it had not been necessary beca1lse they had

sorted out an agreement with the housing deparbnent to repay the arrears. None of them
mentioned that they were afraid that it would be too expensive. Nor bad any of them sought

free legal advice from local advice agencies such as the Citizen's Advice Bureau or law
centres.

General conclusions cannot be drawn from such a small sample, but it is clear that for these
tenants, their main source of advice was from the plaintiff Research carried out by Leather and

Jeffers in 1989 suggested that less than thirty percent of defendants sought independent legal
advice after receipt of the summons. Their research was conducted prior to the changes in the

court fonns, which now state that defendants should take legal advice and provide lists of local
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agencies. For the tenants interviewed for the purposes of this

.

projeCt.

the fonm

bad

DO(

produced the desired effect.

9.4

Failure to attend hearings

The SAUS study conducted for the

eJR in

1986 (p. 39) gave a break-down of defmdants·

attendance and/or representation in court in 92 possession cases taken by local authorities and
housing associations (figures in brackets are for housing associations):

no one in court for the defendant

75%(74%)

defendant attended but was lDlTepresented

22010(16%)

defendant legally represented

3% (11%)

In the report by NIXon et al. (1996: 18), compiled after the changes made to encourage greater
participation, it was suggested that the numbers of tenants taking an active

part in

the

proceedings had not significantly increased. In 6~1o of the 752 cases studied, no one attended
the bearing, 23% attended in

perso~

10010 made written

representati~

and 60/0 were

represented by a solicitor or someone from the duty rota at the court.

The findings in the studies by Leather and Jeffers and by Nixon et al. contrast sharply with
those of Gray et al. (1994: 131). In the latter swvey, 47010 of local authority tenants and 51%
of housing association tenants attended hearings.

The SAUS report (1986: 40) stated that the most common reason given by tenants for

n0n-

attendance was that they were told not to attend by housing officers. The housing officers
interviewed for this project were all asked if they advised tenants to attend hearings. and they
all replied that they did. One officer stated that quite a few tenants did not attend because it

would mean losing wages if they took time offwork to come to the bearing.

The tenants interviewed for this project gave various reasons for not attending the bell inp
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"I didn't think about going to court. I didn't think it was neussary. They'd
already told me what they were doing. I trusted them. "

"I've got the kids, so I couldn't go to court. My husband would have bad to
take time offwork to go."

"I asked if I had to go up, and she said 'no'."

''I didn't go to court because the rent collector and the housing officer assured

me that I didn't have to go. '" My turning up in court isn't going to make any
difference. They'd just think I was turning up to make problems, like I want to
tie up the court system, like in council tax cases."

"I didn't go to court because I didn't get enough notice. They phoned me
about 20 hours before the hearing. I didn't get a copy of the summons."

"I didn't fancy going to court. It's not very nice going to coon."

"I couldn't have gone to court. I've got two kids, and there's nowhere down
there to keep them I'd have to take them down on the bus. I can't afford a

baby-sitter."

"I wouldn't go to court. It terrifies me to think about it."
By contrast, attendance of defendants at mortgage repossession hearings bas inc:rused since
the late 1980s, according to the Ford report (1995: 84). In the cases examined for that Ieport,
S1% of defendants attended first hearings of their cases., and 6SOio attended second hearings.
The authors attnbuted the increase in level of attendance to 'ihe publicity given to the growth
in the level of arrears and possessions, the greater availability of debt counselling and money

advice services both within the courts and in the wider community, and the publicity given to
these selVices by lenders and the courts."
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9.5

lbe causes of rent arrean

In the research undertaken by NIXon et aI. (1996: 7-8) concerning rent and mortgage arrears.

there were four main reasons for arrears amongst those that they interviewed: (1) disruption or
loss of secure employment, including small business failure; (2) changes in domestic
arrangements leading to either increased expenditure or loss of income~ (3) failure of the
benefit safety net; (4) financial over-commitment. AD of these f3ctors are relevant to the issue

of whether, in rent cases only, it is reasonable to make a possession order,

yet

these are the

filctors which are commonly not brought to the court's attention.
Gray et aI. (1994: 1-5) went into more detail about the causes of rent arrears and looked at the
characteristics of tenants in serious rent arrears. Explanations for arrears given by tenants in
their survey included problems associated with Housing ~ reduced income beaulse of
changes in employment or as a result of changes in domestic circumstances, and having
multiple debts. They also found that 4()01o of the tenants they interviewed said that they had
been behind with the rent during the previous two years, but one quarter of them related their
arrears to problems with the benefit system. Their report showed that tenants in serious arrears
were much more likely to live in areas with high levels of social and economic problems, and
most of them had low incomes or were in receipt of at least one social security benefit.
Difficulties with the benefits system is a connnon problem, yet local authorities persist in taking
possession proceedings against claimants. The housing officer from local authority C
recognised the structural problems within the system This was also doaunented by the Audit
Commission (1989: 5-6) in a swvey it completed of local authority rent arrears. The reasons
given by a large proportion of the local authorities themselves for large increases in their
arrears figures were the changes in Housing Benefit eligibility and procedures, together with

associated computing difficulties. The Audit Conunission (1989: 6) warned that benefit

changes were likely to result in long-term problems, "partly caused by tenants with reduced (or
no) benefit having greater difficulty paying rents, and partly by management and organisational

problems...."
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Research conducted by Burrows (1997) on the resiciuaJisation of council housing shows that
those who move out of local authority accommodation tend to be more economicallv active
than those who move into it. The latter were far more likely to be headed by someone who
was economically inactive; to contain dependent children; and to be headed by someone from

a manual work social class background. Almost 7']!J/o of all new households entering public
sector accommodation were aged between 16 and 29, compared to 14°'0 of e.'Gsting
households in the public sector. They were more likely to be lone parents and to be
unemployed or unable to work. Consequently, one would expect to find a large proportion of
council tenants to be reliant on state benefits, and therefore to experience the bureaucratic
difficulties inherent in the system.

Why were the tenants interviewed for this project in arrears') Had they been deliherateh
withholding their rent? Although there is clearly no universal cause of rent arrears. the answer
for all of the tenants interviewed was that there had been some problem v.ith Housing Benefit
or some other state benefit. In some cases, the wage earner in the family had been in and out of
work., which meant that they had come on and off Income Support and that their entitlement
to Housing Benefit varied as a result. This usually resulted in a delay in the payment of benefit.
or sometimes it meant that Housing Benefit was overpaid and had to be recouped. This also
meant that their weekly income varied over a long period of time, and some of them had
difficulty in budgeting. Many of them had multiple debts. In four cases, families had been in
receipt of Income Support for a number of years, and the arrears arose because their oldest
child reached the age of non-dependency in benefit terms, or a non-dependant child moved
back into the household. This meant that Housing Benefit was drastically reduced on the
assumption that the non-dependant should make a contnbution towards the rent There was a
delay in the adjustment of benefit in each case, which meant that there v.-as an overpayment
which had to be recouped, as well as a reduction in Housing Benefit which the non-dependant
had to make up. Those people who are in receipt of Housing Benefit must sign re\ ie'>\ forms
every year, and some of them had delayed in doing so, which meant that their benefit \\ a..'

stopped.

9.6

Tenants' perceptions of the rent arrean and possellion pr'OCedura

How did the tenants view the actions of the local authority in taking them to cowt? Had they
been treated fairly? Reactions were mixed, as descnbed in the following paragraphs.
A number of tenants felt that the local authority had the right to take them to ~ and they
were not in a position to complain. One tenant said, "The Housing Department were fair,
because we had already started paying a bit more on top of the rent, and they allowed us to
keep it at that amoWlt.... We've been paying off the arrears for a few months. We were still

taken to court because of the amount of the arrears. But as long as we've got an ~
and it's being adhered to, the council are happy to go to court and say that we have an

agreement." Another stated, ''I've been lucky because the Rent Officer says it's nothing to
won)' about. She told me what to

expect. ...

They are right in doing it. They've got other

people to think about."

Some tenants feh aggrieved by the council's procedures. One tenant explained that his arrears

had arisen as a result of an accidental injury. He was receiving Incapacity Benefit for a ~
but he had to keep getting a doctor's note in order to qualifY. If he did not get the doctor's
note to the unemployment benefit office in time, they would stop his benefit. His doctor
required him to make appointments each time he needed a sick note, and sometimes he could
not get an appointment in time to meet the deadline for his benefit payments. He bad

set up

direct payments for rent out of his benefit, so he would get into arrears each time his benefit
was stopped. He was trying to cope with this system at a time when he was being treated for

post-traumatic stress and should have been getting bed rest. He bad a flood in his house during
this period, which ruined the furniture. The DSS gave him a loan, but then recouped it at £7.50

a week, which meant that he was having even more difficulty coping with his debts.
This tenant complained about the mixed messages he bad received from the Housing
Department. The tone and content of the letters he had received were, he felt. VfrJ hostile:
'7hey send letters that scare you to death. They say that becal~ you've made

agreements that you have not kept to, you're going to be evictecL go to see the
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homeless unit, visit the CAB. But the housing officers tell yoo diffa eut when
you speak to them. It's the sort of thing that 1 can live with as a young man,
but an elderly person might connnit suicide. 1 have complained to the COUJ¥:il

about the wording of their letters becalse it sounded like they were going to
evict me in seven days. They don't seem to appreciate it when the arrears come
down. Our arrears were over £1000 last year, and they've come down by baH:
and they send me more nasty letters now than then. ... If you weren't paying off

the arrears, those letters wouldn't come as a surprise. But if you are paying

your arrears, those letters are a shock."

He had reacted to the letters by contacting the Housing Department to discuss the matter. He
was told that suspended possession orders expired after a few years, and they bad to go back

to court again to get a new order. The housing officer said that the letters were

sent

beause

they were going back to court again to renew the order, and not to wony. It was "just a
matter of red tape", according to the housing officer. Although he was relieved to find out that
the council did not intend to evict him, their procedure angered him: "I can't see why the
council has to act like that. Why can't they be sympathetic? 1 would write the truth, that we're
only going for a suspended order. If they have no intention of evicting you, why scare
people?"
Another tenant of the same authority made a similar complaint. Referring to his application for
Housing Benefit, he said:
"They're still trying to sort it out now. ... The two sections [Housing Benefit

and rent arrears sections inside the Housing Department] don't seem to liaise

with each other. Why do they cause all the

stress

and 'aggro' by threatening

eviction, when all they have to do is go across the hall to sort it? They've got
no right to send out the aggressive letters they send out."
One woman thought that it was unfBir that she had been taken to court. The family had been
receiving Inoome Support for years, and then their eldest son became a ~. She
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complained that it bad not been explained to her that her son would have to cootribJte to the

rent before arrears bad mounted up:

''I told them when my son moved in with us. He's working. We were on

Income Support at the time. Then when my husband started work, they gave

us a letter to say we were in arrears, £SOO odd. ... I think it was unfair. They

should have told me before that Paul should have been paying rent. They dido't

tell me until we was in arrears."

She stated that she had been paying £15 pw off the arrears, and they bad been reducing Now
that she had been taken to court, she also had to pay £127.25 costs.

A fourth tenant had applied to back-date her Housing Benefit. She received a letter saying that
her request had been refused, and shortly afterwards, she received a summons to attend court

for the possession bearing. She had been receiving notices about the arrears, but she had not
paid them any attention, because she thought that the back-dated Housing Benefit would clear
the arrears. When she received the summons, she took legal advice and obtained legal aid to be
represented at the hearing. The possession hearing was adjourned to enable Housing Benefit to
be sorted out. She had a low opinion of the local housing department:

''I thought they'd be more sympathetic becallse rve been trying to pay it off. ...
I'm not sure the housing officer actua1Iy knows the council policies himself
[Authority A] is fairly useless. It's not their fault. They're bogged down with

work and stressed out. I've got no confidence in them. "
One tenant had been in receipt of Income Support for six years and had not previously been in
arrears. He said that the arrears arose because his wife left him in January and then came back
in April, after which be was still getting paid as though he were a single OWl. His eldest child

had also become a non-dependant. His view of the difficulties was that the system was at fiwh:

"It was a social security mix-up.... The rent man used to have a chat with me
He tried to sort out my benefits, but I don't think he had a due, really... , They
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keep telling me to get it sorted, but I can't until 'the Social' sons it

OU!

The

council seem to think you can sort it out overnight. They keep sending me back

and forth between offices."

Gray et al. (1994: 129-133) found that most of the tenants (75 0 .'0) they inteniewed were
fiightened that they would be evicted when they received the ;-';SP, and most (74° o) thought
that their case had been treated fairly by the court. The majority of local authority possession
cases (89'>10) in this survey resulted in a suspended order being made, which may ~ount for
the reactions of the tenants as to the fairness of the procedure. There was some resentment on
the part of tenants at being taken to ~ which they viewed as an unsympathetic action by
their landlord, apparently ignoring their difficult personal circumstances.

NIXon et aI. (1996: 61) found that the tenants they interviewed mostly feh that the process had
been fair, but went on to comment:

"This resuh, however, should be treated with some caution, smce manv
defendants added a qualifying caveat to their answer. For the few who
responded without any qualifYing comment., the perception that they were
treated fairly appeared to be related to their low expectations of what might
happen. Before the hearing many feared that they would be evicted or a prior
agreement with the plaintiff would be overturned or the court would treat them
severely on a persona11evel. As one person said, 'they could have been nasty,
but they weren't.' In only three cases did respondents associate fair treatment
with positive treatment from the judge. In these cases "fairness' appeared to be
related to the feeling that the judge had some sympathy Viith their position and
conversely a lack of sympathy with the lender or landlord.

Interestingly

perceptions of "fairness' did not appear to be directly affected by the outcome
of the hearing."

""'0
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Discussion

Have the reforms brought in by the CJR resolved the problems it identified? The answer I1IJSl
be largely 'no'. There is still an imbalance between the parties; tenants are still generaDy

unrepresented; there appear to be difficulties with the new forms in that defmdants still have
problems in filling them in correctly, and most do not send them in. Fear of cost did not appear
to be a factor of any concern to the tenants interviewed for this project, beo-use they mostly

did not even consider obtaining legal advice in the first place. Whether more tenants are taking
part in the proceedings after the CJR refonns than before is more difficult to ascertain with
certainty. In the quantitative study of NIXon et al., no improvement was noted, but that
contrasted markedly with the findings of Gray et al, where it was found that nearly SOO/o of

local authority tenants attended the hearing. In the hearings observed for this project, the
percentage those attending would tend to support the findings of Nixon et al.. that the majority
of tenants do not attend or take part in the proceedings.

Any discussion of whether the tenants considered the process to be fair must be tempered by
the fact that tenants generally have very low expectations in the first place. The fact that
tenants surveyed for the NIXon and Gray research on the whole found the process to be fair
nrust be balanced against the fact that most chose not to take part in the procedure, beyond

reaching an agreement for repayment of the arrears. It must also be balanced against the fact
that tenants are in a far less powerful position than their landlords, and that their options for
responding to the situation are limited, as is their knowledge of the legal process.

10.

The Woolf report and recommendations

Lord Woolf s consideration of possession cases and recommendations for reform are set out in

chapter 16, paragraphs 16 - 37 of his report to the Lord Chancellor~ entitled Access 10./w1ice
(1996), which was an inquiry into the civil justice system in England and Wales. He

acknowledges that the current procedure for possession of rented property on the ground of
rent arrears is unsatisf8ctory because public sector plaintiffs in most cases reaDy want

repayment of arrears rather than possession of the property. He considers that hearings at

231

which tenants do not nonnaJly appear are merely a formality and are wasteful of court time and
legal costs.

Signifiamtly, the Woolf report states that judges often try to give tenants a last cbaoce to pay
by granting a suspended possession order and then goes to the crux of the problem~

"This raises the question whether the virtual automatic making of suspended
orders in many courts recognises the statutory requirement for the court, in

cases involving secure tenancies, to be satisfied that it is reasonable to make the
order. Even when it is reasonable, the use of suspended possession orders in
these circwnstances can cause serious difficulties. If an order is breached, the
unintended effect will ~JaJIy be the loss of the secured or assured tenancy ...

[arising from] the Cowt of Appeal's decision in Thompson v E/mbridge

Borough councifO...."
To avoid the need for a possession hearing, which he acknowledges wiD usually result in the

making of a suspended

order~

Lord Woolf reconunends the institution of a two-stage

procedure. The first stage would be a paper procedure resulting in a court order for the
repayment of arrears~ the second stage would involve a hearing in cases where repayment

terms are breached, which could then lead to the making of a possession order. Lord Woolf

likens this procedure to the approach adopted by some courts of' adjourning on terms' which
means that orders for repayment are made without making an order for possession. He argues

that a two-stage procedure would have the advantage for landlords of a

court

order for

repayment of the arrears being made without losing the added incentive to pay produced by

the threat of eviction, but without the disadvantages for tenants of a suspended possession
order. It would also avoid the necessity of a court hearing in ever; case, thus saving legal

costs. Such a procedure would, the report states, increase the risk of a possession order being
made if the tenant fails to comply with the order for repa~ and first-stase orders should
include a strong warning to that effect. The procedure would not be compulsor)'. but

landlords, partiwlarly public sector landlords, would be encouraged to use it.

lO
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In order to obtain a first-stage order, the plainliffwould have to submit a daim which includes
or has attached the following:
(a)

a copy ofthe rent account which shows when it first fell into 111 ears;

(b)

a copy of the tenancy agreement;

(c)

theNSP',

(d)

a statement as to whether, in the landlord's knowledge, the tenant is in receipt of

Housing Benefit, and if so, how much;
(e)

a suggested instalment figure to be paid off the rent arrears; and

(f)

all other information required on the claim form.

The fonn would warn the tenant if sIhe did not respond within a given time, an order would be
made on the basis of the landlord's claim. There would be a space for the tenant to give

information about herlhis financial cireumstances, even if the tenant agreed with the 1andlord~ 5
suggested level of repayment. It would also suggest that the tenant obtained advice from an
advice agency.

Lord Woolf notes that the success of the recommended system would depend on the

effectiveness of a paper procedure for the recovery of arrears. He stresses the importance of
tenants' attendance at court where a hearing fur possession takes place and says that the

plaintiffs as well as the courts would have to urge tenants to attend.
The report emphasises that whether or not the tenant was present, the court must in every case

consider whether it is reasonable to make a possession order. Aldolgb suspended possession
orders would stilI be used, they would be used more rarely. The report claDns that througb the
paper procedure many of the factors likely to be taken into account when considering the issue

of reasonableness would already have been identified and evidence tendmd on them. It
concludes that a suspended possession order would therefore carry with it a more serious
threat of eviction if it is breached than under the current system. TIws applications to set aside
warrants

would be more difficult and less likely to succeed. unless there had been a change in

circumstances since the suspended possession order was made.
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Discussion

The system suggested by Lord Woolf does have certain advantages. It would undoubtedly

save legal costs in cases where tenants can afford to meet the repayments ordeI'ed by the court
and keep to the terms of the order, tIrus avoiding the making ofa suspended possession order.

It would not save district judges' time, however, if they read and properly scrutinise the

infonnation presented to them It would not provide the cowt with any more information than
the current procedure requires, particularly relating to the personaL

not

just

financiaL

circwnstances of defendants. Given the attitude of some of the district judges interviewed for
this project, however, it is asserted that in some cases the papers will not be adequately

examined or evaluated. In many cases district judges are delegating their decisions about
orders in possession actions to local authorities, and it is unlikely that a paper procedure would
be more of an incentive for them to exercise their discretion property or at all.

The proposed procedure does nothing to address the systemic problems in the legal process:
imbalance in power between the parties; the failure of tenants to take part in proceedings either
in writing or by attending court; the discrepancy between what the legislation requires (that the

court consider the issue of reasonableness) and what takes place in practice; or the

structure

and operation of the benefits system which often results in arrears accruing in the first place.

11.

Condusions

The CJR has had little effect on the practice of county courts in healing appIicatiom for
possession of rented property. The revision of the forms has resuhed in there being marginally
more information given to the court which should enable it to consider the qutSion of whether
it is reasonable to make an order. That infonnation is not normally used in deciding whether a

possession order should be made, however. If it is used at

aIL

it is most often taken into

account in deciding the level at which arrears should be paid. In some cases it is not considered
by the district judge at all.

The courts continue to rely heavily on the judgment of local authorities, often delegating to

them the ultimate decision about what order should be made. The district judges thoughI thal
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the procedure was fair and gave a just resuh beause of the care taken by the local authority to

assist tenants to pay their rent and clear the arreatS prior to the issue of a summons. Tbe fact
that they did not always have detailed information about the defendants ~ circumstances was
mitigate4, in their view, by the rent arreaB procedures used by public landJords (uri Kling
housing associations) and the care they took to contact the tenants and work out

agreemeolS

for repayment of the rent arrears. The courts' reliance on and confideoce in social landlords
enables them to speed tbrough possession hearings with little in-depth investigation of the
circumstances of the case. There has been little change in listing ~ since the CJR
refonns.

The fact that procedural reforms have made little difference to practice would not come as a

surprise to authors such as Galanter and Lipsky whose studies encompassed a wide range of
organisations. They concluded that cultures develop inside institutions and bureaucracies that

are very difficult to shift or transfonn by simply changing the rules and performance standards

slightly. The practice of the courts and local authorities observed in the conduct of possession

proceedings bears out the analyses of those authors.
Yet judicial outcomes are changing to a certain exten~ if the findings of NIXon et aI. prove to
be correct. They stated (1996: 47-48) that there appears to be a trend towards more

suspended and fewer outright possession orders being made, and that district judges felt that
this was due to either the changes in the policies of lenders and landlords, or that there was an
increased awareness amongst the judiciary of tenants' and borrowers' difficulties. Some of the
housing officers interviewed complained about the difficulty in obtaining outright orders. So, is

the CJR conclusion that district judges 'rubber-stamp' the decisions of local authorities still
true today?

The observations canied out for this project, when taken together with the research findings of
other authors, lead one to conclude that there are a number of factors which affect the
outcome of a possession hearing:
<a)

what order the plaintiff asks for, which involves the relationship between the bousin8

officer(s) and the tenant~
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(b)

the relationship between the district judge and the local authority,

(c)

the defendant's participation in the process, through attmdanoe at the beating and/or
use of the fonn of Reply,

(d)

the district judge's opinion of the tenant's behaviour when sIbe attends ~

(e)

the level of arrears;

(f)

whether the defendant is represented;

(g)

the defendant's personal circumstances;

(h)

the defendant' s financial circumstances.

The importance of each of these filctors varies, depending on the district judge who bears the
case. Amongst those who were interviewed for this project, the relationship between the

district judge and the local authority underpinned everything that happened in court. All of the
district judges thought highly of the local authorities whose representatives appeared regularly
before them, and all of them stated that they relied heavily on them. That would It*i one
towards the conclusion that district judges are still rubber-stamping the decisions of local
authorities. But that conclusion is too simplistic, as there were a number of instances wben the
applications of local authorities were denied.
What types of applications were denied? Most of them were applications for outright orders,

and suspended orders were usually made instead. Practically all of the applications for
suspended orders were granted. As there is little reluctance by district judges to make

suspended possession orders, and local authorities tend to make few app1ications for outright
orders, the instances of the district judge denying an application from the plaintiff would
naturally be quite rare. None of the research conducted for this project or by others iDdicales
that there are instances of the courts making outright orders when suspended orden are

requested. One concludes, then, that the kind of order which the plain'i ff requests heavily
influences the outcome of the proceedin~. Given that most of the applications for suspended
orders are granted, it could be argued that rubber-stamping generally only takes place in a
broad band of applications: those where suspended orders are requested, the

cases.
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vast

majority of

The level of arrears was a deciding &ctor in a very small mioority of cases

observecL when

suspended orders were denied, and the hearings were adjourned instead. It was also the

deciding filctor in a case when an outright order was granted. h

appeaiS

that the level of

arrears affects whether a possession order is granted in only a small mmDer of cases.
The other factors, including the defendant's financial and personal circumstances and whether

the defendant participated in the proceedings, had litt1e effect on a decision about whether a
suspended possession order should be mad~ but were USlI8Dy taken into account in deciding

the rate of repayment of arrears. In cases of applications for outright orders or suspension of
warrants, however, these factors carried more weight. Where eviction was more blcely to take

place (as with outright orders and applications for warrants), district judges tended to be more
sympathetic to tenants who came to court or obtained legal representation.

Having noted the &ctors that influence the outcome of possession proceedings. what

conclusions can be drawn about the nature of the adversarial process and the quality ofjudicial
decisions in these sorts of proceedings? The lack of participation by tenants, the lack of any
thorough investigation of the circumstances surrounding the cases, the routine nature of most
of the hearings leads one to conclude that the process is adversarial in name only. The

vast

majority of cases result in suspended orders being made, uglaDy without much enquiry into the
surrounding circumstances. It is only in cases where outright orders are requested or where the
level of arrears is very low, that discretion is exercised about whether to make an order and

what kind of order to make. The assertion by distrid judge G that the process is administrative

rather than judicial, although denied by his colleagues, is not too far from the truth. The
description of a summary possession hearing in 1915 (section 7 in chapter 2 above) bears an

uncomfortably close resemblance to the possession hearings of today, even though tenants are
now supposed to have the benefit ofjudicial discretion.
The difference between 1915 and now is that relatively few evictions take place. The local
authorities interviewed all stated that they only evicted as a last resort. The research of Gray et
aI. (1994) shows that to be the general practice of local authorities and bousing ascoQarions
Distrid judges said at interview that they were reluctant to evict except in ext! erne cases Yet
-I ..~ ~ for an order for
the basis of the proceedings is supposed to be the .,IAIIIUU S Gt't'-""
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possession Of those involved in the procPedings, the only people who thought that eviction

was a likely outcome were the tenants. The district judges and the social 1andIords looked
upon the proceedings as part of the procedure for collecting ~. Consequent1y, a whole
body of law and legal process has been transformed by and large into an enforcemellt

procedure.

Why has the adversarial process broken down in these cases? One important factor is the

alienation of most of the defendants from the legal process, and their consequent lack of
participation. The imbalance of power between the parties has not been rectified by the CJR
refonns. It would require a huge shift in the culture of these proceedings to encourage tenants
to obtain legal representation, to encourage legal representatives to develop the expea1ise
required to upset the balance of power which currently favours landlords, and to encourage
district judges genuinely to exercise their discretion. The conduct of possession hearings and
the tendency of the courts to favour social landlords, have not changed much with time, even
after the passage of the Housing Acts 1980 and 1985. These Acts gave tenants many legal
rights, particularly in relation to security of tenure, but they appear to have done little to
change the practice of the courts, which still defer to local authorities in the majority of cases.
Giddens' theory of structuration provides a means of analysing routines of possession
proceedings with regard to the relationship between those people involved, their access to
resources, and how they reproduceltransfonn the proceedings and processes in which they are
engaged. His theory of time-space distanciation provides a framework for examining the
locales of the legal process which are used for the exercise of domination In the foUowing
chapter social theory will thus be used to address the issues of what influences judicial
outcomes and why legislation and case law are not strictly reproduced in possession hearings.
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CHAPTER SEVEN

CONCLUSIONS:
STRUCTURE, AGENCY AND POWER
IN POSSESSION PROCEEDINGS

1.

Introduction

In previous chapters consideration was given to the historical development of the
relationship which exists between tenants and their landlord~ and in particular, local
authority landlords~ in the context of reclaiming rent arrears and/or possession of
residential properties. The role of the courts in possession proceedings and their
relationship to the parties involved was also discussed. Prior to the creation of security of
tenure in the private sector in 1915, landlords regained possession of residential propenies
by means of an administrative procedure in the magistrates' courts. Because the
proceedings were administrative rather than judicial in nature, the decisions made by the
magistrates did not require the use of judicial knowledge, skill or discretion. If the
landlord proved that he owned the property in question and had properly ended the
tenancy, the court had to make an order for possession. It was a process involving few. if

any, legal questions.

The need for munitions workers to have affordable housing close to their place of work
during World War I led to the creation of rent control and consequent security of tenure
measures. After 1915, security of tenure in the private sector waxed and ~
depending on the political and economic climate and other factors. However, public
sector tenants did not have security of tenure, and local authorities were simply required
to obtain a court order using administrative proceedings. This meant that they did not
have to give their reasons for seeking eviction. It was considered to be part of their duties
of housing

managemen~ which the courts did not question. The support given to local

authority landlords in this respect was exemplified by the case of Cannock
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Council v Kelly, in which Lawton U stated that the powers of tnaMgetDeUl included the

right to pick and choose tenants at will and to give notices to quit; the giving of notices to
quit was consistent with proper management, regulation and control.

By the late 1970s there was much criticism of the manner in which local authorities
obtained possession. The anomaly between having a great deal of security of tenure for
private sector tenants and none for public sector tenants was seen to be unjust. The coons
were seen to be supportive of local authorities in their interpretation of the powers of
housing departments to regain possession of their properties. There did not appear to be
an effective means of legally challenging a local authority's decision to evict.

The Housing Act 1980 was a watershed piece of legislation which gave security of tenure
to public sector tenants. This was intended to augment the role of the courts in possession
proceedings by requiring them to exercise discretion as to whether tenants should be
evicted on the ground of rent arrears and other grounds. It changed the nature of
possession hearings from being effectively administrative proceedings to being judicial
proceedings conducted in an adversarial manner. It was a major shift in public policy.
Ideally it would have made local authorities more accountable with regard to their
decisions to obtain possession orders and to evict. By giving the courts discretion in
possession proceedings, the power of local authority landlords to deal with recalcitrant or
even well-meaning tenants in an arbitrary manner was allegedly fettered. They could no
longer obtain an order for possession without having to state their reasons for so doing.
They must now first specify the grounds on which they are seeking possession, and in
most cases, justify their decisions to apply for a possession order by showing that an order
is reasonable in all of the given circumstances of each case. At least that was the intention
of the Housing Acts 1980 and 1985.
Only a few years passed before it was noted that the courts were not in fact exercising
their discretion. Research canied out as part of the Civil Justice Review in 1986 was
discussed in earlier chapters, together with the conclusions reached by the CJR In
general, it was acknowledged that possession proceedings were not operating effecti\'ety

I
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as an adversarial process because in the majority of cases only the plaintiff appeared at the
hearing. The courts consequently bad little infonnation on which to judge whether a
possession order was reasonable, and in most cases they were not exercising their
discretion as to whether a possession order should be made. Cases were being dealt with
superficially at the rate of 40-50 per hour, which meant that decisions were likely to be
inconsistent. Local authority plaintiffs were tending to use the possession procedure as a
means of rent arrears collection, as few evictions were being carried out compared to the
number of orders made. Possession proceedings under the Housing Act 1985 appeared to
be, to all intents and purposes, still administrative in nature, as the courts were in most
cases not fully exercising their judicial skills or discretion. The LCD acknowledged that
most possession hearings were simply a 'rubber-stamping' exercise for the courts.
The Lord Chancellor's Department, in light of the findings of the C~ tried to remedy the
defects in the system by changing the County Court Rules and forms to try to ensure that
district judges had sufficient information on which to reach a finding of reasonableness or
otherwise. The court forms were revised in an effort to make them more user-fiieudly aDd
to encourage tenants to use them and to attend court. Lists of advice agencies were to be
included with the summons so that tenants could obtain advice about their rights. The
judiciary was encouraged to be more interventionist in cases where one or both parties
were not represented, and training was improved in relation to housing cases.

When looking at the process of change which began with the passage of the Housing Act
1980, continued through the conduct of the CJR which began in 1986, and ended with its
consequent refonns in November 1993, it is clear that the government, and the LCD in
particular, were trying to achieve improvements in the quality of justice in housing cases.
The LCD's recommendations following the CJR, though sometimes based on a

misinterpretation of the empirical research conducted by SAUS, were nevertheless
sensible on the whole. The recommendations were, however, ineffective in terms of
effecting substantial changes in the delivery of due process or in redressing the balance of
power between the litigants.
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Research was conducted for the purpose of this dissertation to ascertain whether the
changes made as a resuh of the CJR findings had been successful in rectifying the

identified problems, and reference was made to other research projects related to
possession proceedings. The conclusion reached was that the CJR reforms bad DOt
resolved the problems. Having recognised some fundamental problems in possession
proceedings involving council tenants, the only changes made by the LCD were
superficial modifications to forms and procedures, which have done nothing to address
the problems identified. Cases are proceeding in much the same way as before the changes
were made, and are conducted at about the same rate per hour. Tenants still fail to
participate in the process by sending in Reply forms or attending court. The small number
of tenants who attend court are usually unrepresented and many will not have sought legal
advice. When tenants do send in their forms, some district judges do not give much
weight to the information they contain. Consequently, district judges are making orders
without having adequate information on which to base their decisions. Interviews
conducted with a number of district judges showed that most of them view possession
proceedings as being more or less an administrative procedure. Most of them do not
consider the lack of information about the defendants' circumstances as much of a
hindrance. When a suspended order is being sought, the correct legal procedure in many

cases is not followed: a judgment is not made as to whether a possession order should be
made, and then a decision taken to suspend the order. In other word~ they are delegating
their discretion about the necessity or reasonableness of making an order to the local
authority. In cases where an outright possession order is being requestecL however, they
are more likely to examine the facts of the case more closely and exercise their discretion.
Most tenants interviewed still feel intimidated or alienated by the legal process.

The practical effect of the way in which local authority possession proceedings are
conducted is that in the majority of cases, tenants do not have the protection which the
Housing Acts 1980 and 1985 were meant to give them. The courts are not property
exercising their discretion about whether a possession order should be made. at least
of cases It is true
whenever a suspended order is request~ Which ·IS .lD the vast mtlionty·
'''-'
that comparatively few tenants are evicted, thou~ and that the courts do look more
closely at tenants' personal circumstances before deel·diog whether to suspend a warrant
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for possession. Tenants' rights are nevertheless adversely affected when a suspended
order is made, and the decision to make a suspended order should be taken as carefully as
a decision to make an outright order or to enforce a Warrant for possession. Once the
terms of a suspended order are breached, tenants can be evicted without further reference
to court, unless the judge specifies otherwise in the order.

Having concluded that the attempt by the Lord Chancellor's Department to change the

manner in which proceedings are conducted has failed, one turns to the question of why
the reforms were unsuccessful. Why is it that after so much time, money and effon has
gone into judicial reform, these proceedings remain largely unchanged in practice? That is
the question which lies at the heart of this project, and it is an area of study where
Giddens' theory of structuration will be helpful in analysing the relationship between
action and structures. Layder's research framework builds on Giddens' theory. and an
analysis will be undertaken of each of the four layers of society described in Layder~s
'map': self, situated activity, setting and context. Such an analysis should help one to
understand how each of the layers impacts upon the others and how the day-to-day
experience of possession proceedings is influenced by factors that distant in time and
space - the 'longue duree' of the relationship that has grown up between the courts and
local authority landlords, for example.

2.

Self

When analysing this layer, each of the three types of participant in possession hearings

will be considered: tenants, representatives of the housing depanrnents, and district
judges. The research questions relevant to this section were set out in chapter 4, but for
ease of reference, they are repeated below:

(a)

What are the conceptions of self and identity of each of the participants which are
bound up with recovery of rent arrears and possession proceedings over differing
lengths of time? What specific mechanisms are involved?
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(b)

What meanings and perceptions are bound up with these

ONWI'
pr;
mgs and bow do

they help shape and generally influence the process of cia'unmg
.
possession and its
outcomes? Do these meanings and perceptions change over time? If they do, what
causes them to change?

(c)

What other subjective feelings, motivations and experiences of the participants are
associated with a local authority's claim for possession (e.g., feelings of
entrapment, attitudes towards authority, responses to workloads, bureaucratic
requirements, etc.)? What is the interplay between social and psycbological factors
involved in the fonnation of these subjective feelings and experiences?

Tenants

Research conducted for this project and elsewhere revealed that most COWlcil tenants who
are in rent arrears are in the lower socio-economic classes, and the majority are in receipt
of state benefits at some time during the period of arrears (see section 9.5 in chapter 6
above). The majority have multiple debts. Consequently, they are struggting to provide
the essentials for themselves and their families, and have to manage on very restricted
incomes. All of the tenants interviewed were in receipt of state benefits, and some had
accrued arrears because of the difficulties in the state benefits system encountered when
the recipients are in and out of work, or have children who reach the age of nondependency within the terms of the legislation.
The above sets out the context within which tenants first receive letters about rent arrears.,
a Notice of Seeking Possession, and then a county court summons, which faces them with
the ultimate threat of losing their home. Being individuals, they react differently when
faced with such a threat, but only two felt that they had been dealt with fairly. Most of the
others felt some anger at the way they had been dealt with. Many were angry at having
been treated harshly when they felt they were doing their best at managing their ~ or
when debts arose through no fauh of their own, as they saw it. Some tenants expressed

their disgust at the wording of the letters sent, which they felt were oppressive and

unnecessarily antagonistic.
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However, the tenants are not in a strong bargaining position. Each of the local authorities

studied tried to reach agreements with tenants both before and after the issue of the court
summons. There is no doubt that the receipt of a court summons has a strong effect on
the tenants and makes the threat of losing their home real. Each of the tenants interviewed
felt that they could be evicted. They were consequently eager to reach an agreement for
repayment which reduced that threat and alleviated the necessity, as they were us. laDy
told, of having to attend court. This led some of the tenants to offer to repay sums at a
bigher rate than they could afford, even when the housing officer was asking for a lower
rate. One authority, however, was observed to have reached agreements with tenants in
receipt of Income Support at rates higher than they could possibly afford.

The tenants were mostly relieved when such an agreement was reachecL and most of them
stopped participating in the legal proceedings at that point. The only source of advice for
the majority of tenants was their landlord, the plaintiff. When an agreement was reached
and they were told that a suspended order would be sought, most of them were willing to
let the plaintiff represent their interests in court and obtain the order agreed. For many of
the tenants who did not attend court, the hearing itself was of secondary importance to
the fact that an agreement had been reachecL and they did not see any need to attend.
Others felt alienated by the process, based on their perceptions and fears of what the coon
hearing would be like, or their perceptions that their attendance at court would have little
effect on the outcome of the case (see section 7 of chapter 2 above).

The reactions of those tenants who attended court varied, depending on their view of how
the district judge treated them and how they felt the hearing was conducted. It is difficult
to draw conclusions about tenants' reactions to the hearing itsel( as one must take into
account what their expections were before the hearing with regard to the outcome and the
manner in which they would be treated. Not many people would find a court hearing
.I
..
M st of the tenants.
pleasant when the issue is one's debt and poSSlb e eviction. 0
understandably, felt negative about the process, and most found the process to be

"degrading and embarrassing", according to the research conducted by Nixon et aI Some
.
be ~:-" but it must be borne in mind thai
tenants stated that they found the hearing to
UUl ,
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they were unlikely to have had any information about possible defences they could have

raised or what a hearing would be like were it truly adversarial.

Do the perceptions of tenants change over time? Some of the tenants interviewed bad

been taken to court previously for rent arrears, but they nevertheless felt that the threat of
eviction was a real possibility. In the majority of the cases observed suspended possession
orders were made, which the tenants perceived as a good resul~ inasmuch as it permitted
them to remain in their homes. Nevertheless, the majority of tenants felt that the whole
process was oppressive, and that feeling remained regardless of the outcome. None of
them felt themselves to be in an equal bargaining position with the housing department.

According to the housing officers interviewed, some tenants do know how to 'play the
system', and end up making numerous agreements for

repaym~

or clear their arrears at

the last minute, on the assumption that the threat of eviction is unlikely to be carried

out.

From observations carried out in court, such cases are rare, but they do exist. One
concludes that some tenants are more knowledgeable than others about the operation of
the courts and the local authorities. They apparently have recognised that relatively few
tenants are ever evicted, compared to the number who are taken to court. Such cases
bring to mind the accounts of tenants' reactions to threatened evictions in the Victorian
period, when they relied on the in-built delay in the court system to maximise their rentfree periods.

On the whole, though, it would seem that most tenants continue to feel vulnerabl~ given
the fact that their landlords are able to evict them on rent arrears ground~ when the
majority of them are struggling to cover their living expenses. They view their landlords
as being in positions of power, supported by the court system. The personal and social
factors that contribute to the accrual of rent arrears, the problems that they are coping
2

with on a daily basis, are on the whole ignored by the courts. They see themselves as

having few choices when faced with the threat or the actuality of possession proceedings
The thought of having to attend court is unpleasant for most of them, and coping v.ith
eli
often cooO.icts "lib the cowt' 5 \1C"1 Ibout
:z Tenants' views about what is relevant. to ~ Dlp'O(oc:eclC'JCC:.o:LOjnp~
~ ... tion eX 'rcle\"3DCC' lbc lSSUC "tU
relevant facto~ which raises an intereStmg poml about the legal u g H »
not be discussed here. but is worthy of further consideration.

246

attendance at court is difficult for those who do attend. Both groups are alienated from
the process. These feelings, judging from research conducted avanous
t'
.
pomts
over the
years, have been present among tenants in all sectors of rented housing and have built up
at least since Victorian times, as was discussed in chapter 2 above. The tact that council
tenants have been given security of tenure through legislation does not appear to have
altered their view of their position either within the legal system, or in their relationships
with their landlords and the courts.

Representatives of housing departments

In the four local authorities studied for this project, the attitudes of the housing officers

interviewed varied considerably. All of the interviewees had the role of coun liaison
officers, apart from one who was a front-line housing manager. Consequently, most of
those interviewed were concerned solely with the conduct of the legal proceedings which

had been issued. They reviewed the case files they received from housing managers and
decided whether the procedure prior to issue of the summons had been correctly
followed, and whether all of the information required for a hearing was available and in
order. They also negotiated directly with tenants in order to try to reach an agreement for
repayment of the arrears prior to the hearings.

One must be careful not to draw any broad generalisations based on such a small sample.
Nevertheless, it is possible to examine closely the nature of the relationships between
these local authorities and their tenants at this stage in the legal proceedings. The arrears
procedures for each of the authorities were broadly similar~ although the amount of
arrears which triggered Notices of Seeking possession varied, as did the amount of
discretion given to housing managers about whether and at what point NSPs were issued
The contexts in which these officers operated also varied, depending on the pressures
which existed within each of the departments to control their rent arrears levels. The fact
that the attitudes of the housing officers towards their tenants varied is important in itsel(
because it leads to the conclusion that whether a tenant will be taken to court for
arrears is to a large extent a matter of luck for the

happens to live.
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tenan~

rent

depending on where sIhe

What attitudes towards tenants were found among the housing officers? All three coon

liaison officers thought that possession ~'"
w-e
a necessary part 0 f the rent
t'&~5"'
'-I'
arrears collection procedure, which would not be effective without the courts' power to
evict. The way they conducted themselves in carrying out their roles in the possession
procedure varied. One person in particular was careful in her relations with the tenants
insofar as she tried to alleviate their anxiety about the legal proceedings and to reassure

them that eviction was not a priority provided some attempt was made to clear the
arrears. She also found herself having to counsel tenants who attended ~ and
explaining what the hearing would be like and what was going to take place inside the
courtroom. Neither of the other court liaison officers interviewed made any attempt to
perfonn such a role for their tenants when they attended court. They viewed their role as
being that of case managers, and their purpose was to obtain the order that they decided
was appropriate to each

c~.

All of the court liaison officers were the last in a line of

housing officers who would have had a hand in trying to collect the arrears in each

~

and the latter two took the view that the tenants would have had ample opportunity to
deal with the arrears prior to the issue of the NSP; consequently there was no point in
their making the process any easier for the tenants once proceedings had commenced.

What were the court liaison officers' attitudes towards the courts? All three felt that most
of the time they were able to obtain the court orders they requested, except when they
were trying to obtain an outright possession order. They did not have any personal stake
in the outcome of the hearing, which enabled them to maintain some distance from the
outcome. While it was more satisfactory if they obtained the order they requested, and
possibly because they did get what they wanted most of the time, they were philosophical
about the cases in which they were refused their requests. They were familiar with
operating within the court system, and knew what to expect from the district judges who
heard their cases. Each of them was conscious that because the court has the power to
order eviction, they were not personally responsible when that decision was taken In f~
the arrears procedures in each of the local authorities meant that the decision to apply for
a warrant for possession was spread among a number of people, due to their appeals
procedures, and thus they did not have to feel responsible when an eviction took place
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The change in security of tenure brought about by the Housing Act 1980 has resulted in
housing officers having to account for their decisions to seek a court order. Although .m
reality they are rarely challenged either by the district judge or by the tenan~ they
nevertheless have to prepare for that possibility. Their local authorities have procedures in
place which mean that information about their tenants has to be collected,

at

l~ even if

it is not a material factor in the decision to obtain a court order. In that ~ the
provisions of the 1980 Act had a considerable impact on the landlordltenant relationshi p.
and altered the style of management that existed when the courts could not question a
local authority's decision to apply for a possession order.

District judges

District judges are required to be either solicitors or barristers with several years'
litigation experience before they are appointed as district judges. They are therefore quite
highly trained before they are appointed, and receive further training while in post.
Although they must conduct their bearings in accordance with the County Court

Ru1es~

they have a certain degree of autonomy in how they organise their lists of cases and
conduct the bearings. They operate from positions of power in the judicial

pr~

but

they nevertheless have to cope with the pressures of a heavy workload and the
bureaucratic requirements of the court system.
Those district judges who were interviewed for this project were conscious of the
requirement of the legal system that hearings must be conducted as fairly as possible. and
that care must be taken when one party is represented and the other is no~ in order to
ensure that the court has all the relevant information on which to base its decision.
However, they as individuals varied considerably in their perceptions of how those values
should be implemented in practice. District judge A showed the most compassion for
tenants who were involved in possession proceedings, and seemed to be aware of and
understand the difficulties that tenants have to cope with in meeting expenses and
managing on a very limited income: ''I'm conscious of the harm you can do

at the

lower

end of the market. If you get it wron~ the only place they can get that extra £5 you've
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just ordered is from their food." District judge G, on the other hand, showed the least

compassion for tenants: "Tenants don't think at all. They're just rruddled. There's a point
at

which a gun has to be pointed at people. They just can't manage, by and large." The

others interviewed fell somewhere between these two positions.
The district judges' views of tenants were reflected to some extent in the way they treated

litigants in person during a hearing. Some made a good effort at encouraging tenants to
have their say and to give the infonnation required in order to reach a fair decision, while
others took little effort over the process and did not really attempt to make the
proceedings accessible and understandable. All were concerned with getting the message
across that tenants were likely to lose their homes if they did not pay their rent and abide
by the tenns of the order. Such observations, however, must be made with some
understanding of the pressures that district judges feel themselves to be under to get
through their list of hearings in the allotted time. The latter consideration must have an

effect on the time they feel they can spend in assisting those who are unfamiliar with the
nature and conduct of court hearings. This will be discussed in more detail in the section
dealing with 'situated activity' below.

Each of the interviewees expressed hislher approbation of the local authority
representatives who regularly appeared in the courts. They felt that the housing
departments were fair in their treatment of tenants, and relied on that assumption to
enable them to move quickly through the list of cases before them. Neverthel~ several
cases were observed where district judges appeared to be cognisant of the consequences
of eviction on the families concerned, particularly where there were dependent children or
where the tenants appeared to be vulnerable because of poor physical or mental health. In
such cases the local authorities were questioned quite closely about their reasons for
seeking an order and about the history of the case.
Have the district judges' views of local authority landlords and their tenants changed over
time? Local authorities appear still to have good standing in the courts, and their
judgment about how to deal with their tenants is not often questioned In the conduct of
possession proceedings, local authorities clearly have more sway with the coons than
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tenants generally do, and this has been the position for decades. Nevertheless. there are
now cases where local authorities are closely questioned about their

handlins of certain

cases, particularly when the tenant appears in person or is represented and raises a
substantial issue which requires judicial consideration. The fact that many district judges
are asking questions about the make-up of the tenants' households and the background of
the case indicates that these factors are of some importance in setting the level of
repayments, even if they are not being considered before making an order for possession.
This is a material shift in the position of local authorities enjoyed prior to the 1980 Act,
when there was no discretion as to whether they were entitled to possession orders.
Although local authorities still get the orders they request in the vast majority of ~
their right to possession orders is no longer absolute.

3.

Situated activity

The purpose of the eJR reforms was to change what was taking place during possession
hearings. It was acknowledged that the hearings were being conducted in a superficial
manner and in the absence of one of the parties in most cases. Research was conducted to
ascertain whether the conduct of possession hearings had changed as a resuh of the
reforms. The layer of 'situated activity' is, therefore, central to the inquiries carried out
for this project.
As in the previous section of this chapter, the research questions to be considered in

relation to this layer of society as set out in Layder' s research map are repeated below for
ease of reference:

(a)

Who is doing what, to whom, in the process of rent arrears collection and
. proceedings?
.
possesston
How are these things being achieved?

(b)

What are the recurrent features of the behaviour and interaction in these processes
and procedures? In other words, do patterns of behaviour or interaction emerge
when observed over time?
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(c)

What social consequences do they produce? To what extent are these inteDded or
unintended by the participants, and are they aware of the unintended ones?

(d)

What forms of communication are being used?. Are they ~
.. I non-verbaL or
,,- ~
both? Are they direct (accessible to everyone) or indirect (reserved for a select
few) fonns of communication?

(e)

How does the setting of the activity influence the action? Do particular features of
the setting 'intrude' upon the activity irrespective of the intentions of the
participants? To what extent do participants draw on certain aspects of the setting
to aid in the achievement of their objectives and intentions? To what extent do the
location, time-scale and spatial spread of the setting influence the activity?

The answer to the question 'who is doing what to whom' varies, depending on the
perspective of the participant. In the view of the district judges and the local authorities'
representatives, the main purpose of possession hearings is to help the housing
department collect rent arrears. They do so by means of the threat of eviction, but they
know that, in reality, few tenants are evicted. Local authority representatives admit that
when they are seeking a suspended possession order, they do not intend to evict the
tenant concerned; they are trying to get tenants to make repaying the arrears a priority
over their other outgoings. The tenants, on the other hand, focus on the threat posed to
their homes. Any outcome other than the loss of their home is a relief, possibly even a
victory in the continual struggle they face in finding the essentials of life for themselves
and their families.
How is the threat communicated? Each of the housing departments studied had similar
rent arrears policies, which involved a number of letters and visits (where possible).
followed by the issue of a Notice of Seeking possession. At this stage, one authority had

an appeals procedure before the issue of a summons. the others had appeals procedures
prior to seeking a warrant for possession. The letters get progressively more threatening.
generally. The NSP states that court proceedings are going to be tak~ and the summons
and accompanying documents warn that the court may order the tenant to gr.·e up
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possession. On the whole, rent arrears Pfocedures, including the .

f

rI1

pI'OCeeLngs.
generally seem to be effective, since all of the local authorities studied reported that their
ISSUe 0

arrears totals were going down. None of the local authority representatives thought that
the process would be as effective without the threat of eviction and were not in fiIvour of
using debt recovery procedures instead.
The whole process of rent arrears recovery through the use of legal ~jnp. and the
wording of the letters of some authorities in particular, were a cause of concern to
tenants. While it is acknowledged that not all tenants are completely blameless in rent
arrears cases, none of the tenants interviewed was deliberately withholding the rent. Most
felt aggrieved that they were receiving such punishing treatment (in their view). when they
were doing their best to sort out their financial problems. Many said that they thought that
the housing department could have been a bit more understanding a few said that they
thought that the housing department was right in taking them to court. All of those
interviewed were in fear of losing their homes.
Some tenants complained that, on the one hand they received harsh letters telling them
that they could lose their homes, but on the other hand housing officers were telling them
over the telephone that the possession proceedings were just a fonnality, required to back
up the agreement they had just made to repay the arrears at a given amount. The tenants
were affi-onted by the tone set in the letters and the overt threat they contained that they
might be evicted. It would appear, therefore, that some housing officers try to soften the

threat of possession and alleviate the tenants' anxieties by implying that court proceedings
were simply a bureaucratic necessity.
When they received a summons to attend court, most of the tenants interviewed were

anxious or fearful at the prospect. This was also true of the tenants interviewed in the
other research projects discussed. Some of those who were unfamiliar with

court

procedure had expectations of how the bearing would be conducted which were formed
by courtroom dramas seen on television or in the cinema. Their inexperience of tbe legal
process was a disadvantage to them, as one would expect. It also resulted in the majority
. out of the process entIre
. Iy. once they bad reached an agreement to repay.
of them opting
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the arrears. Housing officers reported that tenants' anxieties sometimes led them to make

offers of repayment beyond their means, so their fears disadvantaged them in negotiations
prior to the court hearing, as well.

Those tenants who attended court were confronted with surroundings and procedures
designed to convey the power of the law, the judicial system, and the individual judge, but
more so in open court than in chambers. In open court the district judge is positioned on a
dais under the emblem of the state and wears a wig and robes. Everyone stands when sIbe
enters the room, and stands to address herlhim. Tenants were told by the district judge to
stand up when they, the tenants, were speaking or being spoken to, if they had not been

quick enough to discern this unwritten rule while waiting for their case to be heard.
Legally qualified representatives of the parties also appear in robes, and those who are
barristers wear wigs. They sit at the front of the benches before the judge, separated &om
defendants and other observers of the proceedings. The SlDToundings and procedural rules
are powerful forms of non-verbal communication which accentuate the lowty position of
the defendant in these proceedings, compared to the other participants.

The language spoken in court is liberally peppered with legal jargon which is understood
by the legally qualified participants and by those local authority officers who regularly
attend court. The majority of tenants interviewed, however, did not fu1Iy understand the
true meaning of a suspended possession order and the effect it would have on their
tenancy. Many had not understood exactly what order had been made. Even a tenant who

was represented by a solicitor did not understand what the outcome of the bearing bad
been; she thought that a possession order had been made, when the bearing had only been

adjourned.

One of the reforms instituted as a result of the CJR was the redesign of the court forms to
enable tenants to understand them more easily and to encourage them to fill in and

return

the Reply fonn. The representative from the Lord Chancellor's Department took a certain
pride in the result, commenting that a great deal of effort had been used to simplify the

language and to make the form more 'user-friendly'. The forms were used to streSS to the
.
b . Ni
et a1 were able to look at
tenants the importance of attending the court eanng. IXOD
.
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the court files and analyse the use of these forms . They f("".-....
that only
uuuu

f tenants
wrote to the court using the fonn, and the answers given by some of them indicated that
04L

y-/o 0

they had not understood the questions properly. Some of the tenants interviewed for this

project said that they were not aware that they had been sent a form. Others said that they

bad not bothered to send them in because they had reached an agreement with the local
authority and therefore did not see the need to send them in. If the findings of the SAUS
and NIXon reports are accurate, the use of the Reply form bas dropped from 76% in 1986
to 9010 in 1995, which underlines the ineffectiveness of the new forms to encourage
greater participation in the proceedings. Many of the district judges interviewed paid scant
attention to the forms, anyway. It would appear that although the forms were considered
to be an important part of the process by the LCD, who also create the rules of
procedure, they have little practical importance in terms of the conduct of the proceedings
or the outcomes.

What has changed since the implementation of the CJR reforms? No discernible changes
could be noted. The possession cases are still being listed

at

the same rate as previously..

the local authorities and the district judges still view possession proceedings as simply a
part of the administrative procedure to recoup arrears, the tenants still fail to participate,

or feel embarrassed and degraded in court when they do participate.

On a deeper level, what actually happens in the majority of cases is that the district judges

are willingly transferring their judicial discretion to the local authorities, relying on them
to have chosen their course of action carefully and after full consideration of the tenants'
circumstances and the facts of the case. Research carried out by Gray et aI. and confirmed
by the interviews conducted for this project indicates that most local authorities do not

take account of their tenants' personal circumstances or give realistic advice about

clearing the debt. Under the terms of the security of tenure provisions of the Housing
Acts 1980 and 1985, the tenants' circumstances should be considered in every rent arrears

case prior to the making of a possession order, when the court bas to consider whether it
is reasonable for an order to be made. Clearly most district judges are subverting public
. . therr
. discretion
.
. properIy, and the local authorities coUude in this
policy by not exerclsmg
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Tenants could also be said to collude insofar as they ch
..
oose not to partJapate in the
process.

4.

Social setting

By 'social setting', Layder means the nature of social relations and how they have evolved
and are reproduced over time. Consideration of this layer of society will include an
analysis of the relationship between the courts and local authority landlords and their
tenants. The research questions relevant to social setting are:

(a)

What is the nature of the setting, which in the terms of this research project would
be the courts and housing departments, as well as the social policy context in
which they operate? Is it enclosed and crystallised?

(b)

What level of emotional involvement does the setting demand of the participants?

(c)

What are the characteristic forms of power and authority in the setting? Is there a
formal hierarchy of control? Do some groups and individuals control other groups
and individuals? What resources underpin these relations of power and control?
To what extent does conflict and tension characterise the setting? How are these
things resolved, if they are indeed resolved?

(d)

To what extent do aspects of the wider macro context (class, power and politics in
this case) impinge on the setting and the manner in which it is organised?

The nature of the setting was discussed in chapter 2, where the evolution of local
authorities as housing providers and the development of security of tenure legislation and
case law were examined. Local authorities were given the power to retain and let the
houses they built by the Housing and Town Planning Act 1909, thereby creating a new
category of tenant. Ten years later they were empowered to provide housing for the
'working classes' under the Housing and Town Planning Act 1919. which greatly
expanded this category. These council tenants~ for a period of seventy years. until the
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implementation of the Housing Act 1980, had no security of tenure. The possession
procedure generally used by local authorities was the administrative procedure created by
the Small Tenements Recovery Act 1838, enforced through the magistrates' courts. In
1972 the 1838 Act was repealed, and local authorities bad to apply to the county courts
for possession orders using a lengthier process, but one which did DOt give the tenants any
more security of tenure. Local authorities still did not have to prove a ground for
possession, and the courts did not have discretion as to whether to make an order for
possession, provided the tenancy had been properly brought to an end.

The nature of the relationship between the courts and private landlords ~ it is submitted..
different to that between the courts and social landlords. Traditionally the courts and the
legal system have supported private property rights. The process by which private
landlords can legally regain possession of their property was made easier under the
Housing Acts 1988 and 1996 through the creation of and changes to assured shorthold
tenancies, for example. Local authorities are also landlords, but are different in nature to
private landlords. It is almost as if local authorities are considered to be holding property
on trust for the public. They are viewed by the courts as performing a social function in
the provision of housing for people at the lower end of the socio-eoonomic scale. On the
whole, the courts consider that local authorities do their job welL or at least as well as is
possible in the circumstances of housing shortage and rising unemployment and the
problems associated with the social deprivation of a large class of people. The
representatives of housing departments attend court regularly and assist in the smooth
conduct of the proceedings. Courts' administrators organise the hearings lists in such a
way as to assist local authorities and housing associations to spend their time in the most
efficient manner by 'bunching' all of the applications for possession orders, where there is
a sufficient number of cases taken to make this possible. The district judges interviewed
for this project acknowledged that they looked more closely at applications for possession
brought by private landlords, who appear less frequently before the coons and are more

inclined to make mistakes in law and procedure.

From 1972 when the 1838 Act was repealed and the rent action (similar to a small claims
.

procedure where repayment of the debt was sou~ but without an acoompanytng
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claim

for possession) was created, the DoE urged local authoritj0

t

°

es 0 use rent 8CbODs to collect
rent arrears and obtain attachment of earnings orders rather than
°

pursue posse SS10D

claims. DoE Circular 83/72 implied that it was bad housing

°

management pracbce to use
possession orders to collect rent arrears, and the gOVernment has been .

trying to l'ed1Ce

the number of local authority possession hearings ever since. Local authorities have
steadfastly clung to the use of the threat of eviction to get tenants to repay their arrears.

In chapter 2 case law prior to the implementation of the 1980 Act was examined. and it
revealed that the courts were not minded to reduce the leeway afforded to housing
departments in carrying out their housing management functions as they saw fit. i.e., by

seeking a possession order in some cases.
One might have expected the introduction of security of tenure in the 1980 Act to change
the courts' approach to local authority possession actions, but that does not appear to be
the case. There is still a strong bias in favour of granting local authorities their
applications. That statement, however, must be made with the acknowledgement that
most local authorities seek suspended possession orders in the

vast

majority of cases

Both local authorities and courts take the view that tenants are unlikely to be evicted after
a possession order is made. If eviction becomes more likely, there is another stage to the
process which tenants can rely on: they can apply to have a warrant for possession
suspended or the original possession order struck out (always assuming that tenants are
aware that they can make such an application and have the wherewithal to do it). It was
not possible to research the conduct of these heariDgs, but local authority representatives
interviewed complained of difficulty in getting the courts to uphold warrants if the tenant
made an application to suspend. The research conducted by Nixon and Gray shows that
relatively few tenants are evicted. In the cases that were observ~ it was also more
difficult to obtain an outright possession order than a suspended one. That raises the
question of what attitude the courts would take towards local authorities if they mainly

used possession proceedings to evict tenants rather than to scare them into repaying the

arrears.
The provisions of the 1980 Act should have resulted in fewer possession orders being
A~
uires dOH to exercise their
made, whether suspended or no~ because the~,
req
0JU'
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discretion prior to the makjng of an order. It has not had that effect, beanse judses are in
the main not exercising discretion before an order is made, but rather at the point when
the level of repayments is

set

or when an application is made to set aside an order or a

warrant. Discretion will not be exercised at all in some ~ therefore, it for example. a

district judge makes a suspended possession order without enquiring into the
circumstances of the case; warrants for possession can be obtained without a further
hearing, once the tenns of SUspension are broken. This means that the nature of
possession hearings has not changed very much; they are still more closely akin to
administrative hearings than judicial hearings. Indeed, they have not changed much from
that summary possession hearing described in the Glasgow journal in 1915. which
Englander uncovered for his research (see section 7 of chapter 2 above). The relationship
between local authority landlords and the courts, then, has not evolved much over the
years, even after a major shift in public policy like the introduction of security of tenure.
Landlords and the courts subvert public policy in the way they apply the law, by not
adhering to the requirements of the 1985 Act and by treating possession hearings as a
means of rent arrears collection.

Has the relationship between local authority landlords and their tenants changed over this
period? One would expect tenants to be in a more powerful

positio~

having been given

security of tenure, together with the rights contained in the Tenants' Charter in the 1980
Act. Certainly housing management practice has evolved over the

y~ thankfully

moving away from an authoritarian style towards a more consultative and inclusive style.)

Local authorities were given a duty to provide accommodation for unintentionally
homeless people in priority need under the Housing (Homeless Persons) Act 1m~4 the
duty towards the homeless would in some cases conflict with their power to obtain a
possession order for rent arrears. Housing officers interviewed for this project were well
aware of those conflicting priorities, but at the same time were feeling pressure to keep
their rent arrears figures down. In the housing departments studiecL those who made

:on:

S See the Cullingwortb report (DoE. 1969) for an evaluatioo of housing. maMgemcn~
the late 19605. Some local authorities were fouDd to be calegOrlSUl& ~
consasacd ~-UIlIIIIIT1Cd
'deserving', 'most deserving\ and 'undesirable' groups. The latter ~
mothers. cobabitees. 'dirty' families. and ~ents" (para. 96~ .... modified aDd mcludcd 10 PIn \11
4 Later incorporated in Part m of the Housmg Act 1985. and I~'
of the Housing Act 1996.
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decisions about whether to apply for a POssession order worked in a diffea ent section of
the department to those who dealt with applications under the homelessness legislation,

and consequently had housing management priorities, i.e., to deal with rent arrears.
The style of housing management in the public sector has improved, and research shows

that 75% of council tenants are satisfied with the service they receive from their landlords
(Univ. of Glasgow, 1989: 75). While local authorities are moving towards greater
empowennent of their tenants in housing management issues, it would appear that the
power relationship has remained largely unchanged in situations involving rent arrears
Tenants are intimidated by the legal process, and by and large they do not participate in it
to the extent that they could. They do not feel that they have much choice about how to
respond. Landlords generally use the threat of eviction to obtain agreements for
repayment of the arrears, and often do so without taking account of the tenants' personal
circumstances. Only 29010 of authorities gave advice about benefit entitlement, and 34%
asked their tenants if they had any special problems when they got into rent arrears. The
relationship seems to work reasonably well, provided there are no rent arrears problems.
according to Gray et aI. Yet little account seems to be taken of the reasons causing
tenants to get into arrears, or of the fauhs in the benefits system which often result in

arrears.
This power relationship between local authorities and their tenants in rent arrears
situations is reinforced by the court system. The power of the landlords stems from the
threat of eviction, even if they do not intend to carry it out. The courts forcefully reiterate
this threat both in the documentation that tenants are sent and in the way tenants are
spoken to and treated when they attend court. The relationship between tenants and the
courts does not appear to have changed in any significant way over the 70-year period

since councils first had tenants. The courts generally feel that local authorities are justified
in taking their tenants to court, and they do not make enquiries to test that assumption in

most cases. Most tenants do not attend court or are not represented, and therefore have
little opportunity to present infonnation or legal arguments sufficient to shift the bias

away from the landlord in the question of whether a possession order should be made As
.'

explained in chapter 3, the law relating to secunty
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munber of legal arguments which might form the basis of a valid defence to a claim for
possession. They are largely overlooked unless tenants are able to obtain sk:iIIed
representation; tenants do not themselves have these skills. As they do

DOt

have these

resources, possession hearings continue to race along at the speed of a conveyor belt.

The procedure for collecting rent arrears by means of possession pt'O<'U'dings is

characterised by conflict; it is adversarial by nature. It fails to address the causes of rent
arrears. Although the local authorities studied claimed that they used possession
proceedings as a last resort, they were all observed to be taking cases against tenants who
were in receipt of state benefits, where it is possible to have rent arrears paid directly to
the landlord. They acknowledged that in many cases arrears were created by the tenant' 5
failure to return the Housing Benefit form which is now required to be completed
annually, and consequently their Housing Benefit had been delayed or stopped. Debt
counselling and welfare-rights advice are time-consuming and require specialist
knowledge. In times of pressure it is probably easier to send letters and issue proceedings

than to make the effort to help tenants maximise their incomes and resolve their financial
problems.
Housing officers are buffered from any feelings of guilt by their rent arrears procedures
which, in most of the authorities studied, made the decision to evict the responsibility of a

committee of councillors. District judges seem able to remain detached from emotion
when reaching their decisions; they are expected to be impartial and objective in their
judgments. They also stated that they relied on the housing departments involved to do

their jobs properly, thus transferring any responsibility back to the local authorities.
Tenants generally feel the emotions one would expect of someone whose home is under

threat, fear and anxiety; they are alienated by their treatment in the judicial process.

5.

The macro context

. nshi between the participants in
In the previous section it was noted that the rei atJo ps
.
.
although the style of housing
possession bearings has changed very little over tune,
I' these relationships bas not
management has improved. The nature of power and contrO m
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shifted with regards to the use of the judicial process to recoup
one to consider the structure within which this

rent

arrears. This leads

nrocess
talces ~. The quesbons
.
y..
posed
ftlelO.a

are as follows:

<a)

What is the general distnoution of power and resources in ~ as a whole that

is most immediately relevant to the analysis of local authority prooecdings for
possession?

(b)

What values, ideas and ideologies encourage or discourage the behaviour of the
parties involved in local authority possession proceedings?

(c)

What is the nature of the political and economic situation relevant to the subject of

this research?

Given the effects of residualisation, council tenants tend to be people in the lower socioeconomic groups. The research conducted by Burrows (see section 9.5 in chapter 6
above) showed that those who move out of social rented housing tend to be economically
active, while those moving into social rented housing from owner-occuparion were either
ex-mortgagors who had had their homes repossessed or older households with low
incomes. New households entering social rented housing were more likely to be lone
parents and far more likely to be unemployed or unable to work.
The defendants in local authority possession proceedings will, therefore~ consistently
come from the lower classes, arguably the least weD educated and most vulnerable
members of society, people who have limited access to to financial and other physical
resources. They are also constrained by 'resources' as Giddens defines the term: the
institutionalised practices that take place in local authority possession proceedings. as well

as knowledge of the unwritten codes of conduct associated with legal prooeedinp. The
other litigants are institutional landlords who know how to use resources (both virtual and
physical) to their best advantage to obtain their objectives. Luckily for the tenants, those
authorities observed were cognisant of their roles as social housing providers and were
aware of the principles of good housing management practice. The imbalance in the
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litigants' access to resources nevertheless affects each patty' S L_
••
umga1mng
power both
before and during the prOCi¥dings. The third set of participants are district judges, who
generally are upper-middle class people, well educated, holding powerful positions in
society and having the values and ideologies associated with their class. Those observed
displayed little sympathy for the plight of tenants, on the wbo~ and relied on the
judgment of local authorities with regard to the requirement of a coon order. The makeup of the players in possession proceedings inevitably raises questions about the effect of
the class system on the outcome of the proceedings and the manner in which they are
conducted.

It would be too facile to simply categorise these proceedings as being yet another example
of the oppression of the working classes by the state, particularly when relatively few
tenants are evicted. The effect of the proceedings on tenants, however, is

opp~

given that in many cases rent arrears could be reduced without resorting to legal
proceedings, if the bureaucratic shortcomings of the benefits system were sorted out and
tenants had access to good benefits and debt-counselling advice. As it stands, however.
suspended possession orders continue to be the sticks used to get the rent paid.

Local authorities are no doubt under a lot of pressure to keep their rent arrears figures
down and to maximise their income from rents. They have been subjected to reductions in
their incomes over the past few years which force them to make difficult choices about
the supply of services to the residents in their areas. Some debt counselling and free legal
advice services were provided in each of the authorities studied, but the supply can never
meet the need in this field. Research showed that tenants did not generally seek advice
from third parties regarding rent arrears anyway, they relied on advice from the plaintiff
instead. It is, as has been pointed out above, easier, quicker and cheaper to write letters
and issue summonses in times of pressure than to provide the specialist support and
advice which might alleviate the necessity of court proceedings.

The political climate works in the tenants' favour in some ways, however. Although
practice varies from one authority to the next, many of them rarely seek to evict tenants
.
Di . ;'u~a.c too are less
even after they breach their suspended possession orders. stnet Juve~
•
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likely to evict when applications are made to suspend warrants. This reflects the
local authorities hold as housing-providers for some of the

..

....'-_L

J)<>SItIOIl
aule membets
of
society, who have to be housed somewhere. Local authorities and housing associations

most

yuwg

are agencies charged with the responsibility for housing people who have dire personal

circumstances. Evicting them has repercussions for the rest of society, and simply means
that the problem is not dealt with or is moved on to another agency . H0 melessness IS
. a
political as well as a social issue which forms part of the macro context of possession
proceedings.

6.

Conclusions

The Civil Justice Review was an enormous and costly undertaking, yet it was unable to
produce the changes that were identified as needed in the day-to-day practice of the
courts in hearing local authorities' applications for possession orders. Despite the
fundamental changes in landlord/tenant relations created by the 1980 A~ the courts
continue, by and large, to ignore the requirement to exercise their discretion. They have
transformed what is meant to be an adversarial setting back into an administrative
procedure, which enables them to move quickly through their lists of cases. In doing so,
they delegate their judicial discretion to the plaintiffs, the local authorities. They are
subverting public policy in this area, which was meant to empower tenants to defend
possession proceedings by enabling them to challenge local authorities' decisions. The
government, through the CJR and the Lord Chancellor's I>epartrnenL introduced
procedural reforms to try to ensure that district judges would properly exercise their
discretion, but to no avail. Why were these reforms unsuccessful? What were the barriers
to change in this case? The answer lies in the structure, the nature of the agents. and the
power relationships that form the context of local authority possession proceedings.
The court system is by nature conservative with a small 'c'. It needs to ~ in order to
help maintain stability in the legal system and in order to be consistent. There would
otherwise be chaos in our legal relations, if we did not have a large degree of certainty. if
there were no legal principles on which to rely. The English legal system is based on
precedents which judges and lawyers tum to for guidance when they give advice or make
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judgments. It is not surprising, then, that courts conduct possession hearings in the same
manner as that developed over decades, in such a way as to reproduce their traditiooal
alliance with social landlords in helping them collect rent arrears.

That is not to say, however, that no changes have taken place. In chapter 6 it was shown
that there has been a trend towards the increased use of suspended possession orders and
a corresponding decrease in making outright possession orders. Local authorities do not
have a 100010 success rate in their applications for outright possession orders. It seems
that most district judges, when it becomes apparent that a local authority seriously intends
to evict a tenant, take much more care to examine the facts of the case closely and to
exercise their discretion.

The judges' more careful exercise of discretion when eviction is truly threatened needs to
be considered in the wider context of the provision of housing, which has been
undergoing considerable changes. The residualisation of the local authority housing st~
discussed in chapter 2, means that public sector housing is used disproportionately by the
socially disadvantaged and poorer sections of the community. Changes in housing finance
have made it difficult for those same people to find affordable accommodation in the
private sector. That leaves local authorities in the unenviable position of having to provide
homes for people who literally would have nowhere else to go, a fact that the courts are
not unaware of
The structural features which exist in this setting, the values and the power held by the
institutions and the courts, are well entrenched. The two most powerful agents in
possession proceedings, the local authorities and the district judges,

act

together to

maintain the status quo for their mutual benefit. By and large, the fact that local
authorities are trusted by the courts to be exercising good management practice and to be
making a considered decision in every case colours the outcomes of the hearings. This has
a direct influence on the judges' exercise, or failure to exercise~ discretion. Both the

courts and the local authorities consider possession proceedings to be necessary for the
collection of rent arrears. The suspended possession order has become an essential pan of
rent arrears policies: the threat by which to make tenants pay their debts - at the extreme
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end, the metaphorical gun held to the tenants' beads, according to district judge G. Most
of the district judges interviewed indicated that they were on the whole relying on the

judgment of the local authorities, as it enabled them to move quickly through the list of
cases to be heard. Possession proceedings held little interest of a judicial natw"e for tbeIa
they were more of a chore. Local authorities were happy that they got their suspeoded

possession orders easily, though some of their representatives expressed their disquiet
about the way tenants were treated in court.

The tenants interviewed were not entirely powerless in this context. however. because
most of them chose to settle the matter by agreement with their landlords. Nevertheless,
they did not produce that outcome through skilled use of the legal process., and they did
not perceive themselves as having many other ahernatives. They were mainly unaware of

their rights or of the possibility of other outcomes. Tenants are alienated from the judicial
process, which is not responsive to their needs. The LCD was concerned about their lack
of participation in the proceedings, and consequently changed the

court

forms to try to

encourage them to fill in the forms and attend court. Tinkering with procedure in that way
clearly has not been effective in getting more tenants to attend court. The more substantial
obstacles need to be cleared out of the way. Part of the barriers to change in the context
of possession proceedings, then, are the attitudes of the agents and the imbalance of
power. The attitudes expressed by the parties reflect their places in society, which makes
it more difficult to effect change.

The conduct of local authority possession hearings provides an interesting example of the
transformation of legal rules, which are written down and are meant to be overt and
incontrovertible, into an entirely different set of unwritten rules and procedures. This is
not a new phenomenon, nor one that is peculiar to the legal system. It is simply another
example of the discrepancies which exist between policy and practice, which Lipsky and
others have written about at length. Giddens would see it as an example of the way in
which agents reproduce and yet transform structure at the point of reproduction The
procedures created by the Lord Chancellor's Department are based on an advenarial
. .IS not being
.
.
Instead. -c
JIIOeots have subsriMed an
system which
used·In practice.
.
f
administrative procedure for the collection 0 rent
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arrears which ultimate'". relies on

tbe

threat, but infrequently the act, of eviction. The admjnjstl a.:..
Fe pr.~'
.
QU"~
-~ure IS not vmtten
down or verbalised, and it is largely unknown to the third pany i~.-I
the tenants. The
unun~

transformation of the legal process is driven by the two most powerful ag~ the COW1S
and the local authorities, because it is in their mutual interest to do so. The other agents.
the tenants, collude in the transformation through taking no active pan in the ~
although it must be noted that they are in by far the least powerful position and geoenl1y

encounter considerable difficulties in trying to engage in any meaningful way.

If possession hearings are not being conducted in accordance with truly adversariaJ

procedures, that will interfere with both substantive and procedural due process.
Substantive due process does not take place because the courts are making decisions on a
very limited view of the facts, as presented by only the plaintiff in most cases. Procedural

due process is not taking place because in most cases only one party appears at the
hearing; where both parties appear, unrepresented defendants are rarely able to take part
in the proceedings on an equal basis with the plaintiffs.

What could be changed to make possession proceedings fairer? Representation of the
parties on an equal basis is the cornerstone of the adversarial process., which entails
presentation of legal arguments and cross-examination of witnesses. Unrepresented
parties will usually be at a great disadvantage in such a system, particularly where the
other party is represented. Research by Genn, Nixon and others (see chapter

6) shows

that legal representation usually increases the defendant's chances of securing a positive
outcome. It ensures that all of the facts which support the defendant's case are put before
the court, including any possible counterclaims, for example, for disrepair. Nixon' 5
research and that conducted by SAUS showed that tenants do not generally seek
professional advice about possession proceedings, and only a small minority are ever
represented at the hearings of their cases. The majority of tenants do not either attend the
bearing or participate in the proceedings beyond discussing the matter with the plaintiff
When tenants were questioned about the reasons for their

inactio~

many of them saw

themselves as being incapable of influencing decisions taken by the ~ and so they felt
there was no point in attending the hearing or communicating directly w1th the coon
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They need to be educated so that they know their rights and I~

.
process m
which they are involved. As many do not appear to handle a paper procedure very well,
_ _ '"

YUUg

~

the

perhaps a video tape would be a more effective means of commllnja.ring esvntial
information connected with the proceedings. If it included a depiction of a possession
hearing, a video might help to change tenants' perceptions ofwbat a healing is really like.

Tenants frequently rely on their landlords for information and advi~ but that situation
might change if there were more independent advice centres available locaUy who were

capable of giving expert advice and representation in housing law. Very few tenams bad
legal representation at possession hearings, which is probably due to a combination of
factors, not the least of which may be the image people have of solicitors. It may also
reflect tenants' more fundamental alienation from the legal process, given that solicitors
are part of the legal structure. Advice centres are considered to be a more accessible
alternative to traditional solicitors' practices, and they could have an imponant pan to
play in encouraging tenants to participate. NIXon et aI. recommended the expansion of the
duty desk scheme at county courts to provide legal advice and representation for
defendants in possession actions on the day of the hearing. Knowledge that skilled
advisers were on hand at the hearing might also encourage some tenants to attend their
hearings.
There has recently been a lot of comment about the preferability of holding hearings in
chambers rather than in open court, from the point of view of the tenants, and it was one
of Lord Woolf s proposals with regards to possession prOCf'A'dinp. No doubt that would

be helpful in making the proceedings more confidential and less embarrassing, but it is
unlikely to encourage more attendance unless tenants are educated about what form a
bearing would take. Since most of the tenants involved have never been to a county court

hearing, they will not appreciate the difference between hearings in chambers aDd open
court. Again, an educational video might help to correct the wrong perception of court
proceedings for some people. The provision of creches might facilitate anendarw by

those tenants who care for children during the day. The other hurdle for some tenants is
the expense of travel, but that might be a burden they were prepared to carty themselves
.' effect the outcome of their
if they knew that attendance at court would have a posmve
on

case.
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Given that most of the tenants who attend court are unrepresented, would an inquisitorial
system achieve a better decision? An inquisitorial system puts the onus on the judge to

ascertain all of the facts required to arrive at a decision, but that has the effect of putting
the judge in complete control of the flow of information, which defence lawyers would be
apprehensive about unless they had absolute trust in the judge to make full enquiries.

District judges were observed to ask tenants questions when they attended ~ but the
questions usually only related to their income and the level at which repayments could be
set, rather than the full range of factors relevant to the issue of reasonableness.

It is questionable whether more attendance by tenants at court or changing from
adversarial to inquisitorial system would result in a fundamental change in the outcomes
of possession proceedings. The most basic factor preventing change is that discussed

at

the beginning of this section: judicial values. Coercing district judges to exercise their
discretion would not necessarily result in more favourable outcomes for tenants if the
judges always conclude that housing departments are justified in obtaining court orders.
They are likely to carry on using their discretion to support that view. Many of the district
judges interviewed for this project stated that they did not consider changes in tenants'
personal circumstances such as marital breakdown or loss of employment to be reasonable
excuses for rent arrears, despite judicial precedent to the contrary. Judges bring with them
a particularly conservative set of values. S It is these values which produce the outcome
and would continue to do so even if the procedures were radically changed. What is
needed is a reform of judicial values, which may require a change in the make-up of the
judiciary itself Admitting into the judiciary people who come from a wider range of social
backgrounds might eventually produce a shift in judicial values overall.
Local authorities' management practices have improved considerably over the

p85I thirty

years since the Cullingworth report was published (DoE, 1969). At that time
Cullingworth and his colleagues found evidence that some local authorities made
decisions about the provision of housing based on the concept of the 'deserving' aDd
judJciarY See. for example.
•.. \un
. tJ Ibll
wnUCD O\'CI' t\\~ .
lID

s'l1l= have been a IDlmher of studies of the backgrouDds. of~ of the
Griffiths' The Politics of the Judidary,which, t.bougb 11

pertiDent.
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\\'35

'undeserving poor'. Whilst they may be less judgmemaI in their

..

opIDlOns DOW.

housing

managers nevertheless have to respond to pressures to keep their rem arrears figures
down. How they balance the conflicting pressures of dealing with needy tenants and
meeting their rent arrears targets will vary depending on the individuals concerned and the
local authorities they work for. They, too, have the power to exercise discretion in that
they may choose to take or not to take legal proceedings. This leads to inconsistency in
the processes by which tenants find themselves in court under the threat of eviction.,

however nominal or real that threat is. Where arrears arise, they could be dealt with in the
same manner as other debts, using the small claims procedure. The government has been
encouraging local authorities to do this for over 25 years, yet they continue to use
possession proceedings to collect rent. Changes could be initiated by legislative reforms
that force them to use other debt recovery procedures to collect arrears. Threats of
eviction could be reserved for those tenants who have the means to pay but wilfully refuse
to do so.

Possession proceedings and the threat of eviction are not appropriate in the majority of
rent arrears cases, where tenants have not deliberately failed to pay their rent. Refonn of
the benefits and tax system would probably remove rent arrears in most cases. The current
system is too cumbersome, inefficient and inflexible to be able to respond quickly and
correctly to claimants' changes in circumstances, such as movements into and out of
employment, or changes within household members. It relies on a paper-based

syst~

when many claimants are uncomfortable with having to use forms. Consequently, arrears
build up when tenants are not expecting their income to change, or are having difficulty
coping with multiple debts on a limited income. Reform of the benefits system is under
consideration by the government at the moment, but it is unlikely to address these issues

Given the fact that the conduct of possession proceedings is influenced by such a complex
set of factors, it is hardly surprising that simply changing the practice rules and forms

failed to achieve any significant changes. Whilst this study is specific to one type of legal

proceedings, lessons can be learned about how to bring about change in the legal system
.. or pr~-c
under review not in isola~
generally: one must always const°der the actIVIty
v-.~

but with a view to how it is used by the participants, and how it relates to and interacts
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with the greater social and economic context. Omission to do so is likely to result in
failure to achieve the desired objectives.
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APPENDIX 1
Particulars of Claim for Possession

,I
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In the

possession

un

un£)

(rented property)
. 'umb r

Plaintiff

Notes to help you
complete this form
This fonn should orWy be used
10

r1IOC)¥ef

possessiorl at

residential pt"emIses where one
at the grounds is non·payment
at rwnt.. If you need more

space,

~

Defendant(s)

continue on a

separate sheet. Mark the sheet
deaf1y with the narMS at the
parties and the paragraph
numbef(l) to which the

infoliilation relateS.
Paragraph 1 (a)
Give the address at the property
the plaintiff wishes the defendant
to leave
Paragraph 1 (b)
Delete the appropriate words in
brackets to show whether the
property is a dwelling' house or
part of one.
Paragraph 2(a)
Give the type of tenancy e.g.
asslS8C.1, protected. etc (or
rJCenCe). the dale of the
agreement. amount of current rent
and when it is payable e.g.
weekly. fortnigtrtly.

About the tenancy
(a) The plain tiff h as a right to po

(b) Th e property is a (dwelling - hou e

(a) Th e property is let to th e defendant un
m nt

which bega n on

£

The rent is

Paragraph 2(b)
If the claim for possession is not
based on forfeiture for non
payment cJ rent. delete this
paragraph. If it is. give the daily
rate at which unpaid rent should
be calculated.

Paragraph 3(a)
Say how much rent is outstanding
up to the time the summons is
issued. giving detalIs cJ payments
missed. If a schedule of payments
missed or not made on time is
attached. say so. Say wtleIhef
payments gener.Uly have been
made reguIaJ1y and on time giving
sufficient detail to support your
claim for possession.
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per

rate at which an unp id rent hau l
per da .
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(a) because the rent has not been paid
of the tenancy agreemenl Detail arc et out below
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(c) because :

PMagnph 3(c)
DaeIe this paragraph if you are
not dain~ possession on
sIatIJIorY gourds. If you are. say
what the staIUIDrY grounds are.

Paragraph 4
Give details 01 arty steps taken to
recover the arrears.. If there have
been previous court procee<ftngS.
give the date they wae slatted
and oorduded. and the ams 01
the arty Of'deI(s) made.
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Th e following steps have alread

eea taken to
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r the

The appropriate notice to quit (notice of brea h of Ie e

P8ragraph5

GIve the date notice ~ q.Jit
(01 breach d lease) (ex
poe;! ! s"an) was given ~ the
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(or notice seeking possession)
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About the plaintiff
Paragr3ph7
Delete this par3IJaph if )IOU do not
wish to give details 01 the plaintiffs
financial and other circumstances to
support the claim for possession.
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address of the person entitled ~
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(b)

of

is entitled to claim relief against forfeicurt:
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What the court is being asked to do
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Delete DaTagraohs
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(a) - (e) as
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(a) give the plaintifT
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session of he ro

b) pay the unpaid ren due from [
----------------------~
to the date of issue of this summons,
to the date an order is made, at he rate of [

~----------------------------(c pa y the costs of making this a plicauon for

Paragraph 10
Detete ~ not appflCable.

Ion

The plaintifT is also asking that judgment IS entered .1g:)1n t the derend n
for th e total amount of the arrears ou tan n_ u t the Om n nJcr
made (a nd co ts).
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APPENDIX 2
Reply to Possession Summons
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eply to possession summons

10 tb

(rented property)
Complete thi.s form and attend the bearing to nak.e sure the
court knows aU the circumstances of your case.
• Please use black ink. Tick the correct boxes and gi e the
other details where they apply to you . Where th ey d o nOL
write ·N/ A'.
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• If you need help to fill in the form. staff at an y cou nry
court or any of the ad vice agencies on the anached list
will help.

Date of
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About the claim
Do you agree with what is sa id in paragraph s I and _
of the particulars of the claim?
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No
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No

If yes . say how mu ch you estim ate th e arrears to be.
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• Keep your summons and a copy of this form when ou
have filled it in. Send or take it to the court office sh own
on the summons.
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particulars of claim?
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Give details of any eve n ts or circumstance which ha e led to our being In rre
(for example divorce. separation. redundancy. death. illness erc.). If au be lie
hards hip by being ordered to lea ve the property immediatel y. ay Why.
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